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PREFACE, 


Although  tlie  code  system  of  procedure  has  been  in  operation 
more  than  a  quarter  of  a  century,  little  progress  has  been  made 
in  adapting  it  to  the  wants  of  the  profession,  so  as  to  make  the 
acquisition  of  the  knowledge  of  it  easy  to  the  beginner,  or  its 
application  to  actual  practice  simple  and  convenient  to  the 
experienced  lawyer. 

The  object  of  the  present  work  is  to  aid  the  student  in  learning 
code  procedure,  and  the  practicing  lawyer  in  applying  it  to 
practice. 

Part  I  is  a  concise  statement  of  the  principles  and  mles  of 
pleading,  as  laid  down  in  the  text-books  of  the  common  law,  as 
far  as  they  are  applicable  under  the  code,  closely  following  and 
citing  the  elementary  treatises;  at  the  same  time  pointing  out 
the  code  modifications. 

Part  II  is  a  treatise  upon  practice  in  civil  actions,  containing 
the  history  of  an  action  from  the  filing  of  the  complaint  till  the 
final  judgment;  followed  by  a  discussion  of  the  enforcement  of 
remedies  by  execution;  noting  the  peculiarities  of  special  pro- 
ceedings and  actions  in  particular  cases;  and  giving  an  outline 
of  the  steps  necessary  to  perfect  an  appeal  to  the  supreme  court, 
and  the  course  of  procedure  therein  up  to  the  final  determination 
of  the  same. 

Part  III  consists  of  forms.  By  an  arrangement  with  the 
pabithers  of  the  16th  American  edition  of  Chitty  on  Pleading, 
by  Judge  Perkins,  the  author  has  been  permitted  to  use  a  num- 
ber of  forms  of  declarations  and  plec^  as  models  for  complaints 
and  answersj  but  those  forms  framed  upon  models  (the  smaller 
number)  have,  with  the  others,  been  carefully  examined,  revised, 
and  corrected,  with  a  view  to  their  sufficiency,  under  the  code  of 
procedure  and  the  rulings  of  the  supreme  court. 


iv  PREFACE. 

The  difficulty  of  the  preparation  of  such  a  work,  and  the  fact 
that  a  book  of  practice  would  benefit  the  Indiana  bar  more  than 
the  author,  led  him,  at  the  suggestion  of  others  in  the  profes- 
sion, to  issue  a  circular  asking  suggestions  upon  points  of 
practice,  and  models  of  forms.  But  as  this  request  met  with 
no  response,  he  is  led  to  the  conclusion  that  it  was  not  a 
reasonable  one. 

Although  the  preparation  of  the  work  has  involved  much 
labor,  and  the  sacrifice  of  healthful  leisure  and  recreation,  if  it 
shall,  as  it  is  intended,  aid  the  student  and  the  practicing  lawyer 
in  their  work,  the  author  will  feel  that  he  is  amply  compensated. 
How  far  he  has  contributed  to  this  end,  he  submits  to  his 
indulgent  brethren  of  his  chosen  profession. 

ASA    IGLEHAKT. 
EvANsviLLE,  February^  ^Syg. 
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PAET  I. 


CHAPTER  I. 


OF  PLEADINGS  AND  PEAOTIOE  IN  GENERAL. 


§  1.  The  ottjecfc  of  the  treataae. 

2.  Diriaion  of  the  sulgect. 

3.  FleadingB  in  general. 

4.  Of  what  pleadings  ocmsist — statementB  of  fadb. 

5.  FleadingB  in  equity. 

6.  Olgect  of  the  code  in  abolishing  the  distinction  between  law  and  equiiy, 

and  the  fonns  of  action. 

7.  General  rules  of  good  pleading  must  ooofonn  to  principles. 

8.  Importance  of  familieurity  with  common  law  and  equity  pleadings. 

9.  The  olg'ect  of  the  code  reform  in  pleading  and  practice,  and  some  of  the 

causes  of  its  not  fully  meeting  the  expectations  of  its  projectors. 

10.  System  of  practice  much  under  the  control  of  the  courts. 

11.  General  outline  of  the  plan  of  the  treatise. 

§  1.  ITie  object  of  the  treatise.  The  object  of  this  treatise  is 
to  present  to  the  student  and  the  practitioner  a  general  but  con- 
cise and  accurate  outline  of  the  proceedings  in  a  civil  action,  under 
the  Indiana  code  of  procedure,  from  the  commencement  of  the 
action — from  the  filing  of  the  first  paper  in  court  —  down  to  the 
i^raidition  of  the  final  judgment.  And  also  of  proceedings  for  the 
enforcement  of  the  same  to  the  return  of  tKe  final  process;  to- 
gether with  a  brief  outline  of  the  steps  necessary  to  prepare  a. 
case  for  appeal  to  the  supreme  court. 

§  2.  Diviaum  of  the  subject.  The  subject  is  naturally  divided 
into  two  heads:  the  pleading  and  \he practice.^  The  former  con- 
sisting of  the  written  statements  of  the  parties  to  the  suit,  and  the 
latt^  of  the  form,  manner  and  order  of  conducting  and  carrying 
on  actions  in  the  courts  through  their  various  steps.* 

>  Story's  Eq.  PI.  §  4  *  2  Bouv.  L.  Diet.  362. 
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§  3.  Pleadings  in  general.  Pleadings  are  the  mutual  alter- 
cations of  the  parties  to  a  suit;  and,  in  civil  actions,  reduced  to 
writing.'  This  definition  applies  as  well  to  actions  at  law  and 
suits  in  equity  conducted  in  England  and  in  this  state  prior  to 
the  adoption  of  our  code  of  practice^  as  to  civil  actions  under  the 
code." 

§  4.  Of  what  pleadings  consist — of  statements  of  fact.  These 
vyntten  altercations  consist  of  the  statements  of  fact  relied  upon 
by  the  respective  parties  as  the  basis  of  the  action  or  defense.  The 
allegations  or  statements  of  the  parties  in  their  pleadings  are  state- 
ments of  facts  merely,  the  principles  of  law  involved  being  im- 
plied or  understood.  Tlie  object  of  the  party  in  all  cases  being 
on  the  one  hand  to  state  facts  which  will  entitle  him  upon  their 
proof  or  admission  to  maintain  his  action  and  obtain  the  relief 
sought,  and  on  the  other,  to  state  such  facts  as  if  proven  or  ad- 
mitted will  by  law  defeat  the  action  and  maintain  the  defense. 
Hence  it  has  been  well  said  that  the  rules  of  pleading  at  the  com- 
mon law  constitute  a  coherent  system  of  legal  logic* 

§  5.  Pleadings  i/n  equity,  Wliile  the  rules  of  pleading  in  suits 
in  equity  are  not  so  closely  logical  as  those  in  actions  at  law,  still 
the  same  underlying  principles  prevaiL  And  so  under  the  Indi- 
ana code  of  procedure,  where  remedies  are  enforced  in  cases  form- 
erly cognizable  at  law  or  in  equity  indiiferently,  and  without  dis- 
tinction of  form,  the  more  logical  and  concise  forms  which  were 
used  in  pleadings  at  law  are,  as  far  as  practicable,  adopted;  and 
the  same  logical  relation  of  legal  prvnciple^  ^matter  of  fact  and 
legal  inference  resulting  from  law  and  fact,  prevails,  as  did  in 
pleadings  under  tlie  former  system  of  common  law  pleading. 

§  6.  Object  of  the  code  in  abolishing  the  distinction  between 
law  amd  equity,  and  the  forms  of  action.  The  consequence 
then  is,  that  notwithstanding,  by  the  code  of  procedure,*  all  forms 
of  action  are  declared  abolished,  as  well  as  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  it  is  declared  that  there 
shall  be  but  one  form  of  action,  denominated  a  civil  actiony  it  does 
not  therefore  follow  that  the  substantial  rules  of  pleading  are  ob- 
literated, or  that  the  underlying  legal  and  logical  principles  upon 

>  3  Black.  Com.  293.  •  Gould  on  PL  15. 

» Story's  Eq.  PI.  §  4.  *  2  R.  S.  a876)  32,  §  1. 
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wliich  good  pleading  is  based  can  be  disregarded.'  For  whatever 
the  framers  of  the  code  may  have  intended,  these  principles  are 
inherent  in  the  very  natnre  and  purpose  of  all  pleadings.  The 
most  that  conld  have  been  intended  to  be  accomplished  by  that 
section,  in  reference  to  pleading,  was  to  dispense  with  the  techni- 
cal formalities  requisite  to  be  observed  in  the  framing  of  the  plead- 
ings, in  cases  arising  under  the  various  technical  classifications  of 
actions  at  law,  and  to  abolish  the  like  merely  technical  differences 
between  pleadings  in  actions  at  law  and  suits  in  equity. 

§  7.  General  rules  to  good  pleadmg  must  conform  to  j^rmci- 
pies.  Good  pleading,  under  any  system,  must  substantially  con- 
form to  these  underlying  principles  and  be  framed  in  accordance 
with  these  general  rules.  Hence  it  is  quite  as  important  for  the 
pleader,  under  the  code  of  civil  procedure,  to  be  familiar  with  the 
general  principles  and  rules  of  pleading,  as  it  is  for  the  pleader 
under  the  forms  of  the  common  law  or  the  precedents  in  courts 
of  equity. 

§  8.  Importance  of  fa/rmliarity  with  com/mon  law  and  equity 
pleadings.  It  is  profitable,  therefore,  for  the  student  carefully  to 
study  the  standard  treatises  both  at  the  common  law  and  in  equity, 
before  attempting  even  an  examination  of  the  provisions  of  the 
code  of  procedure,  or  any  treatise  based  upon  them.  For  an  un- 
derstanding of  these  indispensable  principles  and  rules,  pervading 
the  science  of  pleading  itself,  is  absolutely  necessary  to  success  in 
pleading  under  any  system.  It  is  quite  clear  that  much  of  the 
complaint  of  bad  pleading,  which  is  attributed  to  the  code,  is  the 
result  rather  of  the  want  of  attention  to  the  works  of  StepJien  and 
Gould  and  Chitty  and  Story ^  than  the  change  of  systems. 

§  9.  The  object  of  the  code  reform  in  pleading  and  jpractice, 
and  soms  of  the  causes  of  its  not  fully  meeting  the  expectations 
of  its  projectors.  What  has  been  said  concerning  the  effect  of 
the  code  of  procedure  upon  the  rules  of  pleading  applies,  to  some 
extent,  to  the  rules  of  practice,  though  perhaps  not  to  the  same 
extent;  for  the  effect  of  the  code  upon  the  rules  of  practice  has 
been,  if  possible,  more  marked  than  upon  those  of  pleading.  The 
manifest  object  of  the  framers  of  the  code  was,  as  its  title  indi- 
cates, to  simpUfy  and  abridge  the  rules  of  pleading  and  practice. 

>  Eiphart  v.  Brenemen,  25  Ind.  153. 
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The  object  was  to  dispense  with  those  technical  rules  which  be- 
longed to  a  former  age,  which  only  tended  to  fetter,  and  not  to 
promote  the  administration  of  justice.  These  defects  of  the  old 
system  were  realized  by  the  profession,  as  well  as  others;  but  un- 
fortunately for  the  introduction  of  the  new  system,  it  did  not  have 
the  approval  or  sanction  of  the  great  body  of  the  profession  in 
Indiana.  Indeed  the  weight  of  influence  and  talent,  both  of  the 
bar  and  the  bench,  was  hostile  to  the  change;  and  this  hostility 
was  marked  on  the  part  of  the  judges  of  the  court  of  last  resort; 
so  much  so  that  that  court  seemed,  for  a  long  time,  to  have  little 
sympathy  with  the  idea  of  simplifying  or  abridging  the  practice. 
And  the  result  is,  that  after  more  than  twenty-five  years,  we  have 
a  system  of  practice  more  intricate,  more  difficult,  and  requiring  a 
higher  degree  of  legal  skill  to  achieve  success,  than  is  required 
in  courts  where  the  common  law  and  chancery  practice  prevail. 
These  evils  are  of  course  partly  attributable  to  the  inconveniences 
arising  from  the  attempt  on  the  part  of  the  codifiers  to  discard 
the  learning  and  experience  of  the  past,  to  trample  upon  all 
precedent,  and  contemn  all  ideas  of  pleading  and  practice  as  a 
science;  and  partly  by  a  reluctance  on  the  part  of  both  the  bench 
and  the  bar,  to  carry  out  the  spirit  of  reform,  by  endeavoring  to 
simplify  and  systematize  the  practice  under  the  new  system. 

§  10.  8ystem%  of  pmctice  rrmch  under  the  control  of  the  cov/rts. 
So  far  as  the  rules  of  practice  are  concerned,  under  any  system, 
they  are  so  much  under  the  control  of  the  courts  and  so  easily 
moulded  by  them  to  conform  to  the  purposes  for  which  they  are 
designed,  in  the  proper  administration  of  justice,  that  less  depends 
upon  the  system  of  practice  than  upon  the  manner  of  its  adminis- 
tration. In  illustration  of  this  proposition,  it  might  perhaps  be 
safely  said,  that  the  courts  in  which  cases  are  decided  upon  their 
merfts  more  generally,  and  where  less  regard  is  had  to  mere  tech- 
nical nicety  in  points  of  practice  than  any  others  in  this  country, 
are  in  many  instances  those  in  which  the  common  law  forms  are 
still  adhered  to.  Not  because  the  old  system  is  preferable  to  the 
new,  but  because  an  old  and  even  objectionable  system  is  liberally 
administ  "cd,  with  a  view  to  the  ends  of  justice,  disregarding  tech- 
nical nicwiV;  while  the  modem  systems  of  code  practice  are,  in 
the  several  states  where  the  new  system  has  been  adopted,  too  fre- 
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quently  embarrassed  by  a  too  great  regard  to  technical  precedent, 
established  in  the  early  history  of  the  systems,  rather  in  contempt 
of  than  in  sympathy  with  their  spirit. 

§  11.  Oeneral  ouHmie  of  tJieplcm  of  the  tredtiae.  The  object 
of  the  present  treatise  shall  be,  1.  To  point  out  some  of  the  qual- 
ities and  note  some  of  the  rules  of  pleading  applicable  alike  to 
the  old  and  the  new  systems;  at  the  same  time,  noticing  some  of 
the  instances  in  which  changes  have  been  made  by  the  code,  and 
discussing  the  same  so  far  as  is  practicable.  2.  Having  ascer- 
tained and  pointed  out  the  proper  parties  to  a  civil  action,  to  treat 
of  the  several  steps  in  pleading  under  the  code,  and  of  the  requis- 
ites of  each  of  the  several  pleadings  in  the  successive  steps.  8. 
To  illustrate,  together,  the  rules  and  principles  of  pleading  and 
practice  under  the  code  by  following  out  the  progress  of  a  civil 
action  through  all  its  stages,  from  the  filing  of  the  complaint  till 
the  rendition  of  the  final  judgment;  and  then  the  enforcement  of 
the  same  by  final  process;  noting  in  the  course  of  the  illustration 
in  detail,  some  of  those  more  specific  rules  of  pleading  which  are 
peculiar  to  the  various  stages  of  the  action  and  which  are  not  the 
subject  of  general  definition  or  explanation,  and  to  follow  the  same 
by  some  explanation  Of  special  procedure  tmder  the  code.  4.  To 
note  the  steps  necessary  to  prepare  a  case  for  appeal  to  the  supreme 
court,  and  give  an  outline  of  the  course  of  procedure  therein.  And 
5.  To  give  a  set  of  forms  of  pleadings,  record  entries  and  other 
formal  papers  to  be  used  in  practice  under  the  code. 
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CHAPTER  II. 

OF  THE  GENERAL  RULES  OF  PLEADING. 

§  1.    The  blending  at  law  and  equity  pleadings  makes  general  rules  difficult  to 

settle. 
2.    Additional  reasons  for  the  difficulty  in  adapting  the  code  pleading  to  the 

two  systems. 
8.    The  first  two  indispensable  rules  of  pleading. 

4.  Evezy  substantial  fact  necessary  to  the  maintenance  of  the  action  must  be 

alleged. 

5.  Of  what  good  pleading  consists. 

6.  The  gist  of  the  action. 

7.  The  inducement. 

8.  Matter  of  aggravation. 

9.  Matter  of  inducement  or  aggravation  need  not  be  answered. 

10.  Fadts  as  they  exist  only  need  be  stated. 

11.  Fictions  and  conclusions  of  law  need  not  be  stated. 

12.  Neither  inferences  of  law  nor  evidence  should  be  stated. 
18.  Foreign  laws  must  be  pleaded  when  relied  on. 

14.  Pleadings  must  state  facts  positively. 

15.  Certainty  in  pleading. 

16.  Degrees  of  certainty  in  pleading. 

17.  Reasons  for  certainty  in  pleading. 

18.  Subjects  to  which  certainty  applies,  firms  sue  by  individual  names  and  cor- 

porations by  corporate  name. 

19.  Where  name  once  applied  is  repeated,  there  should  be  words  of  xeference. 

20.  Averments  should  be  made  with  time  and  place. 

21.  Averments  must  be  made  with  reference  to  place. 

22.  Facts,  and  not  evidence,  should  be  pleaded. 

23.  Allegations  not  expressly  denied  are  admitted  by  adverse  party. 

24.  Pleading  construed  most  strongly  against  the  pleader. 

25.  Surplusage,  etc.,  do  not  vitiate  pleading. 

26.  Repugnanqy,  what. 

27.  Where  form  and  legal  effect  differ.    Rule  changed  by  the  code. 

28.  Immaterial  and  impertinent  averments. 

29.  Averment  on  one  side  cures  omission  on  the  other. 

80.  Neither  party  need  aver  more  than  is  necessary  to  constitute  a  prima  facie 
cause  of  action  or  defense. 

3L  Plaintiff  may  not  anticipate  and  controvert  defense,  eyea  in  cases  formerly 
cognizable  in  equity. 

82.  In  pleading  under  the  code,  the  plaintiff  must  aver  a  breach,  nonpay- 
ment, etc. 

88.    Of  new  matter. 

84.    Of  departure. 
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§  1.  The  hlending  of  law  and  equUy  pleadinga  makes  gen- 
eral TvZea  difficult  to  settle.  It  is  proper  to  observe,  in  the 
oatset,  that  as  our  system  of  pleading  and  practice  under  the 
code  is  the  blending  of  two  systems,  diverse  both  in  their  origin 
and  in  their  methods,  the  one  derived  from  the  common  law,  with 
its  terse,  logical  mode  of  pleading,  terminating  in  a  single 
issue  of  law  to  be  tried  by  the  court,  or  of  fact  to  be  tried  by  the 
juiy  —  the  other,  derived  from  the  civil  and  canon  laws  and  per- 
fected into  an  independent  system  in  England,  and  thence  com- 
ing to  us,'  with  its  more  ponderous,  formal  and  complicated  forms 
and  modes  of  pleading,  frequently  leading  to  numerous  issues, 
both  of  law  and  fact,  in  practice  generally  all  determined  at  the 
same  time  by  the  court,  and  always  without  a  jury,  the  plead- 
ings answering  the  double  purpose  of  pleadings  and  evidence; 
it  is  difficult  to  lay  down  general  rules  of  pleading  applicable  to 
all  cases. 

§2.  Additional  reasons  for  the  difficulty  in  adapting  the 
code  pleading  to  the  two  systems.  This  further  observation 
might  not  be  out  of  place,  that  while  under  the  code  many,  and 
indeed  most  of  the  rules  of  the  chancery  pleading  and  practice 
have  been  dispensed  with,  yet  it  is  impracticable  to  adapt  the 
closely  logical  and  terse  rules  and  forms  of  pleading  at  the  com- 
mon law,  to  cases  where,  before  the  change,  the  remedy  was  by 
bill  in  chancery  and  not  by  action  at  law.  This  proposition  is 
too  obvious  to  need  elaboration.  In  the  latter  case,  the  pleading 
consists  in  the  statement  of  the  right,  the  wrong,  the  injury,  and 
damages  as  a  logical  sequence  on  the  part  of  the  complaining 
party,  and  the  tender  of  an  issue  of  law,  by  demurrer,  or  of  fact, 
by  denial  or  confession  and  avoidance,  on  the  part  of  the  defend- 
ant)  and  so  on  by  the  successive  steps  till  a  single  issue  is  formed. 
While  in  the  former,  though  the  righty  the  wrong  and  the  injury 
are  connected  in  the  same  logical  order,  the  facts  out  of  which 
the  rights  grow  are  usually,  if  not  always,  more  complicated  and 
admit  of,  if  indeed  they  do  not  require,  a  more  lucid  style  of 
statement  in  pleading.  Proceedings  in  chancery  in  this  country 
being  derived  from  the  mother  country,  our  forms  of  pleading 
and  procedure  in  chancery  were  modeled  after  hers.    The  ancient 

>  Stoy's  Eq.  PL,  §  14,  and  notes. 
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court  of  chancery  in  England  was  rather  a  court  for  the  miti- 
gation of  the  rigor  of  the  common  law,  and  for  granting  relief 
against  its  hardships,  than  for  the  adjudication  of  cases  arising 
in  the  ordinary  course  of  human  transactions.  The  forms  of 
pleading  there  adopted  and  still  followed  partake  of  the  peculi- 
arities of  the  court  in  its  early  history,  and  consist  in  setting  forth 
grierances  and  praying  relief  on  the  one  hand,  and  denying  the 
allegations  or  confessing  and  avoiding  them  on  the  other,  and 
hence,  a  more  extended  and  elaborate  statement  of  these  griev- 
ances was  adopted  than  is  tolerated  in  the  logical  forms  of 
the  common  law  pleading.  Notwithstanding  these  differences, 
it  is  manifest  that  the  framers  of  the  code  intended  to  dis- 
card them  and  to  make  the  one  form  of  action,  so  far  as  practic- 
able, conform  to  the  substantial  rules  of  pleading  at  the  common 
law,  discarding  only  unnecessary  formalities,  as  will  appear  in 
the  progress  of  this  treatise. 

§  3.  TJie  first  two  mdispensable  rules  of  pleading.  The  first 
two  indispensable  rules  of  pleading  laid  down  in  the  standard 
treatises  on  pleading  are,*  1.  That  the  matter  pleaded  (the  facts 
alleged)  be  suflScient  in  law  to  avAil  the  party  who  pleads  it. 
2.  That  it  be  deduced  and  alleged  according  to  the  forms  of  law. 
The  first  of  these  elementary  rules  prevails  with  all  the  force 
which  ever  accompanied  it  under  any  system  of  pleading;  indeed 
it  is  an  axiom  of  universal  application  in  pleading  under  any 
system.  The  second  proposition  is  very  much  modified  by  the 
code.  Tested  by  the  provisions  of  the  code  itself,  and  by  the 
models  of  pleading  it  furnishes,  its  intention  certainly  was  to  dis- 
pense with  those  technical  or  artificial  modes  of  detailing  the 
subject  matter  pleaded,  required  under  the  common  law  rules. 
But  still,  even  under  this  inartificial  system,  some  regard  must 
be  had  to  form,  else  there  will  be  surely  no  such  thing  as  cer- 
tainty^ uniformity  or  regularity  in  pleading.  But  the  regard 
which  is  to  be  had  to  form  is  to  be  determined  by  the  code  and 
the  decisions  under  it;  for  some  things  merely  formal,  which 
would  be  quite  necessary  at  the  conimon  law,  are  dispensed  with 
by  the  code,  and  some  formal  averments  are  required  by  the  code 
which  were  not  before  material. 

>  Gould  on  PL,  47,  ch.  8,  §  1.  1  Chitty  on  PL,  236  (16  Am.  ed.).    Id.  264. 
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§  4.  Every  suhstcmttal  fdct  neceaacm/  to  the  maintenance  of 
the  action  must  be  alleged.  It  is  eBsential  to  all  good  pleading 
that  the  party  offering  new  matter  allege  every  substantial  fact 
which  is  necessary  in  law  to  the  maintenance  of  his  action  or  de- 
fense. But  that  which  already  sufficiently  appears  in  the  plead- 
ings of  either  party  without  a  formal  allegation  need  not  be 
averred.  And  upon  a  like  principle,  circumstances  however  ma- 
terial, if  necessarily  implied  in  any  fact  expressly  stated,  need 
not  themselves  be  substantially  alleged.* 

§  5.  Of  what  good  pleading  consists.  In  good  pleading,  all 
facts  alleged  consist,  1.  Of  the  gist  or  substance  of  the  complaint 
or  defense,  or,  2.  Of  the  inducements^  or,  8.  Of  matter  of  aggra- 
vation. For  whatever  else  is  stated  in  any  part  of  the  pleadings 
is  but  surplusage,'  and  too  much  stress  cannot  be  placed  upon 
this  last  principle;  for  no  fault  in  code  pleading  is  more  preva- 
lent than  that  of  redundant  allegations,  serving  to  incumber  the 
record,  produce  confusion,  and  hide  rather  than  develop  the  real 
issue  intended  to  be  produced. 

§  6.  The  gist  of  the  action.  The  gist  of  the  action  or  defense 
is  the  essential  ground  or  principal  subject  matter  of  it. 

§7.  The  i/nducement.  Inducement  is  that  which  is  merely 
introductory  or  explanatory  of  the  essential  ground  or  substance 
of  the  complaint  or  defense. 

§  8.  Matter  of  aggra/vation.  Matter  of  aggravation  is  that 
which  in  actions  for  forcible  injuries  is  intended  to  show  the  cir- 
cumstances of  enormity  under  which  the  principal  wrong  was 
committed.' 

§  9.  Matter  of  inducement  or  aggravation  need  not  he  an- 
swered. The  gist  of  the  action  or  defense  being  properly  an- 
swer^, neither  matter  of  inducement  nor  aggravation  need  be 
traversed  nor  avoided. 

§  10.  Eacts  as  they  exist  only  need  he  stated.  It  is  necessary 
in  pleading  under  the  code  to  state  nothing  but  facts,  as  they 
actually  exist.  It  is  not  necessary  to  state  the  law,  as  the  courts 
take  judicial  knowledge  of  that  without  its  being  pleaded. 

>Goald  on  PL, ch.  8, §§  1-6;  IChitty  'Gould  on  PL,  ch.  8,  §  7;  1  CJhitty 
en  H.,  244  (16  Am.  ed.).  on  PL,  236  (16  Am.  ed.). 

'Gould  on  PL  ch.  8,  §§  9, 10, 11. 
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§  11.  Fictiona  and  concltmons  of  law  need  not  he  stated. 
At  the  oommon  law,  it  vsza  necessary  in  certain  classes  of  cases 
to  allege  not  only  the  facts  which  really  existed,  but  also  certain 
conclusions  or  fictions  which  the  law  founded  upon  or  connected 
with  them,  and  which  it  regarded  as  facts,  though  they  only  ex- 
isted by  legal  intendment.  Thus  in  indehUatis  aasunipsity^  it 
was  necessary  to  allege,  in  pleading,  an  express  promise/  for  al- 
though the  action  was  based  upon  a  mere  indebtedness  without 
any  promise,  a  promise  was  implied  by  fiction  or  implication  of 
law,  to  obviate  the  inconvenience  of  the  action  of  debt.  So  in 
trover,  it  was  usual  to  allege  that  the  goods  were  lost  and  the 
defendant  found  them.  Also  in  the  action  of  ejectment,  the 
lease^  entry  and  ouster  were  all  fictions.  But  since  the  code  has 
not  only  abolished  the  distinctions  between  the  forms  of  action, 
as  well  as  all  fictionsy  but  has  forbidden  the  use  of  the  latter,  the 
whole  doctrine  of  fictitious  pleading  has  become  obsolete.^  The 
other  rules  alluded  to  thus  far  in  this  chapter  are  of  as  binding 
force  under  the  code  as  before  its  adoption. 

§  12.  Neither  inferencea  of  la/vo  nor  evidence  should  he  stated. 
As  has  already  been  said,  facts,  and  not  matter  of  law,  should  be 
stated  in  pleading,  avoiding  the  statement  of  either  inferences  of 
law  or  fact,  on  the  one  hand,  or  the  setting  out  of  the  evidence  on 
the  other.  But  it  is  said,  and  perhaps  the  remark  applies  to  the 
present  as  well  as  the  former  system,  that  for  the  sake  of  form,  and 
for  the  purpose  of  showing  the  application  of  the  facts  which  is  in- 
tended by  the  pleader,  even  inferences  of  law  may  be  stated  in  a 
pleading  in  some  cases.  Thus,  in  declaring  upon  a  bill  of  exchange, 
after  setting  out  the  material  facts,  the  pleader  adds  by  means  where- 
of the  defendant  became  liable^  etc^  But  it  is  never  sufficient  to 
state  mere  inferences  of  law  or  fact  in  lieu  of  stating  the  facts. 
So,  where  the  act  of  congress  provided  that  the  property  of  per- 
sons engaged  in  inciting,  aiding  and  assisting  the  late  rebellion 
should  be  confiscated,  and  that  it  should  be  a  sufficient  defense  to 
any  action  for  the  recovery  thereof  to  show  that  the  person  suing 
was  one  of  the  persons  described  in  the  act,  and  where  it  was 
alleged,  in  defense  to  an  action  to  enforce  a  judgment,  in  the 

>Gk)Qld  an  PL,  ch.  8,  §  17,  et  seq.       »2  R.  S.  (1876)  80,  §92. 
1  Chitty  on  Pi.,  153  (16  Am.  ed.).  »Id.  79,  §  88;  Gould  on  H.,  ch.  3,  §  !?• 
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langaage  of  the  act,  that  the  plaintiff  was  engaged  in  inciting^ 
aiding  and  assisting  in  the  rebellion,  it  was  held,  on  demurrer  to 
the  answer,  that  the  pleader  should  have  stated  the  particular  acts 
upon  which  the  charge  of  inciting^  aiding  and  assisting  was  based, 
and  the  answer  was  held  bad.^  So  where  a  statute  concerning 
highways  required  that  the  supervisor,  before  opening  a  highway 
through  inclosed  lands,  should  give  the  owner  sixty  days'  notice, 
in  an  action  against  a  supervisor  for  unlawfully  pulling  down  the 
plaintiff's  fence,  etc.,  the  defendant  justified  under  an  order  direct- 
ing the  opening  of  a  road  through  the  plaintiff's  premises,  and 
after  setting  out  the  order,  averred  that  ^^  after  having  complied 
wiih  aU  the  provisions  of  the  statutes  in  such  cases  made  and 
fTOvid^i^  defendant  proceeded  to  open  the  road,  the  answer  was 
held  bad  because  it  did  not  aver  specifically  the  giving  of  the 
sixty  days'  notice.^  But  under  the  code,  in  declaring  upon  a  con- 
tract not  in  writing,  it  is  sufficient  to  state  facts  from  which  the 
law  implies  an  agreement,  without  in  terms  averring  the  agree- 
ment.' But  it  is  better  and  safer  to  allege  in  addition  the  fact  of 
promise,  agreement  or  indebtedness,  and  support  the  same  at  the 
trial  by  proof  of  the  facts.  Private  or  local  acts  of  parliament 
were  formerly  required  to  be  pleaded,  but  in  Indiana  most  acts  of 
the  legislature  are  made  public  by  their  terms,  and  when  not  so, 
are  pleaded  simply  by  reference^  as  will  appear  hereafter. 

§  13.  Foreign  Txvws  fmist  he  pleaded  when  relied  on.  When 
it  is  said  that  the  law  should  not  be  set  out  or  stated  in  pleading, 
the  restriction  is  confined  to  the  law  of  the  state  or  jurisdiction 
in  which  the  court  is  held;  for  the  laws  of  a  foreign  state  (and  the 
states  of  the  union  are  all  foreign  to  Indiana),  whether  common  or 
statute  law,  whenever  relied  upon  in  an  action  or  defense  in  the 
courts  of  Indiana,  are  treated  not  as  matters  of  law,  but  as  facts, 
and  must  be  pleaded  and  proved  as  other  facts  are  pleaded  and 
proved.* 

>  Meni  v.  RaOibone,  21  Ind.  463;  1  'Hamiltcm   v.  Winterowd,   43  Ind. 

Chitfty  on  Fl.  0^  Am.  ed.)  540;  see  also  393;  WiUsv.  WillB,  34id.  106. 

Cliiik p.  Lineberger,  44  Ind.  228;  1  Chit-  ^Wharton  on  Conflict  of  Laws,  sec. 

ty  on  FL  (16  Am.  ed.)  256,  note  d.  771;  Shaw  v.  Wood,  8  Ind.  518;  1  Sel- 

*  Rusfcon  V.  Giimwood,  30  Ind.  364;  den,  447  (Monroe  v,  Doughias). 
Gcold  on  PL,  357. 
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§  14.  PUadmga  nfmst  state  facts  positively.  As  a  general 
rale,  all  material  facts  pleaded  on  either  side  must  be  stated  in 
positive  and  direct  terms,  and  not  argumentatively  or  by  way  of 
recital.  This  requisite  is  prescribed,  to  the  end  that  the  adverse 
party  may  take  issne  directly  and  distinctly,  as  well  as  for  the  sake 
of  precision.^  But  either  of  these  faults  was  only  reached  by 
special  demurrer  at  the  common  law,  and  can  be  taken  advantage 
of  under  the  code  only  by  motion  before  issue,  as  will  be  more 
fully  pointed  out  in  a  subsequent  chapter.  But  the  use  of  the 
scilicet  and  the  videlicet  is  entirely  dispensed  with  xmder  the  code, 
and  the  rules  applicable  to  the  use  of  these  phrases  in  pleading 
need  not  be  considered.*  And  it  may  be  further  observed  that  the 
learning  in  relation  to  exceptions  to  the  general  rule  requiring 
direct  averments,  and  allowing  them  to  be  made  by  way  of  recital 
following  "TFA^^ew,"  being  foanded  upon  technical  distinctions 
growing  out  of  the  construction  of  the  general  issue,  a  pleading 
wholly  dispensed  with  under  the  code,  is  of  but  little  value  in  code 
pleadings.  And  the  inquisitive  student  is  referred  to  the  treatises 
upon  common  law  pleading  for  a  minute  description  of  a  curious 
distinction,  in  which  the  pleader  under  the  code  has  little  interest, 
with  perhaps  the  single  exception  that  in  setting  out  that  which 
is  mere  inducement,  the  rule  still  prevails  that  it  may  always  be 
stated  by  way  of  recital.  This  rule  arises  out  of  the  very  nature 
of  pleading  itself,  and  is  applicable  alike  to  both  systems. 

§  15.  Oertmnty  in  pleading.  An  indispensable  requisite  in 
all  good  pleading  is  certainty.  This  requisite  implies  that  the 
matter  pleaded  must  be  clearly  and  distinctly  stated,  so  that  it  may 
be  fully  understood  by  counsel  for  the  adverse  party  and  the  judge, 
and  especially  (as  regards  the  declaration  or  complaint)  that  the 
defendant  may  be  enabled  to  plead  the  judgment  which  may  be 
rendered,  in  bar  of  any  subsequent  action  for  the  same  cause. 

§  16.  Degrees  of  certainty  in  pleadi/ng.  The  several  degrees 
of  certainty  required  in  pleading,  as  laid  down  by  Lord  Coke,  and 
discussed  and  refined  upon  by  common  law  writers  upon  pleading, 
have  but  little  application  in  pleading  under  the  code,  i^  indeed, 
they  do  not  tend  as  much  to  confusion  as  certainty  under  any  sys- 

>  Gould  on  Fl.,  ch.  8,  §  28  et.  seq.;  1  Chitt^  PL,  260  (16  Am.  ed.). 
'Gould  on  PL,  di.  8,  §  42  et  seq. 
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tern.  But  one  or  two  rules  which  are  universally  applicable  may 
be  laid  down  without  any  regard  to  these  subtle  distinctions: 
1.  Every  pleading  should  be  suflBciently  certain  to  show  a  jprirrui 
fade  right  of  action  or  cause  of  defense.  2.  Every  pleading 
which  purports  to  constitute  or  contain  the  statement  of  a  cause 
of  action  or  affirmative  defense,  should  be  sufficiently  certain 
clearly  to  identify  the  cause  of  action  or  defense,  so  that  the  record 
may  show  the  precise  point  determined  by  the  verdict  and  judg- 
ment, in  the  event  of  subsequent  litigation  concerning  the  same 
subject  matter.^ 

§17.  Reasons  for  certamty  in  pleading.  The  reason  as  tvell 
as  the  degree  of  certainty  in  pleading,  as  stated  in  the  code  of 
procedure  and  as  laid  down  by  text- writers,  are  about  equally  im- 
practicable. The  provision  of  the  code  is,  that  the  pleading  shall 
be  adapted  to  the  comprehension  of  '^  a  man  of  common  imder- 
standing."*  But  whatever  view  the  framers  of  the  code  may  have 
had,  it  is  not  practicable  for  any  but  educated  lawyers  to  under- 
stand legal  pleadings  intelligently.  And  the  reason  given  by  the 
text-writers,  under  the  old  system,  for  the  requisite  certainty  in 
pleading,  that  the  adverse  partyj  the  court  and  the  jury  may  un- 
derstand them,  is  quite  as  impracticable.'  For,  however  intelli- 
gent may  be  the  piry^  the  adverse  party  or  the  man  of  corrmum 
undersiiandvngy  they  can  neither  of  them  understand  pleadings 
unless  they  are  lawyers.  The  most  that  intelligent  jurymen  can 
do  is  to  apply  tlie  evidence  to  the  issues  as  explained  to  them  by  the 
counsel  and  the  court  But  the  pleadings  themselves  are  not  com- 
prehensible by  the  jury.  But  these  rules,  however  understood  or 
whatever  their  foundation,  are  not  materially  changed  by  the  code. 

§  18.  Sidjects  to  which  certainty  allies.  The  certainty  re- 
quired in  pleading  relates  chiefly  to  timsj  place  and  svhject  matter. 
For  the  rules  as  to  certainty  in  regard  to  the  subject  matter,  the 
reader  is  referred  to  a  subsequent  chapter.  The  parties  should  be 
described  by  their  proper  names,  so  as  to  secure  identity ;  and  where 
a  firm  consisting  of  several  names,  sues  or  is  sued,  the  proper 
names  of  all  the  partners  must  appear;  and  this  rule  is  not  dis- 

>  Goold  (m  PL  ch.  8,  §  51;  Clark  v.       •2  R.  S.  (1876)  54,  §49. 
Lmebeiger;  44  Ind.  228;  1  Chitty  on       'Gk)tild  on  PI.,  ch.  8,  §51. 
PL  (16  Am.ed.)  256,  note  (d). 
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pensed  with  by  the  code.*  And  the  description  of  the  plaintiff  by 
the  firm  name  is  not  sufficient,  when  the  firm  consists  of  several 
parties. 

§  19.  Where  na/me  once  upplAed  is  repeated^  there  should  he 
words  of  refereiice.  Where  the  name  of  either  party,  having  been 
once  introduced  in  the  pleadings,  is  repeated,  it  should  be  accom- 
panied by  some  such  term  of  reference  as  will  be  sure  to  identify 
the  person  as  the  one  before  mentioned;  as  "said"  or  "aforesaid" 
or  the  like,  and  where  several  names  are  introduced,  other  words 
of  identity  shonld  be  added,  as  "  first  aforesaid,"  "  second  afore- 
said,"  "lastly  aforesaid,"or  the  like.  But  if  the  identity  is  fairly 
infer&ble,  the  omission  of  such  terms  is  not  material,  and  as  will 
appear  in  a  subsequent  section,  any  omission  to  observe  these  re- 
quirements will  not  render  a  pleading  bad  upon  demurrer;  and 
the  adverse  party  has  no  remedy  under  the  code  practice  but  to 
compel  an  amendment. 

§20.  Averments  should  he  made  with  time.  As  a  general 
rule  of  pleading,  in  all  personal  actions,  the  time  of  every  travers- 
able fact  should  be  stated.  That  is,  every  such  fact  should  be 
alleged  to  have  taken  place  on  some  particular  day.*  But  the  pre- 
cise day  on  which  such  a  fact  occurred  is,  in  most  cases,  immate- 
rial. But  in  pleading  any  written  document,  such  as  a  record,  a 
note,  bill  of  exchange  or  the  like,  or  where  the  fact  is  to  be  proved 
by  written  evidence,  the  day  on  which  the  instrument  is  alleged 
to  bear  date  is  material,  and  must  be  stated  correctly,  else  there 
will  be  a  variance,'  the  consequences  of  which,  under  the  old  sys- 
tem, were  very  grave  indeed.  But  under  the  code  pleading,  where 
the  instrument  is  the  foundation  of  the  action,  the  original,  or  a 
copy  of  it,  must  be  exhibited,  as  part  of  the  pleading.  And,  as 
will  appear  hereafter,  a  variance  can  never  produce  any  serious 
inconvenience,  and  is  amendable,  even  on  the  trial.*  Notwith- 
standing this,  however,  it  were  better,  though  not  indispensable, 
generally  to  observe  the  rule,  and  in  all  cases,  the  time  alleged  in 
each  material  and  traversable  allegation  should  be  laid  as  of  a  day 

1  Tanner  v,  Swearengen,  1  Blackf .  277.  on  PI.  273  (16  Am.  ed.). 

•Gould  on  PI.  ch.  3,  §  63;  1  Chitty  *2  R.  S.  (1876)  82,  §99;  Musselman 

on  PI.  27^273  (16  Am.  ed.).  p.  MuBsehnian,  44  Ind.  106;    King  «. 

'Gkrald  on  PI.  ch.  3,  §  67;  1  Chitty  Bales,  id.  219. 
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prior  to  the  commencement  of  the  action.  This  subject  having  been 
so  simplified  in  modem  pleadings  and  practice,  it  is  not  necessary  to 
follow  it  through  all  the  distinctions  which  formerly  prevailed. 
But  remarking  tliat  the  general  rules  already  laid  down  should 
be  observed  in  all  cases,  the  student  is  referred  to  the  common  law 
treatises  for  an  examination  of  the  more  subtle  rules  upon  this  sub- 
ject, many  of  which  exist  more  as  matter  of  history  than  of  prac- 
tical utility.  For  it  may  well  be  said  that,  in  modem  practice, 
when  these  strict  rules  are  once  relaxed,  their  rigid  observance 
seems  no  longer  of  much  consequence,  and  little  harm  seems  to 
result  from  their  nonobservance. 

§  21.  Averments  mvst  he  made  with  reference  to  place.  It  is 
another  general  rule  in  pleading,  that  the  pTxice  of  every  travers- 
able fact  stated  in  the  pleading  must  be  distinctly  alleged,  or  that 
some  certain  place  must  be  alleged  for  every  such  fact;  and  this 
is  done  by  designating  the  particular  city,  town,  village,  or  other 
locality.  The  ancient  reason  for  this  rule  was,  that  the  jury  tried 
the  case  from  their  own  personal  knowledge  of  the  facts,  and,  after 
the  introduction  of  witnesses,  the  jury  were  still  brought  from  the 
vicinity,  and  it  was,  therefore,  necessary  to  know  the  precise  place 
where  the  facts  arose  upon  which  the  cause  of  action  or  defense 
was  based,  with  a  view  to  the  selection  of  the  jury.*  But  this  rea- 
son has  long  since  ceased;  still,  it  is  proper,  for  the  sake  of  cer- 
tainty and  order  in  pleading,  to  continue  the  general  rule.  But 
the  subject  of  venne^  as  applicable  to  the  relation  of  the  place 
where  the  facts  upon  which  the  cause  of  action  is  based  to  the 
place  of  trial,  is  so  simplified  by  the  code  that  it  is  not  deemed 
necessary  to  say  moi-e  here;  the  general  treatment  of  the  subject 
being  more  appropriate  in  a  subsequent  chapter,  where  the  pro- 
visions of  the  code  of  procedure  will  be  examined.  But  like  the 
subject  of  certainty  as  to  time,  but  little  importance  attaches  to 
the  allegation  of  place,  except  in  cases  where  it  is  necessary  to 
show  the  jurisdiction  of  the  court. 

§22.  Facts  J  and  not  evidence^  should  he  pleaded.  It  has 
already  been  observed  that,  in  pleading,  the  facts  which  are  the 
baais  of  the  action  or  defense,  and  not  the  evidence  by  which  they 
are  to  be  proved,  should  be  stated;  and  this  is  generally  true, 

>  Gould  on  PI.  ch.  3,  §  102;  1  Chit,  on  PI.  280-281  (16  Am.  ed.). 
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under  any  Bystem;  and  where  the  pleader  states  the  evidence^  and 
not  the  facta^  the  pleading  will  generally  be  bad. 

§  23.  Allegations  not  eaypressly  demed  are  admitted  hy  ad- 
verse party.  Each  party  tacitly  admits  all  such  traversable  alle- 
gations on  the  opposite  side  as  he  does  not  deny,  and  whatever 
has  been  admitted  on  both  sides  in  the  pleadings  cannot  be  con- 
tradicted, either  in  the  subsequent  pleadings  or  even  by  the  verdict. 

§  24.  Pleading  construed  most  strongly  against  the  pleader. 
Each  party's  pleading  is,  as  a  general  rule,  to  be  taken  most 
strongly  against  himself  and  most  favorably  toward  his  adversary.^ 
But  under  the  code,  the  court  is  required  to  give  a  liberal  con- 
struction to  the  allegations  of  the  parties,  with  a  view  to  substan- 
tial justice  between  them.* 

§25.  SwrpVusage^  etc.j  do  not  vitiate  pleading.  Surplusage, 
tautology  or  redundant  matter,  do  not  vitiate  a  pleading,  either 
under  the  old  system  or  the  new,  even  in  point  of  form;  the  maxim 
being  vtiZe  per  in/utHe  non  vU/iatv/r?  But  the  surplusage  or  irrel- 
evant or  redundant  matter  may,  under  the  code,  be  rejected  upon 
motion.* 

§  26.  R&pugnancy^  what.  Repugnancy  is  a  fault  in  pleading, 
upon  the  principle  that  the  different  parts  of  a  pleading,  if  repug- 
nant to  each  other,  neutralize  each  other.  But  ordinarily,  unless 
the  repugnancy  be  in  a  material  point,  the  fault  could  only  be 
reached,  at  the  common  law,  by  special  demurrer,  and  is  only  the 
ground  of  a  motion  under  the  new  system.  But  if  the  repug- 
nancy in  a  material  point  is  so  great  that,  upon  a  fair  construction 
of  the  pleading,  it  does  not  contain  a  good  cause  of  action  or  de- 
fense, it  will  be  held  ill  on  general  demurrer.*^ 

§  27.  Where  form  and  legal  effect  differ.  Rule  changed  hy 
the  code.  Under  the  former  practice,  it  was  a  rule  in  pleading, 
that  where  the  form  and  legal  eiBEect  of  a  written  instrument  relied 
on  in  pleading  differed,  the  same  must  be  pleaded  according  to  the 
legal  effect;  but  under  the  code,  in  all  cases  where  the  writing  is 
the  foundation  of  the  action,  the  instrument  being  made  a  part 

1  Gould  on  PL  ch.  3,  §  169;  1  Chitfcy  on  PL  252,  253  (16  Am.  ed.). 

on  PL  261  (16  Am.  ed.).  *2  R.  S.  (1876)  72,  §77;  WUlefcfc  i^. 

«2   R.  S.  (1876)  79,  §90;   Dicken-  Porter  et  al.  42  Ind.  250. 

BheetB  V,  Kaufman,  28  Ind.  251.  *  Stephen  on  PL  377;  1  Chitty  on  PL 

3  Gould  on  PL  di.  3,  §  170;  1  Chit  254, 255  (16  Am.  ed.). 
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of  the  pleading,  the  legal  effect  is  referred  to  the  court,  as  it  always 
might  be  at  the  common  law,  by  setting  it  out  in  hwc  verha^  and 
the  rale  is  now  of  but  little  significance,  and  can  only  apply  to 
written  instruments  pleaded  collaterally. 

§28.  Immatenal  and  impertinent  averments.  Tlie  distinc- 
tions between  immaterial  and  impertinent  averments,  and  the 
technical  rules  requiring,  in  certain  cases,  that  proof  of  the  former 
shall  be  made;  or,  in  other  words,  the  proposition  that  immaterial 
averments  may  become  material  by  the  mode  of  pleading  them, 
fleems  to  be  so  far  modified  by  the  code  as  to  render  it,  in  the 
main,  unimportant;  and  at  all  events,  it  were  better  to  consider 
this  subject  in  a  subsequent  chapter. 

§  29.  Avermsrvt  on  one  side  cures  omission  on  the  otJier.  If 
any  of  the  parties  expressly  aver  or  confess  a  material  fact  before 
omitted  on  the  other  side,  the  omission  is  thereby  cured.^ 

§  30.  2f either  party  need  aver  more  than  is  necessainj  to  con- 
stitiit^  a  prima  facie  caitse  of  action  or  defense.  In  general  it  is 
mmec^Eory  for  either  party  to  allege  more  than  will  constitute, 
primu  Jiicie,  a  suflicient  cause  of  action  or  defense.  But  in  dila- 
toiy  pleas,  and  in  pleading  estoppels,  there  may  be  said  to  be  an 
exception.  It  is  therefore,  in  general,  mmecessary  for  a  party 
to  deny  or  avoid  by  anticipation,  all  or  any  of  the  possible 
facts  which  might  furnish  suflBcient  answers  in  law  to  his  allega- 
tions.^ 

§  31.  JPluintiff  may  not  anticipate  and  controvert  defense^ 
even  in  cases  formerly  cognizable  m  equity.  In  pleading  in 
equity,  it  is  admissible  in  the  bill  to  make  allegations  anticipating 
the  probable  defense,  foreshadowing  it  and  negativing  it  in  advance. 
But  the  object  of ,  this  somewhat  illogical  method  is  to  obtain 
the  answer  of  the  defendant  on  oath,  to  be  used  as  evidence.  But 
as  the  pleadings  under  the  present  system  are  not  verified,  and 
cannot  be  used  as  evidence,  and  as  the  common  law  rules  generally 
are  followed,  this  method  of  pleading  is  no  longer  admissible,  even 
in  cases  formerly  cognizable  in  courts  of  equity;  and  if  either 
party  makes  allegations  in  his  pleadings,  whether  for  the  purpose 
of  gaining  some  advantage,  or  from  want  of  artistic  skill,  such 

■  Watkins  v.  Gregory,  6  Blkf.  115,       *  Gould  on  PL  ch.  8,  sec.  193  and  note 
flote  1;  1  Chit  Pi.  710  (16  Am.  ed.).        29;  1  Chit  on  PL  245  (16  Am.  ed.). 
Voi-L— 2 
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allegations  will  be  treated  as  surplv^age^  and  will  be  rejected  by 
the  court  on  motion. 

§  3^.  In  pleading  under  the  code,  the  plaintiff  mtist  aver  a 
Jyreachj  nonpayment,  etc.  Notwithstanding  the  rule  just  stated, 
it  is  necessary,  in  declaring  upon  a  contra^,  to  aver  that  it  has  not 
been  performed;  and  in  an  action  upon  a  money-demand  on  con- 
tractjunder  the  cod  3,  the  complaint  must  contain  an  averment  that 
the  demand  remains  unpaid.*  These  allegations  are  not  in  anticipa- 
tion, but,  as  will  appear  hereafter,  are  treated  as  necessary  to  show 
a  cause  of  action. 

§  33.  Of  new  matter.  All  facts  alleged  in  pleading,  which  go 
in  avoidance  of  what  is  before  pleaded  on  the  opposite  side,  are 
called  new  matter}    But  as,  under  the  present  system,  there  is  no 

necessity  of  formal  conclusions,  the  learning  upon  the  distinction 
between  concluding  with  a  verification  and  to  the  country,  is  ob- 
solete. 

§  34r.  Of  departure.  Another  general  rule  of  pleading  appli- 
cable to  both  systems  is,  that  the  several  pleadings  of  each  party 
must  be  consistent  and  must  support  each  other;  thus  at  the  com- 
mon law,  the  replication  must  support  the  declaration,  and  the 
rejoinder  the  plea,  etc.  As  under  the  code  the  defendant  has  but 
one  pleading  and  the  plaintiff  but  two,  there  can  be  no  departure 
excepting  in  a  reply,  and  as  the  discussion  of  the  subject  is  quite 
as  appropriate  to  the  consideration  of  the  reply,  we  need  only  say, 
a  depart/wre  is  the  abandonment  of  the  ground  of  action  upon 
which  the  former  pleading  is  based,  and  the  assumption  of  a 
different  ground  of  action  or  defense,  and  the  further  discussion  of 
tlie  subject  is  postponed  to  a  subsequent  chapter.' 

1  Gieen  v.  Loathain,  49  Ind.  Id9,  and       *Qoiild  <m  PL  ch.  8,  §  ld5. 
cases  dted.  'Post^du  Y,89. 
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CHAPTER  III. 

OF  THE  PLEADmGS  IN  A  CIVIL  ACTION. 

S 1.  Several  pleadings  under  the  code. 

2.  The  oomplaint;  requisites  of,  under  the  code. 

8.  Sereral  causes  of  action. 

4.  Qeneral  requisites  of  the  complaint. 

5.  Complaint  most  show  a  present  right  of  action  in  the  plaintiff. 

6.  The  omission  of  any  material  avennent  renders  the  complaint  wholly 

defectiye. 

7.  Performance  of  condition  precedent  must  be  averred. 

8.  General  averment  of  peiformanoe  of  condition  precedent  sufficient. 

9.  Action  for  libel  and  slander. 

10.  Role  as  to  averring  performance  of  condition  subsequent,  changed  by  the 

code. 

11.  Where  a  pleading  is  founded  upon  a  written  instrument,  the  origmal  or  a 

copy  must  be  filed. 

12.  The  effect  of  a  change  in  the  system  in  dedaring  upon  a  penal  bond. 

13.  How  a  private  statute  is  pleaded. 

14.  How  the  judgment  of  an  inferior  court  pleaded. 

15.  Application  of  the  rules  concerning  certainty  to  the  complaint. 

16.  Rule  in  a  oomplaint  upon  a  contract. 

17.  Rule  in  a  complaint  upon  a  written  instrument. 

18.  Effect  of  certain  expressions  in  the  complaint. 

19.  Averments  in  complaints  in  actions  for  the  possession  of  real  estate. 

20.  Averments  in  oompiamts  for  the  possession  of  personal  property. 

21.  Averments  in  complaints  for  injury  to  lands. 

22.  Rules  when  the  facts  are  peculiarly  within  the  knowledge  of  the  adverse 

party. 

23.  Common  law  rales  as  to  setting  out  written  instruments  changed  by  the 

code. 

24.  Comfdaint  good  where  it  shows  plaintiff  entitled  to  any  relief. 

§  1.  Several  jpleadmgs  tmder  the  code.  The  code  of  civil  pro- 
eedure  provides  that  the  only  pleadings  shall  be  the  complaint  of 
the  plaintiff;  which  answers  to  the  deddration  at  the  common 
law,  and  the  hiU  in  the  chancery  practice;  the  answer  of  the  de- 
fendant, which  corresponds  with  the  plea  of  the  common  law,  but 
supplies  the  place  of  plea  and  answer  both,  in  cases  where  a  suit 
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in  equity  would  have  been  proper  before  the  code;  and  the  reply  of 
the  plaintiff,  which  answers  to  the  replication  of  the  common  law, 
as  well  as  the  pleading  of  the  same  name  in  chancery.  In  addition 
to  these  pleadings  is  the  demurrer^  which  is  the  proper  pleading 
to  determine  the  legal  sufficiency  of  any  of  the  several  pleadings.* 
There  is  no  such  thing  as  special  demurrer  under  the  code;  the 
only  demurrer  known  being  the  general  demurrer.  Most  of  the 
faults  in  pleading  which  were  formerly  taken  advantage  of  by 
special  demurrer  have  ceased  to  be  faults  under  the  code.  And 
where  they  continue  still  to  be  feults,  they  are  usually  remedied 
by  the  court  on  motion  by  requiring  the  party  to  amend  or  other- 
wise obviate  the  objection. 

THE  COMPLAINT. 

§2.  Hequimtcs  ofj  under  the  code.  The  complaint  should 
contain  the  names  of  the  paities  (the  complaining  party  being 
denominated  the  plaintiffs  and  the  party  sued  the  defendant Jy 
the  name  of  the  county,  and  the  court  in  which  suit  is  brought, 
with  the  proper  designation  of  the  term  to  which  the  process  is 
returnable.  It  must  also  contain  a  concise  statement  of  the  facts 
upon  which  the  plaintiff  relies  to  sustain  his  action,  together 
with  a  demand  for  the  judgment  claimed,  or  a  prayer  for  the  relief 
sought.  And  where  the  action  is  for  money,  the  amount  claimed 
must  be  stated.' 

§  3.  Several  causes  of  action.  Several  causes  of  action  may 
be  joined  in  the  same  complaint,  but  they  must  be  separately 
stated  and  numbered,  and  these  separate  statements  are  denom- 
inated paragraphs,'  but  are  analogous  to  the  several  counts  at  the 
common  law.  Thus,  notwithstandiog  some  of  the  rules  of  chan- 
cery pleading  may  be  preserved  under  the  code,  still  the  whole 
system  of  pleading,  as  far  as  may  be,  is  intended  to  eonfonn  to 
common  law  rules,  and  the  novel  spectacle  is  presented  of  bring- 
ing an  action  in  a  complaint  in  two  or  more  paragraphs  which 
would  have  formerly  required  two  or  more  bills  in  equity  to  have 
accomplished  the  object.  But  so  long  as  there  is  but  a  single 
cause  of  action,  which  involves  a  litigation  between  the  same 

>  2  R.  S.  (1876)  53,  §  48.  r.  Kennard,  41  Ind.  5^. 

*2R.S.a8T6)  55,  §48;  Broakbank       * 2 R.  S.  (1ST6),  55,  § 49. 
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parties,  concerning  the  same  Bubject-matter,  and  in  which  a  single 
adjudication  will  determine  the  controversy,  there  need  be  but  a 
single  paragraph,  however  complicated  may  be  tlie  facts,  and 
however  many  minor  relevant  matters  may  be  stated  in  support 
of  the  one  cause  of  action,  for  the  purpose  of  showing  a  meritori- 
ous claim  for  relief,  in  cases  where  the  remedy  before  the  code 
would  have  been  by  bill  in  chancery.^ 

§  4.  General  reqtmites  of  the  complaint.  The  requisites  of  a 
complaint  specially  demanded  by  the  code  having  been  pointed 
out,  those  requisites,  neither  specially  mentioned  in  the  code  nor 
dispensed  with, will  be  referred  to.  For,as  has  already  been  sug- 
gested, few  of  the  substantial  rules  or  requisites  of  pleading  have 
been  dispensed  with  under  the  new  system,  and  it  may  be  there- 
fore stated,  generally,  that  the  substantial  requisites  of  a  com- 
plaint, where  not  expressly  dispensed  with  by  the  code,  are  the 
same  as  were  necessary  in  a  declaration  at  the  common  law.^ 

§  5.  Complaint  must  show  a  present  right  of  action  i/n  the 
plaintiff.  One  of  the  first  requisites  of  a  complaint  or  paragraph 
of  a  complaint,  where  there  is  more  than  one  paragraph,  is,  that  it 
mast  show  a  right  of  action  in  the  plaintiff,  and  that  this  right  of 
action  was  perfect  at  the  time  the  action  was  commenced;  for  any 
matter  accruing  after  the  commencement  of  the  action,  the  plaint- 
iff cannot  recover,  excepting  for  interest,  which  is  but  the  incident, 
and  which  may  be  recovered  up  to  the  time  of  the  trial.  And  in 
cases  where  the  cause  of  action  is  entire,  but  the  damages  contin- 
uous, the  cause  of  action  having  accrued  before  the  commencement 
of  the  action,  the  damages  may  be  collected  up  to  and  in  some 
cases  even  beyond  the  trial.' 

§  6.  The  omission  of  any  material  averment  renders  the  com- 
plaint fatally  defective.  If  the  complaint  omits  the  averment  of 
any  fact  which  is  of  the  gist  of  the  action,  it  will  render  the  same 
fatally  defective.  The  gist  of  the  action  is  whatever  is  indispensa- 
ble in  law  to  the  right  of  recovery. 

§7.  Pefrformance  of  conditions  precedent  rmist  he  averred. 
Whenever  the  right  of  action  depends  upon  the  performance  of  a 

» 2  B.  S.  (1876)  70,  §  72.  » Sedg.  on  the  Meas.  of  Dam.  105-109, 

*2  R.  S.  (1876)  55,  §  49;  Bxookbaok    aide  page. 
9.  Kennard,  41*Ind.  339. 
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condition  precedent,  the  complaint  must  aver  a  performance  or  an 
excuse  for  nonperformance.  A  good  illustration  of  this  rule  is 
found  in  an  action  against  the  drawer  or  indorser  of  a  bill  of  ex- 
change, or  the  indorser  of  a  negotiable  promissory  note;  the  fail- 
ure to  aver  demand  and  notice  is  fatal  to  the  complaint.^ 

§  8.  General  cmermenb  of  peyformance  of  condition  precedent 
aufficient.  The  code  introduces  an  innovation  as  to  the  averment 
of  the  performance  of  conditions  precedent.  It  provides  that  in 
pleading  the  performance ,of  a  condition  precedent,  it  shall  be  suffi- 
cient to  allege,  generally,  that  the  party  performed  all  the  condi- 
tions on  his  part*  It  is  apprehended  that  this  provision  relates  to 
eocpresa  conditions  in  contracts,  and,  in  practice,  is  quite  con- 
venient indeed,  although  a  radical  change,  no  inconvenience 
seems  to  have  resulted  from  its  adoption,  and  it  has  been  held 
sufficient*  If  the  pleader  rely  upon  the  statutory  allegation,  he 
must  make  it  general,  for  if  he  attempt  to  allege  the  performance 
specifically,  he  is  held  to  the  same  degree  of  certainty  as  required 
at  the  common  law.*  And  it  is  expressly  held  that  this  provision 
has  no  application  to  the  averment  of  demand  and  notice,  to  fix 
the  liability  of  a  drawer  or  indorser  of  a  bill  of  exchange.' 

§  9.  Action  for  libel  cmd  slander.  And  so  in  actions  for  libel 
and  slander,  it  is  sufficient  under  the  code  to  aver  generally  that 
the  defamatory  matter  was  published  or  spoken  of  the  plaintiflf.' 
Thus  obviating  the  necessity  of  what  is  known  as  the  colloquium 
in  the  common  law  treatises.^ 

§  10.  Rule  as  to  a/oerrmg  performcmoe  of  condition  avhse- 
quenty  chomged  hy  the  code.  Where  the  action  is  upon  a  con- 
tract containing  a  condition  subsequent,  by  which  it  is  to  be  de- 
feated, formerly  the  practice  was,  that  the  part  of  the  contract 
containing  the  defeasance  need  not  be  set  out;  but  in  this  respect, 
the  code  introduces  a  radical  change  in  the  requisites  of  the 
pleading. 

§  11.  Where  a  pleading  isfov/nded  vpon  a  written  instnimentj 
the  original  or  a  copy  rrmst  he  filed.    By  the  provisions  of  the 

*  Cook  «.  Armstrong,  80  Ind.  22;  Hor-       *  Cook  t^.  Armstrong,  snpra. 
bison  V,  The  Bank,  28  Ind.  133.  •  2  E.  S.  (1876)  78,  §  86. 

•  2  R.  S.  (1876)  77,  §  84.  '1  Bouv.  Law  Diet.  242;  2  (Sieenl.  on 
•Cromwell  v.  Wilkinson,  18  Ind.  364.    Ev.  417. 

«Home  Ins.  Co.  «.  Duke,  43  Ind.  418. 
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code,  when  a  pleading  is  founded  on  a  written  instrument,  it  must 
be  copied  into  the  pleading  or  the  original,  or  a  copy  must  be  filed 
with  the  same,'  and  under  this  provision,  it  is  held  that  this  re- 
quirement is  indispensable;  and  a  failure  to  comply,  by  not  only 
filing  the  copy,  but  by  referring  to  it  in  the  pleading,  is  fatal  to  the 
complaint  and  renders  it  bad  on  demurrer,  and  that,  notwithstand- 
ing the  instrument  may  be  set  out  by  its  terms  in  the  pleading.' 
This  method  of  pleading  is  derived  from  the  chancery  practice 
where  it  prevails  not  only  as  to  the  instrument  which  is  the  foun- 
dation of  the  action,  but  to  collateral  instruments  referred  to  in 
the  pleading  and  involved  in  the  controversy.  But  under  the  code 
it  is  of  no  avail  to  e2dubit  a  copy  of  an  instrument  not  the  foun- 
dation of  the  action,  as  such  exhibits,  not  being  authorized,  are 
not  taken  as  part  of  the  record,  and  will  be  of  no  value  in  supply- 
ing necessary  averments  in  the  pleading.* 

§  12.  The  effect  of  the  chcmge  in  pleadmg  a  hond  with  condi- 
tion. The  introduction  of  this  change  renders  it  necessary,  where 
the  whole  instrument  is  set  out,  to  aver  an  actual  breach  of  a  con- 
dition subsequent,  if  it  be  necessary  to  show  a  right  of  action. 
Thus,  in  an  action  upon  a  penal  bond,  the  bond  and  condition  be- 
ing introduced  into  the  record,  renders  it  necessary  to  assign  the 
breaches  of  the  condition  in  the  first  instance,  or  the  complaint 
will  be  insufficient;  and  in  general,  in  all  cases  where  any  condi- 
tion subsequent  or  proviso  enters  into  the  substance  of  the  writ- 
ten contract,  it  is  necessary  by  averment  to  show  a  performance  or 
breach  of  such  condition,  as  the  case  may  be,  or  to  show  a  right  of 
action  notwithstanding  such  exception  or  proviso. 

§  13.  How  jprivate  statute  is  pleaded.  In  pleading  a  private 
statute  under  the  code,  it  is  sufficient  to  refer  to  its  title  and  the 
date  of  its  approval,  and  the  court  will  take  judicial  knowledge  of 
it,  as  of  a  public  statute;^  and  in  pleading  a  foreign  statute,  it 
must  be  set  out  in  hcBO  verha^  and  the  filing  of  a  copy  will  not 
suffice.' 

'  2  B.  S.  (1876)  73,  §  78,  cases  dted  ment  was  held  not  a  written  instrament, 

in  note  (X),  Lytle  v.  Lytle,  37  id.  281. 

•Price  V.  R.  R.  Co.,  13  Ind.  58;  Adop  » Sims  v.  Hunt.  44  Ind.  544. 

•.Hatchings,  25  id.  347;    Storkey  v.  ''2R.  S.  (1876)77,885. 

Keese,  30  id.  222;  Montgomeiy  v.  Gor-  '  Wilson  v,  dlark,  11  Ind.  385,  and 

idl,  51  id.  309;  under  this  section  a  judg-  cases  dted. 
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§  14r.  How  the  jvdgment  of  an  inferior  court  pleaded.  And 
in  pleading  the  judgment  of  a  court  of  inferior  jurisdiction,  it  is 
Bufficient  to  allege,  generally,  that  the  judgment  or  decision  was 
duly  given  or  made.*  These  are  innovations  upon  the  rules  of 
pleading  which  affect  the  form  of  allegations  in  complaints  as  well 
as  other  pleadings,  and  it  is  appropriate  to  refer  to  them  here. 

§  15.  Application  of  the  rules  concerning  certainty  to  the  com.' 
plaint.  Keference  has  already  been  had  to  the  subject  of  cer- 
tainty in  pleading,  and  perhaps  little  can  be  said  profitably  in 

reference  to  its  application  to  the  complaint.  But  a  few  general 
suggestions  may  not  be  out  of  place  here  in  reference  to  the  cer- 
tainty required  in  the  statement  of  the  subject  matter  of  the  ac- 
tion. This  embraces  all  the  material  facts  which  constitute  the 
cause  of  action;  and  consequently,  in  actions  upon  contract,  com- 
prehends the  contract  upon  which  the  action  is  brought  and  its 
breach,  the  wrong  complained  of  and  the  resulting  injury.  Or  in 
actions  concerning  property,  real  or  personal,  a  description  of  the 
property  of  which  a  recovery  is  sought  or  concerning  which  some 
specific  decree  is  sought  or  relief  is  prayed.  And  in  actions  for 
damages  for  tort,  a  description  of  the  wrong,  the  injury  and  dam- 
ages. The  requisite  ceii;ainty  consists  in  such  a  statement  of  the 
facts  as  shall  exclude  ambiguity  and  insure  identity,  as  far  as  is 
practicable,  taking  into  account  the  character  of  the  subject  matter, 
so  that  the  court  and  the  adverse  counsel  may  fully  understand 
the  same. 

§  16.  Rule  in  a  complaint  upon  a  parol  contract.  The  ap- 
plication of  the  rule  requiring  certainty  in  the  complaint  in  cases 
arising  upon  parol  contracts,  or  contracts  not  reduced  to  writing, 
is  not  materially  changed  by  the  code,  excepting  perhaps  in  the 
mode  of  taking  advantage  of  a  noncompliance  with  the  rule  to 
which  reference  has  already  been  made.'  In  such  cases  the  con- 
tract may  be  set  out  either  by  its  terms  or  according  lo  its  legal 
effect  with  the  consideration,  together  with  the  breach. 

§  17.  Mule  in  a  complaint  upon  a  written  instrument.  In 
framing  a  complaint  on  a  written  instrument,  if  it  be  a  negotia- 
ble instrument  or  deed,  bond  or  other  instrument  formerly  known 
as  a  sealed  instrument,  and  which  imports  a  consideration,  no 

» 2  R.  S.  (1876)  76,  §  83.  » Ante,  p.  23,  §  11. 
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description  is  necessary  other  than  such  as  to  connect  the  instru- 
ment which  must  be  copied  into  the  pleading,  or  the  original  or 
a  copy  be  filed  with  the  same.  And  where  the  instrument  on 
which  the  action  is  founded  does  not  import  a  consideration^  one 
must  be  averred  in  the  complaint  with  convenient  certainty. 

§  18.  Effect  of  certaAn  expreasiona  in  the  complaint.  Except 
perhaps  in  the  cases  mentioned  above,  by  express  provision  of 
the  statute,  such  allegations  as  duly^  lawfully y  etc.,  have  no  effect 
in  giving  certainty  to  allegations  otherwise  uncertain.  So  where, 
in  an  action  against  the  indorser  of  a  negotiable  promissory  note, 
the  complaint  being  otherwise  regular,  in  order  to  fix  the  liability 
of  the  indorser,  in  one  paragraph  it  was  alleged  that  the  note 
was  duly  demanded  at  the  proper  time  and  pUice  and  that  the 
indorser  had  noticej  and  in  another,  that  the  indorser  had  due 
notice  of  the  nonpayment  of  the  notCy  it  was  held  that  both  para- 
graphs were  bad.^ 

§  19.  Averments  in  complaint  in  actions  concemitcg  real 
estate.  In  actions  for  the  possession  of  real  estate,  for  partition, 
for  foreclosure  of  a  mortgage,  enforcement  of  liens,  for  specific 
performance  of  a  contract,  for  the  conveyance  of  lands  and  the 
like,  there  should  be  such  certainty  of  description,  as  to  ventie^ 
as  to  bring  the  case  within  the  jurisdiction  of  the  court,  and  such 
minuteness  of  description  of  the  premises  as  to  enable  a  surveyor 
to  find  the  land  and  give  the  location  and  boundaries. 

§  20.  Averments  in  complaint  for  the  possession  of  personal 
property.  In  an  action  for  the  possession  of  personal  property, 
there  should  be  such  a  certain  description  of  the  property  as  will 
enable  the  sheriff  to  identify  it,  if  this  be  practicable;  and  in  all 
cases,  there  should  be  such  a  degree  of  certainty  as  will  enable 
the  officer  to  ascertain,  and,  npon  examination,  estimation  or  in- 
quiry, to  identify  it 

§  21.  Averments  in  complaints  for  injury  to  lands.  In  ac- 
tions for  injury  to  lands,  the  particular  premises  must  be  de- 
scribed with  substantially  the  same  certainty  as  in  actions  for 
possession,  and  in  actions  for  injury  to  personal  chattels,  the 
property  must  be  described  with  such  convenient  certainty  as 

'  Armsbxmg  v.  Cook,  30  Ind.  26.    By  Frazer,  J.,  "  What  is  due  noUee  is  a 
question  of  law.** 
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is  practicable,  and  the  value  or  extent  of  injury  shoald  also  be 
alleged. 

§  22.  Rules  where  the  facts  are  pecvlia/rVy  within  the  Tcnowl- 
edge  of  the  adA)er8e  party.  In  some  cases  it  occurs  that  the  facts 
are  peculiarly  within  the  knowledge  of  the  defendant,  and  it 
even  often  happens  that  the  written  instrument  which  is  the 
foundation  of  the  action  is  in  the  possession  of  the  defend- 
ant, and  that  the  plaintiff  has  no  copy.  In  such  cases,  less  cer- 
tainty is  requisite  than  the  rules  otherwise  require;  and  where 
the  defendant  has  the  instrument  sued  on  and  where  for  that  or 
any  other  reason,  the  plaintiff  is  unable  to  file  it  or  a  copy,  the 
allegation  of  such  an  excuse  dispenses  with  the  requirement  to 
file  the  same. 

§  23.  Rule  in  regard  to  declaring  on  written  instruments. 
The  statutes  having  substantially  abolished  the  distinctions  be- 
tween instruments  of  writing  under  seal  and  those  not  under 
seal,^  the  distinction  in  the  mode  of  pleading  them  is  also  abol- 
ished. But  under  the  code,  if  the  contract  is  such  as  is  required 
by  law  to  be  in  writing,  and  no  writing  be  copied  into  or  filed 
with  the  complaint,  according  to  the  rule  already  pointed  out, 
the  complaint  will  be  bad;  the  presumption  being  that  the  con- 
tract is  not  a  written  one;  and  the  objection  may  be  taken  on  de- 
murrer. But  not  so  in  the  case  of  a  sale  of  goods,  where  either 
a  writing,  payment  of  earnest  or  part  delivery  will  render  the  con- 
tract valid;  in  such  case,  if  the  plaintiff  rely  upon  part  delivery 
or  earnest,  he  need  not  aver  it,  but  the  objection  must  be  by 
answer.* 

§  24.  Common  law  rules  as  to  setting  out  written  instru- 
ments, changed  ly  the  code.  The  rule  already  stated,  requiring 
all  written  instruments  to  be  introduced  as  part  of  the  record,  in 
all  cases,  in  the  first  instance,  dispenses  with  many  perplexing 
distinctions  in  the  common  law  pleading  as  to  the  mode  of  de- 
claring upon  written  instruments,  and  the  manner  of  setting  them 
out,  and  the  several  reasons  concerning  the  same;  so  that  they 
exist  in  Indiana  as  matter  of  legal  history  only. 

§  26.     Complaint  good  where  it  shows  plaintiff^  entitled  to 

» 2  R.  S.  (1876)  146,  §  273.    •  Harper  r.  MiUer,  27  Ind.  277, 
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any  relief.  If  a  complaint,  or  a  paragraph,  where  the  complaint 
contains  more  than  one,  entitles  the  plaintiff  upon  its  face  to  any 
jadgment,  it  will  be  held  good  on  demurrer,  though  it  may  be 
bad  on  its  face  as  to  part  of  the  cause  of  action  set  up  or  claimed 
in  such  complaint  or  paragraph.^ 

<  Howe  V.  Dibble,  45  Ind.  120. 
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CHAPTER  IV. 

JOINDER  OF  PAHTEES  AND  CAUSES  OF  ACTION. 

§  1.  Introductory  section,  staiiing  the  general  inquiry,  who  shall  be  parties. 

2.  Plan  of  the  chapter. 

3.  The  code  adopts  the  chancery  rule  of  parties,  how  far. 

4.  Who  must  be  plaintiff. 

5.  Where  actions  survive,  who  pkintifGB. 

6.  Actions  on  official  bonds. 

7.  Actions  by  married  women. 

8.  Infants  may  sue,  how. 

9.  Joinder  of  plaintiffs,  rule  as  to. 

10.  Death  of  plaintiiis  pending  the  action. 

11.  Seduction  of  an  unmarried  female,  who  to  sue  in  case  of. 

12.  Seduction  of  daughter  or  ward,  parent  or  guardian  may  sue. 

13.  Husband  or  father  deserting  femily  or  imprisoned,  wife  or  daughter  may  sue. 

14.  Father,  and,  in  certain  cases,  the  mother  may  sue  for  im'uiy  to  minor  child. 

15.  Father  or  mother  may  sue  for  damages  for  killing  an  infant,  and  represen- 

tative for  killing  an  adult  in  certain  cases. 

16.  PaHies  defendant. 

17.  General  provisions  of  the  code. 

18.  General  rule  as  to  parties  defendant. 

19.  Persons  severally  and  immediately  liable  may  be  joined  in  certain  cases. 

20.  When  married  woman  sued,  her  husband  to  be  joined  except  in  certain  cases. 

21.  Suit  on  daim  by  a^ignor  without  indorsement. 

22.  In  actions  concerning  real  estate. 

23.  General  statutory  provisions  as  to  parties. 

24.  Substitution  of  parties  by  interpleader. 

25.  General  suggestions;  joint  debtors  or  creditors  all  to  sue  or  be  sued. 

26.  lujuiy  to  rights  of  several  by  one  joint  act. 

27.  Joint  wrong  doers  may  be  sued  jointiy  or  severally. 

28.  Joint  action  for  act  of  servants  of  several. 

29.  Joint  action  will  not  lie  for  ii^'uiy  by  several  dumb  animals. 

30.  Actions  for  possession  of  or  iig'ury  to  lands  or  chattels,  who  parties. 

31.  Slander,  libel  and  malicious  prosecution. 

32.  General  rule. 

33.  Changes  by  the  code,  causes  which  may  be  united,  enumerated. 

34.  Joinder  of  certain  causes  an  innovation. 

35.  The  last  section  anomalous. 

36.  Consequences  of  a  miq'oinder. 

37.  Duplicity  defined. 

38.  Where  suits  unnecessarily  multiplied,  they  will  be  consolidated  and  cofits 

taxed  against  plaintifib. 
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§  1.  Introdiu:tory  section^  stating  the  general  inquiry^  who 
shall  he  parties.  As  has  already  been  stated  there  is  but  one 
form  of  action  known  under  the  code,  and  that  is  denominated 
a  civil  action^  through  which  alone  a  party  may  seek  the  enforce- 
ment and  protection  of  private  rights  and  the  redress  of  private 
wrongs.^  It  being  determined  to  resort  to  legal  proceedings,  for 
the  enforcement  of  a  right  or  the  redress  of  a  wrong,  the  form 
and  requisites  of  a  complaint  having  been  determined,  the  next 
question  that  arises  is,  Who  are  the  proper  persons  to  be  made 
parties  to  the  action  as  plaintiffs  or  defendants?  (the  designa- 
tion of  parties  adopted  by  the  code),  and,  if  more  than  one 
plaintiff  or  defendant,  who  are  to  be  joined  in  one  complaint? 

§  2.  Plan  of  the  chapter.  It  will  perhaps  be  most  conven- 
ient to  state  concisely  the  rules  laid  down  by  the  code,  on  the  sub- 
ject of  parties;  and  to  notice  their  application  to  the  state  of  the 
law  of  parties  before  the  code,  and  afterwards. to  notice  and  illus- 
trate some  of  the'rules  of  pleading  as  to  parties  not  changed  nor 
specially  mentioned  in  the  statutory  provisions. 

§3.  Hie  code  adopts  chancery  rule  of  parties — how  far. 
It  has  been  said  that  the  code  adopts  the  chancery  rule  as  to  par- 
ties;* but  this  remark  only  applies  in  a  qualified  sense.  Where 
the  action  would  have  been  at  law  before  the  code,  the  common 
law  rule  of  parties  still  prevails,  except  as  expressly  modified, 
with  perhaps  this  exception,  that  in  cases  even  where  before  the 
code,  the  remedy  was  at  law,  but  where  the  action  relates  to  prop- 
erty, real,  personal  or  mixed,  the  chancery  rule  as  to  parties  gen- 
erally applies,  as  will  hereafter  appear.  But  in  actions  for  the 
reeovery  of  money  the  code  has  wrought  no  material  change  in 
the  rules  as  to  parties,  with  the  exception  of  the  cases  specially 
mentioned,  and  which  will  be  noted  hereafter.  But  where  the 
remedy  would  be  by  bill  in  chancery,  the  equity  rule  prevails. 

§  4.  Parties  plaintiff;  who  must  he.  All  persons  having  an 
int^-est  in  the  subject  of  the  action,  and  in  obtaining  the  relief 
demanded,  must  be  joined  as  plaintiffs,  excepting  where  a  different 
provision  is  made  by  the  code.'  In  consonance  witk  the  propo- 
sition just  stated,  it  is  further  provided  that  every  action  must 

*2  B.  S.  a876)  32,  §  1.  'Tate  v,  0.  &  M.  R.  R.  Co.,  10  Ind.  174. 

•  2  R.  8.0876)39.  §17. 
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be  prosecuted  by  the  real  party  in  interest,  with  the  exceptions 
which  will  be  presently  noticed.^  Thus,  where  the  legal  right  of 
action  is  in  A,  who  holds  it  in  trust  for  B,  the  latter  should  sue, 
excepting  only  where  the  person  holding  the  right  is  an  executor, 
administrator  or  trustee  of  an  express  trust,  or  person  authorized 
by  statute  to  sue;  but  such  a  person  may  sue  without  joining 
with  him  the  person  for  whose  benefit  he  sues.* 

§  5,  'Where  actions  survive;  in  all  caseSj  who  plaintiffs, 
Where  actions  survive,  they  may  be  commenced  by  the  heirs  or 
legal  representatives,  as  the  case  may  be,  to  whom  the  interest  in 
the  subject  matter  of  the  action  has  passed.'  And  it  is  held, 
that  if  the  decedent  leave  choses  in  action,  and  there  be  no  debts 
and  no  administration,  the  heirs  at  law  may  sue  and  recover 
them;  thereby  changing  the  rule  of  the  common  law  that  per- 
sonalty passes  by  administration  only,  and  holding  that,  subject 
to  the  debts,  the  personal  as  well  as  the  real  property  descends 
to  the  heirs  at  law.*  This  results  mainly  however,  from  the  fact 
that  the  rules  of  descent  and  distribution  in  Indiana  are  almost 
identical,  while  they  differ  widely  in  England. 

§  6.  Actions  on  official  honds.  Actions  upon  oflScial  bonds, 
and  bonds  payable  to  the  state,  must  be  brought  in  the  name  of 
the  state,  upon  the  relation  of  the  party  interested.' 

§  7.  Actions  hy  married  women.  If  a  married  woman  sue, 
her  husband  must  join,  excepting  where  she  sues  concerning  her 
separate  property;  and  she  may  sue  her  husband,  in  some  cases, 
where  she  may  be  sole  plaintiff.* 

§  8.  InfaMs  may  sue;  how.  Infants  may  sue,  as  they  al- 
ways might,  \>Y  prochein  ami^  but  before  process  is  issued,  where 
an  infant  is  sole  plaintiff,  somebody  as  his  next  friend  must  file 
a  written  undertaking  for  costs,  and  to  account  for  the  proceeds 
of  the  suit.'' 

§  9.  Joinder  of  plaintiff;  rale  as  to.  The  rule  as  to  the  join- 
der of  parties  plaintiff  is  not  in  general  materially  different  from 


>  2  R.  S.  (1876)  33  8  3. 

•Id.  34,  §4. 

•Id.  35,  §5 

«  Martin  v.  Reed,  30  Ind.,  218. 

» 2  R.  S.  (1876)  86,  §  7. 


•Id.  36,  §  8.  Formerly  a  mairiea 
woman  could  only  eoe  by  next  friend. 
lCaiittyonPL32. 

'2  Id.  37,  §ia-ll. 
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what  it  was  at  the  common  law,  for  all  persons  having  a  joint 
interest  mnst  join ;  and  persons  having  several  interests  cannot 
be  ordinarily  joined.*  But  in  that  class  of  cases,  formerly  rem- 
edied by  bill  in  equity,  the  rule  in  equity  is  adopted;  and  accord- 
ingly, where  the  question  is  one  of  common  or  general  interest 
of  many  persons,  or  where  parties  are  numerous  and  it  is  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may  sue 
for  the  whole.*  This  last  provision,  however,  has  little  signifi- 
cance, as  such  a  case,  in  practice,  will  rarely  arise.  It  has  been 
held,  however,  that  under  this  provision,  several  persons  being 
the  separate  owners  of  several  lots  abutting  upon  the  same  street, 
may  maintain  a  joint  action  to  abate  or  enjoin  a  nuisance^  upon 
the  principle  that,  though  there  is  no  joint  cause  of  action,  yet 
where  they  claim  a  general  right  to  relief,  the  interest  is  so  far 
common  as  to  justify  the  joinder.  ^  This  is  scarcely  reconcilable 
with  principle  or  authority  elsewhere,  as  both  the  right,  the 
wrong  and  the  injury  are  separate  and  several,  and  not  joint,  and 
it  is  very  clear  that,  by  the  chancery  rule,  this  is  not  admissible;' 
but  it  may  be  regarded  as  settled  in  this  state. 

§  10.  Death  of  plaintiff  pending  ths  action.  Upon  the  death 
of  a  sole  plaintiff  pending  the  action,  the  same  does  not  abate, 
but  upon  notice  or  supplemental  complaint  within  a  year,  or  upon 
supplemental  complaint  afterwards,  the  representatives  of  the 
plaintiff  may  be  substituted;  and  if  one  of  several  plaintiffs  dies, 
the  case  may  proceed  in  the  name  of  the  survivors,  if  the  right  of 
action  survive  to  them,  but  if  not,  the  survivors  and  the  repre- 
sentatives may  join  and  proceed  together;  and  so  if  the  plaintiff's 
right  of  action  be  transferred  to  a  third  party,  pendente  lite^  the 
action  may  continue  in  the  same  name  as  before,  or  the  court 
may,  upon  motion,  let  the  transferee  of  the  right  of  action  be 
substituted,*  and  where  one  of  two  or  more  parties  having  a 

'Goodxich  9.  Goar,  90  Ind.  418.    In  there  was  a  miq'oinder;  that  each  must 

thk  case,  fire  penons  entered  into  a  sue  alone. 

written  agreement  mutoally  to  oontrib-       *Tate  9.  0.  &  M.  R.  R.  Co.,  10  Ind. 

trie  for  the  hiring  of  gubBtitates  in  caae  175.    Cited  SO  Ind.  421. 
any  one  or  more  should  be   drafted.       *Id.  ^Id. 

Tfaiee  were  drafted  and  each  hired  a       '  Hudson  v,  Maddison,  12  Sim.  416;  1 

mbstitate,  and  joined  in  a  suit  against  Daniell^s  Oh.  Pr.,  850,  note  3. 
the  oUien  far  contribution.    HeU,  that       *  2  R.  S.  (1876)  42,  §  21. 
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joint  right  of  action  dies,  if  the  right  survive  to  the  survivor 
alone,  he  may  sue  alone,  or  join  the  representatives  of  the  de- 
ceased party  with  him. 

§  11.  Seduction  of  unmarried  female;  who  to  stie  in  case  of 
An  unmarried  female  may  prosecute  an  action  for  her  own  seduc- 
tion, and  recover  such  damages  as  may  be  awarded  her.^ 

§  12.  Seditction  ofda/ugkter  or  ward^  parent  or  guardian  may 
sue.  A  father,  and  in  case  of  his  death  or  desertion  of  his  fam- 
ily, the  mother,  may  sue  for  the  seduction  of  the  daughter,  and 
the  guardian  for  the  seduction  of  the  ward;  though  the  daughter 
or  ward  be  not  living  with  the  parent  or  guardian  at  the  time  of 
seduction  or  afterwards,  and  though  there  be  no  loss  of  service. 
Damages  recovered  in  such  action  by  the  guardian  inure  to  the 
ward.* 

§13.  Rusband  or  father  deserting  family^  or  imprisoned^ 
the  wife  or  mother  vnay  sue.  When  a  husband  or  father  has 
deserted  his  family  or  is  imprisoned,  the  wife  or  mother  may 
prosecute  or  defend,  in  his  name,  any  action  which  he  might 
have  done,  and  has  the  same  powers  and  rights  that  he  might 
have  had. 

§  14.  The  father^  and  in  certain  cases  the  mother^  may  sue  for 
injui'y  to  m^inor  child.  A  father,  and  in  case  of  his  death  or 
desertion  of  his  family,  or  imprisonment,  the  mother,  may  main- 
tain an  action  for  the  injury  or  death  of  a  minor  child,  and  a  guar- 
dian for  the  injury  or  death  of  his  ward,  but  when  in  such  action 
the  guardian  recovers  damages,  they  inure  to  the  ward.' 

§  15.  Father  or  mother  may  sue  for  damxiges  for  killing  an 
infant^  and  representative  for  hilling  anadult^in  certain  cases. 
At  the  common  law,  actions  for  personal  injuries  did  not  sur- 
vive; but  by  the  provisions  of  the  code,  the  right  of  action  is 
given  to  the  representatives  of  any  one  whose  death  was  caused 
by  the  wrongful  act  or  omission  of  another,  if  a  right  of  action 
would  have  existed  for  the  same  wrongful  act,  or  the  omission,  in 
favor  of  the  deceased,  had  he  lived.  That  is  to  say,  where  one  is 
injured  by  the  wrongful  act  or  omission  of  another,  and  dies  of 
the  injuries  thus  received,  the  cause  of  action  survives  to  his 

» 2  R.  8.  (1876)  43,  §  24.  *  Id.  44,  §  25. 

•2  R.  8.(1876)  44,  §27. 
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representatives.  The  sum  to  be  recovered  in  all  cases  is  limited 
to  $5,000,  and  is  distributed  to  the  widow  and  next  of  kin,  in 
the  same  manner  as  personal  property  of  the  deceased.^  Under 
these  two  provisions,  it  is  held  that  where  the  injury  to  a  minor 
caases  his  death,  the  parent  or  guardian  must  sue,  but  where 
the  injury  causes  the  death  of  an  adult,  his  executor  or  adminis- 
trator is  the  proper  party  to  sue.^  It  has  also  been  held  that  the 
measure  of  damages  is  the  value  of  the  services  lost  to  the  pa- 
rent or  next  of  kin.* 

§  16.  Parties  defendarU,  The  next  inquiry  is.  Who  are  to 
be  made  defendants  in  a  civil  action  f  It  may  be  generally  re^ 
marked,  in  answer,  that  all  who  would  be  proper  parties  defend- 
ant in  a  common  law  action  are  proper  parties  defendant  in 
civil  actions  under  the  code,  where  the  remedy  would  have  been 
by  action  at  law  before  its  adoption.  But  there  are  a  few  cases 
where  other  parties  may  be  joined  as  defendants,  where  they 
oonld  not  have  been  so  joined  in  an  action  at  law  upon  the  same 
cause  of  action.  These  exceptions  will  be  noted  presently.  All 
persons  who  would  have  been  proper  parties  defendant  to  a  bill 
in  equity  are  proper  parties  defendant  to  a  civil  action,  in  cases 
where  the  remedy  before  the  code  was  in  a  court  of  equity. 

§  17.  General  provisions  of  the  code.  The  code  provides  that 
any  person  who  has  or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff  may  be  made  a  defendant.^  Any  person 
who  is  a  proper  party  plaintiff,  and  who  refuses  to  join  as  plaint- 
iff, may  bo  made  defendant.^  These  provisions  arc  in  analogy  to 
the  equity  rule  respecting  parties,  and  apply  mainly  to  such  cases 
as  were  formerly  cognizable  in  courts  of  equity. 

§  18.  General  rule  as  to  parties  defendant.  It  nuty  be  stated 
generally:  1.  That  in  all  cases  where  an  action  is  brought  upon 
a  contract  in  which  several  persons  are  jointly  liable,  all  the  joint 
contractors  must  be  made  defendants.  2.  In  an  action  founded 
on  tort  J  the  plaintiff  has  his  election  to  sue  all  joint  tortfeasors 

»2  B.  S.  0876)  309,  g  784.  Moore,  15  N.  Y.  432;  Pa.  R.  R.  Ck).  v. 

*Tlie  O.  ft  M.  R.  R.  Co.  v.  Tindale,  Zebe,  33  Pa.  St.,  318. 

13  Ind.  366;  P.,  P.  k  C.  R.  R.  Co.  v.  *2  R.  S.  (1876)  39,  §  18. 

YiningB,  AdmV,  27  Ind.  513.  » Id.  40,  §  19. 

'13  Ind.,  9upra.    Citing  Qoinn  v. 
Vol.  I.  — 8 
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jointly,  or  any  one  separately.  But  excepting,  perhaps,  the  few 
instances  mentioned  hereafter,  neither  in  actions  founded  in 
tort  nor  upon  oonl^ract^  can  parties  against  whom  no  joint  cause 
of  action  exists  be  joined  as  defendants.  But  where  one  of  sev- 
eral joint  obligors  in  a  written  contract  dies,  the  suit  is  brought 
against  the  survivors  only,  and  it  is  not  necessary  to  join  the 
representativ^e  of  the  deceased  obligor,  the  common  law  rule  be- 
ing still  in  force.*  And  if  he  die  pending  the  suit,  judgment  may 
be  rendered  against  the  survivors  alone  upon  suggestion  of  his 
death.  But  if  the  sole  defendant  die,  the  suit  does  not  thereby 
abate,  but  the  representatives  may  be  substituted  in  the  manner 
provided  for  in  case  of  the  death  of  the  plaintiflF.*  And  in  case 
of  the  death  of  one  of  several  joint  obligors  in  a  contract,  although 
the  plaintiff  need  not  do  so,  he  may  join  as  defendants  the  sur- 
vivor and  representative  of  the  deceased,  though  no  judgment 
can  be  rendered  against  the  latter,  but  only  an  adjudication  set- 
tling the  liability.' 

§  1 9.  Persona  severally  and  vm/medvately  liable  raay  he  joined 
in  certain  cases.  Persons  severally  and  immediately  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to  bills 
of  exchange  and  promissory  notes,  negotiable  by  the  law  mer- 
chant, may  all  or  any  of  them  be  joined  as  defendants  in  the 
«ame  action  at  the  option  of  the  plaintiff.^  But  there  cannot  be 
more  than  one  suit  prosecuted  at  the  same  time  upon  any  such 
note  or  bill.  This  is  an  innovation  upon  the  former  rules.  But 
the  same  right  to  sue  all  the  parties  in  such  case  prevailed  before 
the  adoption  of  the  code.* 

§  20.  When  married  woman  su-ed^  husband  to  be  joined  etx- 
cept  in  certain  cases.  Where  a  married  woman  is  made  defend- 
ant, her  husband  should  bo  joined  excepting  in  suits  concerning 
her  separate  property,  where  she  may  be  sued,  as  well  as  sue, 
alone;  but  if  in  such  case,  the  husband  be  joined,  the  wife  may 
defend  in  her  own  right. 

§  21.  Suit  on  claim  by  assignee  without  indorsement.  When 
any  action  is  brought  by  the  assignee  of  any  claim  arising  out  of 

>  Elassman  v,  Gopeland,  18  Ind.  806.        « 1  R.  S.  (1876)  687,  §  16. 
« 2  R.  S.  (1876)  42,  §  21.  »R.  S.  (1843)  693,  §  157. 

s  Marahall  v,  Pyeatt,  13  Ind.  255. 
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contract,  and  not  assigned  by  indorsement  in  writing,  the  as- 
signor mast  be  made  a  defendant  to  answer  as  to  the  assignment, 
or  his  interest  in  the  subject  of  the  action/  This  is  but  the  re- 
cognition of  a  familiar  principle  of  equity  jurisprudence  which 
may  be  stated  thus:  Although  under  the  former  practice,  an  ac- 
tion at  law  would  not  lie  in  the  name  of  the  assignee,  upon  a 
promissory  note  or  bill  of  exchange  not  transferred  by  indorse- 
ment, nor  upon  an  open  account,  or  other  chose  in  action,  how- 
ever transferred,  yet  if  the  transfer  was  in  good  faith  and  for  value, 
the  title  of  the  assignee  was  valid  in  equity,  and  if  in  the  case 
of  a  note  or  bill,  the  assignor  refused  to  permit  him  to  prosecute 
the  action  in  his  name,  for  the  benefit  of  the  assignee,  he  could 
bring  his  bill  in  equity  against  the  assignor  and  compel  him  to 
permit  such  an  action;  or  whether  the  claim  be  a  note,  or  bill,  or 
account,  or  other  chose  in  action,  the  assignee  could  bring  his 
suit  in  equity  directly  against  the  debtor.  But  in  all  such  cases, 
he  must  make  the  assignor  a  defendant,  to  answer  concerning 
his  interest  in  the  claim.^ 

§  22.  In  actions  concerning  real  estate^  who  to  he  made  de- 
fendanta.  In  actions  to  recover  possession  of  real  estate,  or  to 
quiet  title  thereto;  to  procure  partition  thereof,  or  to  foreclose 
a  mortgage  or  enforce  a  lien  thereon,  every  person  who  either 
has  or  claims  any  right  or  title  thereto,  or  lien  thereon,  should 
be  made  a  party,  so  that  he  may  either  set  up  his  title  or  claim 
or  be  barred.  Thus,  in  an  action  for  possession,  the  party  in 
possession,  whatever  his  claim,  together  with  all  persons  claiming 
title  or  right  of  entry  or  action  out  of  possession,  should  be  made 
defendants.  And  so  in  the  other  cases  enumerated,  a  like  rule 
prevails.  And  the  penalty  for  failure  to  make  all  parties  inter- 
ested defendants  is,  that  a  party  having  a  right  or  title  is  not  in 
general  bound  by  the  judgment  in  a  suit  to  which  he  is  not  a 
party.  It  is  true  that  in  an  action  against  the  tenant  in  posses- 
sion, the  landlord  is  bound,  yet  to  save  any  question  as  to  the 
relation  of  landlord  and  tenant,  it  is  the  better  way  to  join  the 
tenant  and  the  alleged  landlord  or  claimant  of  the  fee,  as  defend- 
ants. Under  the  code,  an  action  lies  in  favor  of  a  remainder  man, 
or  reversioner,  against  any  person  who  denies  or  defames  his 

'  2  B.  S.  0876)  35,  §  6.  •  Story's  Eq.  PI.  87,  §  72. 


36  PLEADINGS.  [Part  I,  Ch.  IV. 

title,  to  quiet  his  title  pending  the  particular  estate.  In  this 
class  of  cases,  of  course,  the  tenant  in  possession  of  the  particular 
estate  would  not  be  made  a  defendant  unless  he  was  the  party 
denying  the  expectant  title,  for  unless  he  did  set  up  title  to  the 
land  or  deiiy  the  estate  of  the  plaintiflF  in  expectancy,  he  would 
not  be  a  proper  party  defendant. 

§23.  General  statutory  provisions  as  to  parties.  The  gen- 
eral inquiry,  who  are  to  he  plaintiffs  and  who  are  to  he  defend- 
ants^ having  been  substantially  answered,  it  is  proper  to  allude 
to  one  or  two  general  provisions  of  the  code  on  the  subject:  1. 
It  is  provided  that  the  court  may  decide  any  controversy  between 
the  parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights;  but  when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be  joined 
as  proper  parties.  And  when,  in  an  action  for  the  possession  of 
personal  or  real  property,  a  person  not  being  a  party  to  the 
action,  but  having  an  interest  in  the  subject  matter  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may  order 
him  to  be  made  a  party  by  the  proper  amendment.^  The  first 
proposition  in  this  section  of  the  code,  though  a  little  obscure, 
is  a  mere  announcement  of  the  well  established  rule  of  the  chan- 
cery practice,  under  which  all  persons  having  an  interest  in  the 
controversy  must  be  complainants  or  defendants,*  and  applies  to 
cases  formerly  cognizable  in  courts  of  equity,  and  simply  means 
that  the  court  will,  when  the  proper  parties  to  such  an  action  are 
not  before  it,  let  them  be  introduced  as  parties  by  amendment. 
And  under  other  provisions  of  the  code,  as  will  appear  hereafter, 
in  actions  which  would  formerly  have  been  common  law  actions, 
where  a  defect  of  parties  is  pointed  out  in  the  progress  of  the 
case,  the  plaintiff  may  amend  and  introduce  new  parties  by  leave, 
of  court.  The  second  provision  of  the  section  is  an  innovation, 
but  provides  a  simple  and  easy  method,  when  it  is  practicable,  of 
settling  conflicting  claims  to  property  in  litigation,  without  mul- 

'2  R.  S.  (1876)  43,  §22;  Luark  v,  statutory  provision  recognizing  this  prin- 

Malone,  34  Ind.  444;  Scobey  r.  Finton,  dple  in  actions  against  heirs,  devisees 

39  id.  276.  and  distributees  for  the  debt  of  the  an- 

*  Story  *s  Eq.  PL  §  72  et.  seq. ;  see  also,  oestor. 
2  R.  S.  (1876)  556,  §  185,  for  a  special 
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tiplicity  of  suits,  by  admitting  new  parties,  when  practicable,  in 
the  discretion  of  the  court;  and  where  a  party,  having  a  joint 
interest  with  a  plaintiff  bringing  an  action,  refuses  to  join  with 
him  in  the  action,  he  may  be  made  defendant.^ 

§  24.  Substitution  of  parties  in  interpleader.  A  defendant 
against  whom  an  action  is  pending,  upon  a  contract  or  for  spe- 
cific real  or  personal  property,  at  any  time  before  answer,  upon 
affidavit  that  some  other  person,  not  a  party  to  the  suit,  is  claim- 
ing the  same,  without  collusion  with  him,  may,  upon  notice  to 
Buch  person  and  the  adverse  party,  apply  to  the  court  for  an  or- 
der substituting  such  person  in  his  place,  and  discharging  him 
from  liability,  and  upon  his  depositing  in  court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  court  may  direct,  the  court  may  in  its  discretion  make 
the  order.*  This  system  provides  a  simple  and  easy  method  of 
doing  what  required  under  the  old  system  a  separate  suit  in 
equity,  known  as  a  bill  of  interpleader.*  When  the  order  is  en- 
tered, the  original  defendant  is  discharged,  the  interpleading  de- 
fendant is  introduced,  the  subject  matter  is  in  the  custody  of  the 
court,  and  the  issues  are  joined  and  the  litigation  continues 
between  the  parties,  till  their  rights  are  determined*  The  pro- 
vision in  this  section  only  applies  to  cases  where  suit  has  been 
brought  Before  suit,  the  debtor  or  holder  of  property,  in  cases 
where  the  debt  or  property  held  is  the  subject  of  conflicting 
claims,  still  has  his  right  to  bring  his  action  in  the  nature  of  a 
bill  of  interpleader.  And  though  in  actions  for  the  possession  of 
real  property  the  tenant  is  the  proper  party,  if  there  be  one  in 
possession,^  still  the  real  owner  may  be  substituted,  on  notice  and 
motion.' 

§  25.  General  suggestions,  JovrU  debtors  or  creditors  all  to 
sue  or  be  sv>ed,  A  few  points  not  very  explicitly  specified  in  the 
code  may  require  further  elucidation  here.  It  is  quite  clear,  up- 
on principle,  that  where  joint  creditors  or  debtors  sue  or  are  sued, 
they  ought  all  to  join  or  be  joined  as  plaintiffs,  or  defendants, 
because,  in  the  one  case,  no  one  of  the  joint  creditors  should  be 

'2  R.  S.  a876)  40,  §  19.  Darnell's  Oh.  Pr.  and  PI.  1753,  ch.  82. 

*2  R.  S.  (1876)  43,  §  23.  *2  R.  S.  (1876)  250,  §  592. 

•Stwy'8  Eq.  PL  348-50,  §§  291-2;  8       »Id.  251,  §  593. 
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allowed  to  collect  that  which  belongs  to  him  and  others,  and,  on 
the  other  hand,  the  creditor  should  not  be  allowed  to  compel  one 
of  several  joint  debtors  to  pay  the  whole  of  that  which  should  be 
shared  by  others. 

§  26.  Injury  to  rvghU  of  several  by  one  joint  act.  In  fur- 
ther illustration  of  some  of  the  rules  already  mentioned,  it  may 
be  stated  that,  when  several  rights  of  two  or  more  persons  are 
violated,  even  by  a  single  act  of  a  third  person,  they  cannot  be 
joined  in  an  action,  because  there  is  no  joint  cause  of  action. 

§  27.  Joint  vrrongdoera  may  he  sued  jointly  or  severally. 
Where,  however,  there  is  a  wrong  committed  by  the  joint  action 
of  two  or  more  persons,  the  wrongdoers  may  all  be  joined  in  one 
action,  or  the  injured  party  may  sue  any  one  or  more  separately, 
but  a  recovery  and  satisfaction  of  a  judgment  against  any  one 
will  be  a  bar  to  any  further  action  against  any  other  for  the  same 
joint  act* 

§  28.  Joint  action  for  act  of  servants  of  several.  And  so, 
where  the  injury  results  from  the  joint  act  of  the  servants  of  sev- 
eral persons,  although  there  may  be  no  concurrence  on  the  part 
of  the  masters,  the  result  is  the  same;  for  within  the  scope  of  his 
authority,  the  act  of  the  servant  is  the  act  of  his  master;  and,  by 
logical  sequence,  the  joint  act  of  several  servants  is  the  joint  act 
of  all  the  masters.  So  in  case  of  collision  of  railroad  trains  or 
carriages,  where  there  is  negligence  in  conducting  or  driving 
both  trains  or  carriages,  as  tJie  case  may  be,  the  party  injured 
may  sue  one  or  both  companies  or  owners,  for  the  injury  caused 
by  such  joint  negligence,  as  the  action  will  lie  either  against  both 
jointly  or  either  separately.' 

§  29.  Joint  action  will  not  lie  for  inju/ry  hy  several  dumb 
anim>als.  fiut  if  the  dumb  animals  of  two  or  more  persons, 
without  any  concurrence  of  the  owners,  shall  produce  a  joint 
injury,  in  cases  where  the  owner  is  held  liable,  still  there  is  no 
joint  right  of  action  against  them;  for,  though  all  joint  tort- 

'  A  final  judgement  and  execution,  or  Porter,  169;  20  Ala.  820;   Fleming  r. 

an  order  for  an  execution  against  one  McDonald,  50  Ind.  278,  and  coses  cited 

of  several  joint  tortfeasors,  is  a  dis-  on  p.  280. 

chaige  of  all.     Allen  f>.  Wheatley,  3  *  Wharton  on  Negligence,  §  895;  20 

Blkf.  882;  Fiiasgerald  v.  Smith,  1  Ind.  N.  Y.  292;  Bamett  v.  dd.  At.  B.  R.  45 

810;  Snodgray  v.  Hunt,  15  Ind.  274;  9  id.  628. 
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feasors  may  be  sued  jointly  or  severally,  yet  they  cannot  become 
snch  without  the  concurrence  of  their  wills.  And  so  where  A 
and  B  had  each  a  vicious  dog,  which  was  permitted,  contrary  to 
law,  to  run  at  large,  and  they  jointly  attacked  and  worried  the 
sheep  of  G,  who  thereby  had  a  right  of  action,  it  was  held  that 
he  oould  not  join  A  and  fi  in  an  action,  because  the  ownership 
of  the  dogs  being  several^  there  was  no  joint  cause  of  action.^ 
In  like  manner,  a  joint  action  cannot  be  sustained  against  the 
separate  owners  of  cattle,  which  together  break  into  the  inclosure 
of  the  plaintiff  and  destroy  his  crops;  though  a  different  doc- 
trine has  been  intimated.' 

§  30.  Actions  for  possession  or /or  i/njtm/  to  lands  o^  chattels^ 
who  jparties.  In  actions  for  the  possession  of  land,  tenants  in 
common  should  sue  separately,  but  where  the  action  is  for  tres- 
pass or  other  injury  to  the  land,  they  should  join,  and  so  in  all 
actions  for  the  possession  of,  or  for  injury  to  personal  chattels, 
the  joint  owners  should  join  as  plaintiffs. 

§81.  Slander  J  libel  and  malieious  prosecution.  Two  or 
more  persons  cannot  be  joined  in  an  action  for  speaking  slander- 
ous words,  for  such  can  never  be  joint;  but  two  or  more  may  be 
joined  as  defendants,  in  an  action  for  a  libel,  for  the  act  may  be 
joint;  as  where  A  writes  a  libel  which  is  published  by  B,  they 
may  both  be  joined,  and  if  the  same  be  published  in  a  newspaper, 
the  writer  and  all  the  owners  of  the  paper  may  be  joined;  and 
so  in  an  action  for  malicious  prosecution,  all  or  any  number  of 
the  parties  guilty  may  be  joined/ 

1  Denny  v,  GonoU,  9  Ind.  72;  Rnflsell  common  law  actions,  see  the  first  chap- 

t.  Tomlinson,  2  Conn.  206;  Steenburgh  ter  of  Mr.  Ghitty's  work  on  Pleading,  1 

r.  l^bias,  17  Wend.  562;  Sheannaji  &  Chitty  on  Fl.  1.    The  sulgect  of  parties 

Bedfield  on  Negligence,  64.  in  equity  is  simple  and  is  treated  in  the 

*  Brady  r.  Ball,  14  Ind.  317.     The  works  on  Chancery  Practice.    After  the 

point  was  not  inTolved,  the  only  ques-  student  has  become  fa,mi]Tar  with  these 

tion  being  whether  the  owner  tnust  be  treatises,  the  foregoing  sections  will  en* 

joined,  and  the  ooort  decided  in  the  neg-  able  him  to  see  the  application  of  th  j 

aizTe;  all  more  than  that  is  but  obUer,  principles  of  these  systems  as  far  as  may 

'  For  a  very  dear  and  discriminating  be  necessary  to  code  pleading. 
treatbe  on  tiie  subjecfc  of  paitieB  to 
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OF  THE  JOINDER  OF  CAUSES  IN  ONE   COMPLAINT  IN  A  CIVIL 

ACTION. 

§  32.  Oeneral  rule.  It  is  generally  true,  that  where  there  are 
several  causes  of  action  of  the  same  nature,  between  the  same 
parties,  all  accruing  to  the  plaintiff  in  the  same  right,  and  against 
the  defendant  in  the  same  character  or  capacity,  they  may  all  be 
joined  in  several  paragraphs  of  the  same  complaint  (at  the  com- 
mon law,  in  several  counts  in  the  same  declaration). 

§  38.  Changes  hy  ths  code;  causes  which  may  he  united- 
en/U9nerated,  The  provisions  of  the  code  are  substantially  the 
same  as  the  rules  obtaining  before  its  adoption,  with  a  few  varia- 
tions and  additions;  they  are  essentially  as  follows:  The  plaintiff 
may  unite  several  causes  of  action  in  the  same  complaint, 
where  they  are  included  in  either  one  of  the  following  classes: 
1.  Mooey  demands  on  contract.  2.  Injuries  to  property.  3.  In- 
juries to  character.  4.  Claims  for  the  possession  of  personal 
property,  with  damages  for  the  injury  or.  detention  thereof. 
5.  Claims  for  the  possession  of  real  property,  with  damages  for 
the  detention  thereof;  to  make  partition  of  and  to  determine 
and  quiet  the  title  to  real  estate.  6.  Claims  to  enforce  specific 
performance  of  contracts,  and  to  avoid  contracts  for  fraud  or 
mistakes.  7.  Claims  to  foreclose  mortgages,  to  subject  to  sale 
real  property  upon  demands  against  decedents' estates,  when  such 
property  has  passed  into  the  possession  of  heirs  or  devisees  (who 
claim  the  same  adversely),  or  their  assigns;  to  marshal  assets,  and 
to  substitute  one  person  to  the  rights  of  another;  and  all  other 
causes  of  action  arising  out  of  contract  or  duty,  and  not  falling 
within  either  of  the  foregoing  classes;  but  Causes  of  action  so 
joined  must  all  affect  all  the  parties  to  the  action  and  not  re- 
quire different  places  of  trial.*  The  action  upon  a  money  de- 
mand on  contract,  in  the  statute,  means  any  action  arising  out  of 
contract  where  the  relief  demanded  is  a  recovery  of  money.' 

§  34.  Joinder  of  causes — an  innovation.  When  the  cause  of 
action  arises  out  of  contract,  the  plaintiff  may  join  such  other 
matters  in  his  complaint  as  may  be  necessary  for  a  complete 
remedy  and  a  speedy  satisfaction  of  his  judgment,  although  such 

'  2  R.  S.  (1876)  69,  §  70.  « Id.  313,  §  797. 
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other  matters  fall  within  some  one  or  more  of  the  classes  already 
enumerated.^ 

§  35,  The  last  section  omomaloue  —  the  construction  of  its 
provisums.  The  last  provision  is  in  every  way  anomalous;  what 
ifl  really  intended,  it  is  difficult  to  determine,  but  under  it,  the 
supreme  court  has  held  it  competent  where  A,  being  indebted 
to  B,  conveys  his  lands  to  0,  to  defraud  B,  for  the  latter  to  bring 
his  action  against  A  to  recover  the  debt,  and  in  the  same  com- 
plaint to  join  C  as  defendant,  charge  the  fraudulent  conveyance, 
and,  if  a  proper  caae  is  made  out,  to  take  judgment  against  A 
for  his  debt,  and  a  decree  setting  aside  the  conveyance  and  sub- 
jecting the  lands  fraudulently  conveyed  to  the  payment  of  the 
judgment  in  the  same  action.'  This  is,  however,  extending  the 
construction  of  the  provision  a  great  way,  for  it  not  only  sanc- 
tions the  joining  of  an  action  for  the  recovery  of  money  with 
one  in  the  nature  of  a  bill  to  set  aside  a  fraudulent  conveyance, 
and  permits  the  joinder  of  Kjitdgment  for  the  recovery  of  money 
with  a  decree  subjecting  property  to  its  payment,  but  it  violates 
both  the  rule  of  the  common  law  and  that  laid  down  by  the  code, 
that  the  causes  joined  must  affect  all  the  parties  to  the  action. 
And  although  this  construction  is  sustained  by  the  supreme 
court,  it  rarely  obtains  in  practice,  and  would  perhaps  produce 
more  inconvenience  than  benefit,  if  generally  applied. 

§  36.  Consequence  of  a  misjoinder.  The  rules  laid  down  in 
the  code  in  reference  to  the  joinder  of  causes  are  concise  and 
comprehensive,  and  need  little  explanation  or  illustration.  The 
consequences  of  a  misjoinder  of  causes  of  action  will  be  noted 
hereafter,  but  it  may  be  proper  to  state  at  this  point,  that  while 
a  misjoinder  of  causes,  that  is,  the  uniting  of  several  causes  of 
action  in  the  several  paragraphs  of  the  complaint  which  cannot 
properly  be  joined,  is  a  radical  fault,  yet  there  is  another  fault  in 
pleading,  seemingly  similar  to  it,  with  which  it  must  not  be  con- 
founded, namely,  the  fault  known  as  duplicity. 

§  37.  Duplicity.  Duplicity  in  a  complaint,  as  the  term  im- 
plies, consists  in  joining  in  one  paragraph  several  grounds  of  action 
of  the  same  or  different  natures,  for  the  enforcement  of  the  same 

>  Id.  70,  §  72;  Wood  v.  Oatram,  29       *LoTe  v.  Micfaals,  11  Ind.  227. 
[ndlT?. 
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right    This  is  bat  a  faalt  in  form,  and,  nnder  the  code,  can  only 
be  taken  advantage  of  by  motion.' 

§88.  Where  suita  wfineceasarily  muUipliedj  they  will  he  con- 
solidated cmd  costs  taxed  against  plaintiff.  Where  the  plaint- 
iff brings  several  saits  in  the  same  conrt,  where  one  would  have 
8n£Sced,  as  where  all  the  causes  of  action  are  by  and  against  the 
same  parties,  and  where  they  could  have  been  properly  joined, 
all  having  matured  when  the  first  action  was  brought,  the  court 
will  consolidate  them,  and  will  charge  the  plaintiff  with  the  ex- 
cess of  costs  made  by  the  several  suits,  where  the  same  are  im- 
properly multiplied."  And  even  where  they  are  not  consoli- 
dated, the  costs  of  the  additional  suit  unnecessarily  brought  will 
be  taxed  to  the  plaintiff. 

1  Booher  v.  Goldsborough,  44  Ind.  449;  Hendiy  r.  Hendiy,  82  id.  349. 
s  1  Tidd^B  Prac  614. 
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CHAPTER  V. 

OF  THE  PLEADINGS  OF  THE  DEFENDANT. 

§1.    First  steps  in  pleading,  demmier  or  answer. 

2.  A  demnner  defined. 

3.  'Difference  between  demurrers  under  the  code  and  at  the  common  law. 

4.  Changes  by  the  code. 

5.  Grounds  of  demurrer  to  the  complaint. 

6.  Demurrer  for  miegoinder  sustained,  and  action  docketed. 

7.  OlQedions  apparent  on  the  complaint  may  be  raised  by  demurrer. 

8.  Demurrer  sustained,  complaint  may  be  amended. 

9.  Faults  formerly  made  grounds  of  special  demurrer  now  reached  by  motion. 

10.  The  office  of  the  answer  compared  with  similar  pleadings  under  the  former 

system. 

1 1.  Answer  as  prescribed  by  the  code. 

12.  Of  set-off. 

18.    Distinction  between  dilatory  and  peremptory  pleas — how  far  abolished  by 
the  code. 

14.  Dilatory  answers  and  answers  in  abatement  enumei:ated. 

15.  Answers  in  abatement  of  the  writ  will  not  he. 

16.  An  answer  in  abatement  for  that  which  appears  on  the  face  of  the  com- 

plaint will  not  lie. 

17.  Answer  setting  up  notgoinder  and  mi^'oinder. 

18.  Nozgoinder  and  miiq'oinder  continued. 

19.  How  far  noigoinder  or  miqoinder  may  be  oligected  to  under  the  general 

denial. 

20.  Answer  of  another  action  pending. 

21.  English  rule  on  the  sulgect  disregarded. 

22.  Rule  in  suits  in  state  and  federal  courts  having  concuxzent  jurisdiction  oyer 

the  same  territory. 

23.  Federal  and  state  courts  continued. 

24.  Where  action  brought  before  cause  of  action  occurs. 

25.  Form  of  answer  in  abatement. 

26.  Answer  of  former  action  must  be  verified. 

27.  Consequence  of  the  successful  interposition  of  an  answer  in  abatement  in 


28.  How  judgment  is  rendered  in  the  determination  of  a  dilatory  answer  or  one 

in  abatement. 

29.  The  distinction  between  answers  in  abatement  and  those  in  bar  still  main- 

tained. 
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§  30.  Some  of  ilie  oommon  law  learning  is  still  retained  on  this  subject. 

81.  The  issue  of  ^t. 

32.  Modes  of  pleading  by  the  defendant. 

83.  Issues  all  special  under  the  code,  though  pleading  may  be  general. 

34.  The  general  denial  not  the  general  issue. 

35.  The  general  denial  has  none  of  the  latitude  6f  construction  of  the  general 

iasue. 

36.  Denial  of  the  execution  of  assignment  of  a  writing  sued  on,  necessary  to  put 

the  plaintiff  upon  the  proof  of  execution. 

37.  What  may  be  proved  under  the  general  answer  of  non  est  factum, 

38.  Special  non  est  factum, 

39.  Of  special  answers. 

40.  Special  answer  what,  is  one  which  confesses  and  avoids. 

41.  Matters  not  denied  in  the  answer,  admitted. 

42.  Special  answer,  a  concise  statement  of  the  iada  constituting  the  defense. 

43.  Special  answer  further  discussed  and  defined. 

44.  Set-off  and  counterclaim. 

45.  Cross  complaintB. 

46.  Certainty  in  an  answer. 

47.  Statutory  special  defense. 

48.  Rules  of  pleading  applicable  to  answer  at  common  law. 

49.  Answer  must  contain  issuable  matter. 

50.  Answer  must  meet  and  controvert  the  gravamen  of  ilie  whole  action. 

51.  If  two  defendantB  join  in  an  answer,  it  must  be  good  as  to  both  or  it  will 

be  bad. 

52.  Answer  may  be  to  only  part  of  the  complaint,  but  must  be  in  terms  limited 

or  it  will  be  bad. 

53.  Whore  answer  purports  to  be  to  th%  whole  complaint,  and  answers  but 

part,  if  it  leave  any  part  unanswered,  it  is  bad. 

54.  Allegations  by  way  of  inducement  or  in  aggravation  cannot  be  answered. 

55.  All  the  facts  must  be  stated  except  where  dispensed  with  by  the  code :    In- 

stance, general  averments  of  conditions  precedent 

56.  Answer  should  contain  names  of  parties  and  term  of  court,  but  no  formal 

commencement  or  conclusion  is  necessary. 

OF  ANSWER  PUIS  DARBECN  CONTIinTAKOB. 

57.  Introductory. 

58.  Form  and  substance  of  this  answer  same  as  original  aoswer, 

59.  Cases  where  demurrer  lies  in  general. 

60.  Demurrer  to  tiie  answer. 

§  1.  First  steps  in  pleading,  demurrer  or  answer.  The 
plaintiff  having  filed  his  complaint,  and  brought  the  defendant 
into  court  by  the  usual  means  (which  will  be  more  appropriately 
discussed  under  the  head  of  practice),  the  defendant,  having  ap- 
peared to  the  action,  may  demur  or  answer.     If  the  complaint, 
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in  any  of  the  legal  requisiteB,  is  insufficient,  he  may  demur.  The 
demnrrer,  thongh  not  a  plea  nor  an  answer,  is  one  of  the  steps  in 
the  pleadings  in  an  action,  and  is,  therefore,  a  pleading  in  the 
general  sense.^ 

§  2.  A  demurrer  defined.  To  demur  is  to  rest  or  stay  fur- 
ther action;  and  in  pleading,  the  legal  effect  of  the  demurrer  is 
to  admit  the  truth  of  all  the  facts  well  pleaded^  for  the  time 
being,  and  to  ask  the  judgment  of  the  court  upon  the  legal  suffi- 
ciency of  the  pleading  demurred  to.* 

§  3.  Difference  "between  demurrers  under  the  code  and  at  the 
common  law.  Under  the  rules  of  the  common  law,  as  modified 
by  the  English  statutes,  demurrers  were  divided  into  general  and 
special.  The  former  being  the  mode  of  excepting  to  a  pleading 
which  is  insufficient  in  mbatance^  and  the  latter  to  that  which  is 
merely  informal^  though  being  substantially  good.  The  general 
demurrer  does  not  specially  assign  any  cause  of  demurrer,  but 
simply  asserts  in  general  terms  the  legal  insufficiency  of  the 
pleading  to  which  it  applies,  while  the  special  demurrer  must 
point  out  and  specify  the  particular  ground  or  grounds  of  ob- 
jection.' 

§  4.  Changes  hy  the  code.  Under  the  former  system  of  plead- 
ing, if  objection  was  taken  to  .more  than  one  count  of  the  decla- 
ration, or  more  than  one  plea,  a  separate  demurrer  was  filed  to 
each.  But  under  the  code,  the  mode  of  taking  advantage  of  a 
pleading  by  demurrer  is  so  totally  different  from  the  former  sys- 
tem as  to  render  a  very  careful  examination  of  the  code  system 
necessary,  and  to  render  many  of  the  rules  of  the  common  law 
obsolete  in  practice.  In  the  particulars  just  mentioned,  the  dif- 
ferences in  the  two  systems  are  most  marked:  1.  There  can  be 
no  objection  taken  by  demnrrer  for  defect  of  form.  2.  "While 
the  code  demurrer  is  general  in  effect,  only  obtaining  as  a  means 
of  testing  the  legal  sufficiency  of  the  pleading,  still  it  always 
specifies  the  grounds  of  demurrer  relied  on.  8.  There  is  but  one 
demurrer  to  a  single  pleading,  however  many  paragraphs  it  may 
contain.    4.  It  contains  the  numerical  specifications  of  the  cause 

'Gould  <m  PI.  §  43,  ch.  2.  *1  Chitiy  on  PI.  694,  695  (16  Am. 

*  Stephen  an  PI.  44;  1  Chitiy  <m  PL    ed.);  Stephen  on  PL  140, 141. 
698  (16  Am.  ed.). 
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of  demurrer.  5.  The  demurrer  for  causes  which  go  in  abate- 
ment is  combined,  if  necessary,  with  those  that  go  in  bar.^ 

§  5.  Grounds  of  demurrer  to  the  complaint  It  is  proposed 
now  to  consider  the  provisions  of  the  code  in  reference  to  the 
demurrer  to  the  complaint  in  a  civil  action.  The  defendant  may 
demur  to  the  complaint  when  it  appears  on  the  face  thereof:  1. 
That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant 
or  the  subject  matter  of  the  action ;  or,  2.  That  the  plaintiff  has 
no  legal  capacity  to  sue;  or,  8.  That  there  is  another  action 
pending  between  the  same  parties  for  the  same  cause;  or,  4.  That 
there  is  a  defect  of  parties  plaintiff  or  defendant;  or,  5.  That  the 
complaint  does  not  state  sufiScient  facts  to  constitute  a  cause  of 
action ;  or,  6.  That  several  causes  of  action  have  been  improperly 
united.'  As  at  common  law,  each  paragraph  stands  as  an  inde- 
pendent cause  of  action,  and  if  it  be  insufficient  in  substance,  the 
defendant  may  demur  to  such  paragraph  separately;  and  only 
where  there  is  no  good  paragraph  in  the  complaint  will  the  de- 
murrer, ybr  the  want  of  suj^oient/actSj  be  sustained  to  the  whole 
complaint. 

§  6.  Dem^urrerfor  miajovnder  sustained^  new  action  docketed. 
Where  a  demurrer  is  sustained  for  a  rmsjoinder  of  causes^  the 
court  directs  the  docketing  of  as  many  causes  as  there  are  im- 
properly joined  causes  in  the  complaint,  and  the  plaintiff  is  re- 
quired to  file  the  proper  complaints,  and  the  defendant  is  required 
to  appear  and  plead  or  suffer  default.  And  no  error  can  be 
assigned  in  the  supreme  court,  upon  the  ruling  of  the  court  be- 
low upon  demurrer  for  misjoinder  of  causes.*  It  has  been  held, 
under  the  fourth  cause  of  demurrer,  that  defect  means  deficiency^ 
and  not  redundancy.*  While  this  is,  perhaps,  literally  correct, 
it  is  to  be  regretted  that  by  this  literal  ruling,  an  objection  for 
misjoinder  of  parties  cannot  be  taken  advantage  of  by  demurrer 
under  this  head.''  But  it  is  held  that  a  misjoinder  of  parties 
plaintiff'  may  be  taken  advantage  of  by  demurrer  assigning  the 
fifth  cause,  that  the  complaint  does  not  state  sufficient  facts.^ 

>  2  R.  S.  (1876)  58,  §  50.  •  Berkshire  t>.  Schulz,  25  Ind.  523; 

*  R.  S.  (1876)  57-8,  §  50.  Davenport  v.  McOole,  28  id.  495;  Gooi- 
»  R.  S.  (1876)  59,  §  52.  night  v,  (3ore,  30  id,  418;  DeBolt  r.  Car- 
^  Bennett  v,  Preston,  17  Ind.  291  ter,  31  id.  855;   Lipperd  v.  Edwards, 

*  HiU  V.  Marsh,  46  Ind.  220.  39  id.  166;   Neal  v.  State,  49  id.  51. 
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§  7.  Objections  not  apparent  on  the  complaint  may  he  raised 
hy  answer.  If  any  of  the  causes  of  demurrer  enumerated  exist, 
bat  do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer.  If  no  such  objection  is  taken,  either  by 
demurrer  or  answer,  the  defendant  is  deemed  to  have  waived  the 
same,  except  only  the  objection  that  the  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action.^ 

§  8.  Demurrer  sustained^  complaint  may  he  amended.  If  a 
demurrer  is  sustained  to  the  complaint,  the  plaintiff  may  amend, 
as,  of  course,  upon  the  payment  of  costs  occasioned  thereby.' 

§  9.  Faults  formerly  made  ground  of  special  demurrer  now 
reached  hy  m/>tion.  It  is  to  be  observed  that  the  special  demurrer 
is  unknown  under  the  code,  but  as  the  faults  in  pleading  which  it 
is  designed  to  reach  still  exist  to  a  very  great  extent,  the  office  of 
a  special  demurrer  is  fulfilled  by  motion;  so  that  such  defects  as 
duplicity,  argum^entative  pleading,  a  special  answer  amounting 
to  the  general  denial,  and  such  like  faults  of  form  are  still  the 
Bubjects  of  objection,  and  may  be  reached  by  motion,  which,  as 
such  motions  should  be  reduced  to  writing,  is  only  another  name 
for  special  demurrer,  as  will  appear  more  fully  hereafter.*  If  a 
demurrer  be  sustained  to  the  complaint,  or  to  any  paragraph  of  it, 
the  plaintiff  may  amend,  as  oi  course;  but  if  he  decline  to  amend, 
judgment  will  go  against  him  upon  the  demurrer.  If  the  demur- 
rer be  overruled,  the  defendant  may  reserve  his  exception  and 
answer  over;  but,  unlike  the  rule  at  the  common  law,  he  does  not 
thereby  waive  his  objection,  taken  on  demurrer,  but  retains  the 
advantage  of  the  sama^  But  if,  upon  the  overruling  of  the 
defendant's  demurrer  to  the  complaint,  he  decline  to  answer  over, 
then  final  judgment  is  rendered  against  him.*  The  subject  of 
judgm,ents  upon  demurrer  will  be  considered  in  a  future  chapter." 

Mann    v.  Manh,  85   Barb.  68.     See  the  act  of  1855,  p.  60,  the  latter  amend- 

aJao  the  diflcassion  of  this  subject  by  Mr.  ment  was  inoperatiye;  33  Ind.  465;  46 

Pomeroy,  in  his  Remedies  and  Remedial  id.  103;  Ressner  v,  Hurle,  50  id.  424. 
Rights,  §  213,  p.  252,  note  (1).  •  2  R.  S.  (1876)  59,  §  53. 

»2  R.  S.  a876)  59,  §  54.    An  at-       »2  R.  S.  (1876)  72,  §  77. 
tempt  was  made  to  amend  this  section       ^Id.  189,  §  882. 
by  the  act  of  1875,  p.  111.    Bat  as  sec.       •  Id. 
54 of  ilie  act  of  1852  was  amended  by       ^Post,  Part  II,  ch.  X,  §§  8,  9, 10. 
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THE  ANSWER  IN  A  CIVIL  ACTION  — ITS  REQUISITES. 

§  10.  The  office  of  the  answer  compared  with  similar  plead- 
ings under  the  former  system.  The  defendant  having  determined 
that  the  complaint  is  sufficient,  or  having  unsuccessfully  demurred, 
the  next  step  is  to  answer.  The  answer  in  the  code  practice  serves 
the  purpose  of  the  plea  in  the  common  law  practice,  as  well  as 
the  plea  and  the  answer  in  the  chancery  practice,  so  far  as  the 
latter  pleading  served  as  a  pleading,  but  not  serving  any  purpose 
as  evidence  in  the  case;  for,  excepting  only  in  cases  where  the 
execution  of  a  written  instrument  is  denied,  not  only  are  plead- 
ings sworn  to,  not  evidence,  but  they  require  no  greater  proof  to 
controvert  them  than  would  be  required  without  such  verification.* 
The  code  has  greatly  changed  the  rules  of  the  common  law  in 
reference  to  the  pleadings  of  the  defendant;  indeed,  there  is  no 
part  of  the  pleadings  or  practice  in  which  the  technical  mysteries 
of  the  common  law  special  pleadings  have  been  so  much  trenched 
upon  as  in  the  framing  of  the  pleadings  by  which  the  defendant, 
in  an  action  under  the  code,  sets  up  his  defense.  It  were  per- 
haps, therefore,  proper  to  give  the  substantial  provisions  of  the 
code  upon  this  subject,  and  then  to  point  out  some  of  the  changes 
aflfected  thereby,  and  to  note  some, of  the  requisites  of  pleas  still 
necessary  in  an  answer. 

'  §  11.  Answer  as  prescribed  hy  the  code.  The  answer  must 
contain:  1.  A  denial  of  each  allegation  of  the  complaint  contro- 
verted by  the  defendant;  or,  which  is  the  more  usual  mode,  a  gen- 
eral denial  of  all  the  allegations  contained  in  the  complaint  or  the 
paragraph  to  which  the  answer  is  directed.*  2.  A  statement  of 
any  new  matter  constituting  a  defense,  counterclaim  or  set-ofiF; 
and  the  defendant  may  set  up,  in  several  paragraj)hs  (answering  to 
so  many  pleas  at  the  common  law),  as  many  grounds  of  defense, 
set-oflf  or  counterclaim,  either  legal  or  equitable,  as  he  may  claim 
to  have. 

§  12.     Of  set-off.    The  set-off  is  allowed  only  in  actions  for 

'  2  R.  S.  (1876)  71,  §  75.  the  absurdity  of  a  literal  construction, 

'The  language   of   this   subdivision  construed  the  same  to  justify  this  mode 

does  not  justify  the  idea  of  a  general  of  pleading;  see  opinion  in  Spalding  o. 

denial,  but  the  supreme  court,  to  avdd  Harvey,  7  Ind.  429. 
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money  demand  upon  contract,  and  must  consist  of  a  debt,  duty  or 
contract,  liquidated  or  not,  held  by  the  defendant  at  or  before  the 
oommenoement  of  tlie  suit,  and  matured  at  or  before  the  time  it 
is  offered  as  a  set-off.^ 

§  13.  Distinction  between  dilatory  and  peremptory  pleas,  how 
far  abolished  by  the  code.  The  distinction  between  dilatory  and 
peremptory  pleas,  so  far  as  their  legal  effect  is  concerned,  can 
hardly  be  abolished,  and  may  be  said  to  still  exist  in  this  respect; 
that  is  to  say,  where  a  dilatory  plea  (answer)  is  sustained,  the  judg- 
ment must  be  in  accordance  with  the  character  of  the  plea,  and 
must  only  operate  as  a  temporary  and  not  a  final  determination  of 
the  litigation.  But  so  far  as  the  mode  of  procedure  is  concerned 
the  distinction  is  wholly  abolished.  For  while  at  the  common 
law,  these  pleas  must  always  be  interposed  before  pleading  to  the 
merits,  and  must,  under  certain  regulations,  be  interposed  in  regu- 
lar succession  in  a  certain  order;  under  the  code,  the  defendant 
has  but  one  pleading,  the  answer/  and  in  that,  he  must  put  all  the 
defenses  upon  which  he  relies,  whether  these  defenses  go  to  the 
jurisdiction  of  the  court,  or  the  disability  of  the  parties,  or  whether 
they  consist  of  matter  in  abatement  or  matter  in  bar;  still  they 
may  all  be  joined  in  the  different  paragraphs  of  the  same  answer.' 
And  so  the  code  provides,  that  if  objections  of  this  character  do 
not  appear  upon  the  face  of  the  complaint,  they  may  be  raised  by 
the  answer. 

§  14.  Dilatory  answers  emnrnierated.  So  then  the  defendant 
may  show  by  answer,  when  the  same  does  not  appear  upon  the 
face  of  the  complaint,  1.  Thont  the  cov/rt  has  no  jurisdiction  of  the 
sfubjeat  matter;  though  this  can  rarely  occur,  as  the  objection  is 
usually  matter  of  law  arising  upon  the  face  of  the  complaint,  and 
is  taken  advantage  of  by  demurrer  or  by  motion  at  any  stage.* 
But  where  the  jurisdiction  of  the  subject  matter  depends  upon 
the  sittis  of  the  same,  it  often  can  only  be  shown  by  answer.  2. 
TJhot  the  comi  has  no  jtmsdietion  of  th^  person.  This  objection 
usually  arises  where  the  territorial  jurisdiction  of  the  court  is  cir- 
eamscribed,  and  where  the  defendant  claims  exemption  on  account 
ol  residence,  or  the  like.    8.  To  the  disability  of  the  plaintiff  thxU 

>2  B.  a  (1876)  €2,  §57.  827;  Bond  «.  Wagner,  id.  462. 

*Ihoiniwm  v.  Qreenwood,  28  Ind.       ' 2  B.  S.  (1876)56,  §50. 

Vol.  1—4 
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he  has  no  legal  capacity  to  sue;  as  if  he  be  an  infant  saing  with- 

oat  guardian  or. prochein  ami;  that  he  is  an  alien  enemy;  that  the 
plaintiff  is  a  married  woman,  in  a  case  where  she  is  not  permitted 
to  sue  alone,  or  the  like  objections  to  the  capacity  of  the  plaintiff 
to  sue.  These  are  what  are  termed,  at  the  common  law,  dilatory 
pleas  or  pleas  to  the  jurisdiction  of  the  court,  and  to  the  disability 
of  the  plaintiff,  and  they  still  exist  under  the  code,  and  may  be 
contained  in  the  one  answer,  and  additionally,  they  may  be  joined 
in  the  same  answer,  in  separate  paragraphs,  with  defenses  which 
are  in  abatement  of  the  action  or  in  bar.^  Hence  the  defendant 
may  set  up  in  his  answer  in  abatement,  4.  That  there  is  a  de- 
fect of  parties,  plaintiff  or  defendant,  and  he  may  set  up  either 
nonjoinder  or  misjoinder;  5.  That  there  is  another  action  pend- 
ing between  the  same  parties  for  the  same  cause.*  Misnomer^ 
misdescHptionj  the  death  of  the  parties^  and  the  like,  may  still  be 
regarded  as  the  subject  of  an  answer  in  abatement  under  the  code, 
but  in  practice,  the  rule  allowing  such  an  answer  in  such  cases 
is  of  but  little  importance;  for  whenever  any  of  these  facts  are 
brought  to  the  knowledge  of  the  court,  as  they  may  be  by  answer 
under  the  several  provisions  of  the  code,  which  will  be  noticed 
hereafter,  they  are  remedied  by  amendment,  or  the  substitution  of 
new  parties,  as  the  case  may  be.  While  it  is  well  settled,  that  the 
pendency  of  another  action  between  the  same  parties  for  the  same 
cause  may  be  plj^ed  in  abatement,  in  all  other  courts  of  the 
same  sovereignty^  it  is  equally  well  settled  that  the  pendency  of  an- 
other action  in  a  foreign  state  cannot  be  so  pleaded.^  A  question 
cot  well  settled  is,  whether  the  pendency  of  an  action  in  the  federal 
circuit  court  in  the  Indiana  district,  in  a  case  where  the  jurisdic- 
tion is  concurrent,  may  be  set  up  in  abatement.  The  better  opinion 
seems  to  be  that  though  for  some  purposes  the  federal  and  state 
governments  are  foreign  to  each  other,  yet,  so  far  as  this  question  is 
concerned^  the  reason  for  thus  regarding  them  does  not  obtain.^ 

^Thompson  r.  Greenwood,  28  Ind.  'DeArmond  v.  Bond,  12  Ind.  607; 

327;  Bond  v.  WagoAer,  id.  462:  Con-  1  Chitiy  on  PL  470,  note  and  authori- 

well  V,  Patterson,  id.  514.  ties  (16  Am.  ed.). 

'  Estep  V,  Larsh,  21  Ind.  190;  Patter-  *  See  the  opinion  of  Mr.  Justice  Me- 
son 9.  Meroer,  23  id.  16.    Both  so  over-  Lean  m  Earl  v,  Raymond,  4  McLean, 
ruled  as  to  allow  paragraphs  in  abate-  235;  see  also  1  Chitty  PI.  (i^  Am.  ed.) 
ment  and  in  bar  to  be  joined  together,  p.  470  (note  P). 
Thompson  r.  Greenwood,  supra. 
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§  15.  Answers  in  abatement  of  the  writ  will  not  Ue.  The  dis- 
tinctions in  the  common  law  treatises  on  pleadingj  between  pleas 
in  abatement  to  the  writ  and  to  the  count,  are  not  applicable  tinder 
the  code;  for  we  have  no  such  thing  in  a  civil  action  as  a  wnt^ 
strictly  speaking,  as  all  our  actions  are  commenced  by  complaint 
and  summons  in  the  order  jnst  stated;  and  as  there  is  no  writ 
diere  can  be  no  pleas  in  abatement  to  it.  The  mode  of  taking 
advantage  of  errors  in  the  summons  will  be  discussed  under  the 
appropriate  head  hereafter. 

§  16.  An  answer  m  abatement/or  that  which  appears  on  the 
face  of  the  complaint  vnll  not  lie.  Another  rule  of  the  common 
law,  diat  has  ceased  to  exist,  is,  that  a  plea  in  abatement  may  lie 
for  cause  which  appears  upon  the  face  of  the  declaration.^  Under 
ibe  code,  the  demurrer  is  the  proper  remedy,  as  we  have  seen,'  and 
therefore  the  plea  or  answer  for  that  cause  no  longer  prevails. 

§  17.  Answer  setting  up  nonjoinder  and  misjoinder.  The 
rule  still  prevails,  that  where  one  person  sues  alone  where  the 
right  of  action  is  in  two  or  more,  or  where  two  or  more  are  joined 
as  plaintiffs,  and  the  right  of  action  is  in  one,*  the  fact  is  pleada- 
ble  in  abatement;  and  likewise  if  two  or  more  be  joined  as  de- 
fendants in  a  right  of  action  which  is  several,  and  not  joint,  or 
where  one  is  sued  on  contract,  where  several  are  jointly  liable, 
the  misjoinder  in  the  one  case  and  the  nonjoinder  in  the  other  is 
pleadable  in  abatement  where  these  defects  do  not  appear  upon 
the  face  of  the  complaint.* 

§  18.  Nonjoimder  and  misjoinder  continued.  Where,  how- 
ever, the  fault  is  nonjoinder^  as  noted  above,  the  mode  of  objec- 
tion is  by  demurrer,  if  it  appear  on  the  &ce  of  the  complaint, 
but  where  there  is  a  misjoinder  of  defendants,  it  must  be  taken 
advantage  of  by  motion,  if  the  objection  come  from  any  other 
than  the  defendant  improperly  joined.  He,  of  course,  can  demur 
for  want  of  sufficient  facts  to  constitute  a  cause  of  action  against 
him;  and  so  if  the  misjoinder  of  a  plaintiff  appear  upon  the  face 
of  the  complaint,  it  is,  in  general,  ground  of  demurrer,  not  for 
defect  ofparti^^  but  because  the  complaint  does  not  state  facts 
si^Bcient  to  constitute  a  cause  of  action.    For  the  rule  is  without 

>QoiikLonFL255,|68.  '2  R.  S.  (1876)  56,  §  50. 

s  Bledfloe  v.  Irvin,  85  Ind.  293. 
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exceptioti  that  the  complaint  mast  show  a  joint  cause  of  action 
or  a  cause  of  action  in  which  there  is  a  common  interest  as  to  all 
the  plaintiffs,  or  it  is  bad  on  demurrer.^  And  where  the  com- 
plaint shows  a  misjoinder  of  plaintiffs,  it  is  ordinarily  true  that 
there  is  no  cause  of  action  shown  in  behalf  of  the  plaintiff  im- 
properly joined.  It  is  true  that  the  complaint  might  show  a  mis- 
joinder of  parties  and  causes  of  action  both,  but  in  that  case  the 
demurrer  assigning  the  latter  cause  (the  6th  cause)  would  reach 
the  defect.    But  it  is  held  available  under  the  5th  cause.* 

§  19.  How  far  nonjoinder  or  misjoinder  may  he  objected  to 
tmder  the  general  denial..  As  to  whether  the  proof  of  non- 
joinder or  misjoinder  is  in  any  case  available  under  the  general 
denial,  the  language  of  the  code  seems  to  imply  that  the  objec- 
tion is  not  thns  available  as  to  nonjoinder,  but  in  a  qualified 
sense  it  is  as  to  misjoinder.  At  the  common  law,  where  the 
proof  supporting  the  objection  for  these  causes  goes  in  denial  or 
disproof  of  the  declaration,  it  is  available  under  the  general  issue.' 
But  under  the  code,  there  is  no  general  iaevsj  as  will  presently 
appear.  But  when  upon  the  trial,  by  the  plaintiff's  proof  under 
the  general  denial,  or  under  the  evidence  of  the  defendant  in  dis- 
proof of  what  the  plaintiff  is  required  to  prove  to  make  out  his 
case,  it  app^r  that  there  is  a  misjoinder  of  plaintiffs,  judgment 
will  go  against  those  improperly  joined,  though  those  properly 
joined  recover.  And  if  it  appear  under  the  same  modes  of  proof 
that  there  is  a  misjoinder  of  defendants,  judgment  will  go  in 
favor  of  those  improperly  joined,  notwithstanding  judgment  go 
against  the  defendants.^  And  so  it  may  be  said  that  tiie  objec- 
tion for  misjoinder  may  still  be  taken  under  the  general  denial, 
but  that  unless  the  objection  for  nonjoinder  (defect  of  parties)  be 
made  by  demurrer  or  special  answer,  it  is  waived. 

§  20.  Answer  of  another  action  pending.  Another  action 
pending  is  another  ground  of  defense  which  is  available,  and 
which  may  be  set  up  in  the  answer,  and  which  is  in  effect  an  an- 
swer in  abatemefit.    The  principle  upon  which  this  ground  of 

» Goodnight  v.   Goar,  30  Ind.  418;       *2  R.  S.  (1876)  186,  §  368;  Camden 

Mann  v.  Marsh,  85  Barb.  68.  v.  Whitaker,  36  Ind.  509,  and  casee 

•Ibid.  dfced. 
•  1  Chitty^s  PL  (16  Am.  ed.)  p.  15. 
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defense  is  based  is  a  familiar  one.  It  is  embraced  in  the  maxim 
which  forbids  a  man's  being  twice  vexed  for  the  same  cause. 
And  so  if  an  action  be  commenced  against  a  defendant,  and  after- 
wards, pending  the  same*  the  plaintiff  bring  another  action,  for 
the  same  cause,  against  the  same  defendant,  in  the  same  or  an- 
other court  of  concurrent  jurisdiction,  the  defendant  may  plead 
the  pendency  of  the  former  action  in  abatement,  and  all  that  is 
requisite  to  sustain  the  answer  is,  that  the  subject  matter  and  the 
parties  are  substantially  identical;  and  so  where  A  brings  an  ac- 
tion against  B  and,  pending  the  same,  brings  another  action  for 
the  same  cause  against  B  and  0,  the  pendency  of  the  former 
action  may  be  pleaded  in  abatement;  and  so  if  the  first  action 
be  against  two,  and  the  second  against  one,  the  rule  is  the  same; 
and  under  the  former  rulings,  the  former  action  need  not  be  pend- 
ing when  it  is  pleaded  in  abatement;  it  is  enough  that  it  was 
pending  when  the  second  suit  was  brought.^  But  the  better 
opinion  now  seems  to  be  that  the  former  suit  must  be  pending 
when  pleaded.' 

§  21.  English  rule  on  the  subject  disregarded.  The  English 
rule,  which  forbade  the  pleading  of  the  pendency  of  a  suit  in  an  in- 
ferior court*  in  abatement  of  a  suit  in  a  superior  court,  does  not 
prevail  in  this  country;  all  that  is  necessary  is,  that  the  former 
action  be  pending  in  a  court  of  concurrent  jurisdiction.  In  this 
view,  the  pendency  of  a  suit  in  a  foreign  court  cannot  be  pleaded 
in  abatement. 

§  22.  Rule  m  sy4;ts  in  state  amd  federal  cowrts  having  con- 
current jurisdiction  over  the  same  territory.  The  reason  why 
the  pendency  of  an  action  in  a  court  of  foreign  jurisdiction  can- 
not be  pleaded  in  abatement  is,  because  the  process  of  the  courts 
of  one  state  or  nation  for  the  enforcement  of  a  judgment  will 
not  run  into  the  territory  of  another,  and  therefore  it  is  but  fair, 
that  where  a  defendant  subjects  himself  to  more  than  one  juris- 
diction, by  his  presence  therein,  or  more  generally  by  dwelling 
in  one  jurisdiction  and  holding  property  in  another,  through 
which  jurisdiction  is  obtained,  that  the  plaintiff  shall  be  permit- 
ted to  pursue  collateral  suits  in  the  several  jurisdictions;  being 

'Commoiiwealth  v.  ChnrcfaiU,  5  Maas.  *  Chamberlain  v,  Eckart,  2  Bias.  125. 
177;  Qodd  on  PL  cL  5,  §  125.  *  Chitty's  PI.  (16  Am.  ed.)  p.  470,  471. 
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confined,  however,  to  but  one  satisfaction  of  his  claim,  for  if  two 
judgments  be  recovered  for  the  same  demand,  and  one  be  paid, 
the  payment  of  the  other  will  be  enjoined  by  a  court  of  equity. 
Or  if  the  satisfaction  in  one  of  the  actions  occur  before  judgment 
in  the  other,  the  same  may  be  pleaded  in  bar;  and  the  levying 
of  an  attachment  or  execution  upon  sufficient  property  to  pay 
the  same,  even  in  a  proceeding  in  a  court  of  another  state,  will 
so  far  operate  as  a  satisfaction  as  to  enable  the  defendant  to  plead 
it  in  bar.  But  there  is  no  such  reason  for  permitting  collateral 
suits  between  the  same  parties  in  the  federal  and  state  courts, 
where  the  jurisdiction  is  concurrent  over  the  same  territory,  the 
maxim  being  ratione  cessante  lex  cessat/  and  hence,  though  in 
some  respects  the  federal  and  state  governments  are  foreign  to 
each  other,  yet  as  to  the  pendency  of  actions,  they  are  not  so 
treated ;  but  the  federal  and  state  courts  in  the  same  districts 
are,  in  this  respect,  regarded  as  if  they  were  both  organized  under 
the  same  government.  "  And  so  it  may  be  set  down  as  a  general 
rule  of  action  for  the  federal  and  state  courts,  that  whichever 
shall  first  take  jurisdiction  of  a  case,  the  jurisdiction  of  the  other 
may  be  defeated  by  a  plea  in  abatement."  ^ 

§  23.  Federal  cmd  state  covHs^  continued.  It  may  therefore 
be  stated,  that  the  pendency  of  another  action  in  the  federal  cir- 
cuit court,  in  the  district  of  Indiana,  may  be  pleaded  in  abate- 
ment to  an  action  in  the  state  court  between  the  same  parties,  or 
substantially  the  same  parties,  for  the  same  cause.  For  though 
the  position  has  been  questioned,  the  contrary  doctrine  is  with- 
out any  rational  foundation. 

§  24.  Where  action  is  hrought  hefore  ca/uee  of  action  accrues. 
The  fact  that  the  cause  of  action  has  not  matured  may  be  pleaded 
in  abatement,  where  it  does  not  appear  upon  the  face  of  the 
complaint;  but  as  it  devolves  upon  the  plaintiff  to  show  a  matured 
cause  of  action  upon  the  trial,  it  has  been  thought  that  the  objec- 
tion may  be  taken  advantage  of  under  the  general  denial,  where  it 
appears  in  the  plaintiff's  proof -or  in  the  legitimate  proof  of  the 
defendant,  in  denial;  but  if  it  involve  affirmative  proof,  not  in 

>  Lawrence  v.  Remington,  0  Bias.  44.  233;  Kelson  v,  Foster,  5  Biss.  44.  See 
Opinion  of  Mr.  Justice  McLain,  m  also  1  Chitfcy  on  PL  470,  authorities 
Earl  V,  Raymond  ft  Raymond,  4  McL.    cited  note  P.  (16  Am.  ed.) 
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denial,  of  the  plaintiff's  case,  it  must  be  specially  pleaded;  and 
the  plaintiff  can^  in  general,  only  recover  for  damages  accruing 
before  the  commencement  of  his  action.^ 

§  25.  Fiyrm,  of  (mswer  in  aibdtement.  The  answer  in  abate- 
ment may  be  joined  with  paragraphs  in  bar;  and  as  most  of  the 
formalities  in  pleading,  both  in  abatement  and  in  bar,  are  dis- 
pensed with  in  the  answer  under  the  code,  little  need  be  said  with 
regard  to  the  form  of  an  answer  in  the  nature  of  a  plea  in  abate- 
ment, or,  in  other  words,  which  goes  in  abatement  of  the  action. 
There  is  no  particular  formality  necessary;  simply  a  statement 
of  the  facts,  showing  the  defect  relied  upon.  The  old  rule, 
which  requires  the  defendant  pleading  in  abatement  to  give  the 
plaintiff  a  better  writ,  still  prevails.'  If  the  defect  consists  in  a 
wrong  name,  the  right  one  must  be  given  in  the  answer;  if  in  the 
omission  of  a  party,  his  proper  name  must  be  given,  and  so  on.' 
The  code  does  not  expressly  require  an  answer  in  abatement  to 
be  verified,  but  it  has  been  held  that  the  absence  of  the  provision 
is  an  omission  which  is  supplied  by  former  statutes,  kept  in  force 
by  the  provisions  of  the  code;  and  so  it  is  still  necessary  to 
verify  an  answer  which  goes  in  abatement  of  the  action.^ 

§26.  Answer  of  farmer  action  mvst  he  verified.  In  the 
answer  of  a  former  action  pending,  there  should  be  a  verification 
by  oath,  for  though  the  earlier  rulings  required  a  copy  of  the 
record  to  be  set  out  in  such  a  case,  this  requirement  has  been 
overruled;  and  it  has  been  further  held,  that  where  a  record  or 
other  document  is  unnecessarily  exhibited,  it  will  not  be  noticed. 
The  proper  method  of  pleading  another  action  pending  is  sim- 
ply by  the  averments  necessary  to  show  the  same  without  any 
eidiibits,  but  the  answer  must  be  verified.' 

§  27.  Consequence  of  the  successful  interposition  of  an  answer 
in  cibatement  in  practiee.  The  results  or  consequences  of  the 
successful  interposition  of  dilatory  answers  will  be  considered  more 
folly  elsewhere;  but  it  may  be  remarked  that,  in  practice,  there  is 
rarely  ever  a  judgment,  eitiier  for  the  plaintiff  or  defendant,  upon 

'  Maxwell  0.  Bc^yne,  36  Ind.  120;  Miu-  *  Id. 

Klmaa  0.  Manty,  42  id.  4G2.     Bat  see  'Railway  Co.  v.  Summers,  28  Ind. 

po«f,  titile,  sapidemental  pleadings.  521;  Enoefel  r.  Williams,  90  id.  1. 

*  Stephen  on  FL  431;  1  Chitty  on  PL  *  Commusionen  etc.  1?.  Holman  et  al. 

220.  31  Ind.  256. 
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the  determination  of  an  issue  of  law  or  fact  arising  upon  an  an- 
swer in  abatement,  for  the  objection  being  made  by  answer  or 
demurrer  for  any  cause  which  can  only  result  in  a  temporary  sus- 
pension or  in  an  abatement  of  the  action,  the  remedy  by  amend- 
ment generally  supplies  the  defect,  if  it  can  be  supplied;  and 
if  the  plaintiflE  cannot  supply  it  by  amendment,  he  usually  dis- 
misses his  action,  which  is,  as  will  hereafter  be  seen,  the  equiv- 
alent of  the  noUeproaequi  of  the  common  law. 

§  28.  Sow  jvdgm&nt  is  rendered  on  the  determi/nation,  of  a 
dilatory  cmewer  or  one  in  abatement.  But  if  an  issue  of  law  or 
fact  is  found  for  the  defendant,  and  judgment  be  rendered  for  him, 
it  is  no  bar  to  a  subsequent  action,  although  it  will  put  an  end  to 
the  particular  action.  But  if  the  issue  be  determined  against  the 
defendant,  and  he  interposes  no  defense  to  the  merits,  final  judg- 
ment goes  for  the  plaintiff,  and  he  may  assess  his  damages  as  in 
other  actions.^ 

§  29.  The  distinction  hetween  answers  in  ahatement  and  those 
in  "bar  still  mavntai/ned.  Although  under  the  code  there  is  but 
one  answer,  and  that  answer  may  be  either  in  abatement  or  in  bar, 
or  both  at  the  same  time,  yet  it  seems  diflScult  to  discuss  the 
answer  without  first  alluding  to  the  distinction  between  the  de- 
fenses, which  go  only  in  abatement,  and  those  in  bar;  and  point- 
ing out  some  of  the  peculiarities,  and  inquiring  into  some  of  the 
requisites  of  these  two  classes  of  answers  in  general;  but  these 
distinctions  will  appear,  as  this  chapter  progresses,  without  sepa- 
rate consideration. 

§  30.  Some  of  the  com/mon  law  leam/ing  is  still  retained  on 
this  etdjeot.  Much  of  the  intricacy  and  many  of  the  apparent 
i3omplications  in  the  pleadings  of  the  defendant  at  the  common 
law  are  obviated  by  the  code;  but  like  all  the  other  changes  in 
the  system,  those  in  this  branch  of  pleading  still  leave  some  of  the 
common  law  learning  applicable,  notwithstanding  much  of  it  is 
dispensed  with. 

§  31.  The  issue  of  fact.  An  issue  of  fact,  which  literally 
means  a  close  or  termination  of  the  pleadings,  consists  of  an 
affirmation  on  the  one  hand  and  a  denial  on  the  other.    And  in 

>  2  a  S.  (1B76)  189,  §  882 ;  1  Chit  on  PI.  481  (16  Am.  ed.). 
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all  good  pleading,  this  affirmation  or  denial  must  be  positive  and 
certain.  Under  the  common  law  rules  these  issues  were  divided 
into  general  and  specialj  but  under  the  code,  this  distinction  is 
abolished,  and  all  issues  are  special  in  effect,  although  in  some 
instances  raised  by  general  pleading.^ 

§32.  Modes  of  pleading  hy  the  defendant.  As  has  ahreadj 
been  shown,  by  the  provisions  of  the  code  there  are  three  modes 
of  pleading  by  the  defendant,  if  he  make  but  one  defense,  to 
which  his  answers  must  conform,  and  each  paragraph,  if  he  make 
more  than  one.  They  are,  1.  By  a  denial  of  the  material  allega- 
tions of  the  complaint  or  paragraph  of  the  complaint;  2.  By 
confession  and  avoidance,  or,  in  other  words,  by  admitting  the 
allegations  of  the  complaint  primfia  fade^  but  at  the  same  time 
setting  up  afiOrmative  matter,  by  which  the  prima  facie  case  ad* 
mitted  is  defeated;  and  3.  By  the  set-off  or  counterclaim  in  which 
the  defendant  admits  the  plaintifPs  complaint,  and  assuming  the 
attitude  of  plaintiff,  sets  up  a  cause  of  action,  which  being  estab- 
lished by  proof,  goes  in  compensation  in  whole  or  in  part  of  the 
plaintiff's  cause  of  action,  and  if  the  sum  established  by  the  proof 
exceeds  that  established  by  the  plaintiff,  the  defendant  will  recover 
judgment  for  the  balance.'  This  last  class  of  answers  only  applies 
to  actions  for  money  demands  on  contract. 

§  33.  lemue  all  special  vmder  the  oode^  though  pleadmg  may 
he  general.  The  distinction  between  general  and  epe/sval  issues 
does  not,  as  has  been  remarked,  prevail  under  the  code,  all  issues 
being  special  in  effect  There  is  no  general  issue,  and  while  the 
pleader  may,  after  the  manner  of  the  chancery  practice,  specially 
traverse  each  material  allegation  which  he  intends  to  controvert, 
and  admit  those  he  does  not,  still,  as  there  is  no  verification  neces- 
sary under  the  code,  he  may  deny  in  general  terms  each  and  all 
\  aDegations  in  the  complaint;  and  this  is  the  usual  mode.    But 

although  this  pleading  is  termed  a  general  denial^  it  operates  as  a 
special  denial  of  every  material  allegation  contained  in  the  com- 
plaint. 

§34.  The  general  denial  not  the  general  issue.  As  there  is 
but  one  form  of  action,  the  mode  of  answering  by  general  denial 

1 1  Chit,  on  PL  489  (16  Am.  ed.);  Stephen  on  Fl.  153-I55u 
•  1  Chit,  on  FL  (16  Am.  ed.)  595-695. 
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is  subject  to  none  of  the  technical  rules  which  prevailed  in  refer- 
ence to  the  general  issue  at  the  common  law,  so  that  in  all  cases, 
whether  in  contract  or  tort,  whether  for  the  possession  of  real  or 
personal  property,  or  for  any  other  cause  of  action  for  which  a 
remedy  was  provided  by  action  at  law  or  suit  in  equity,  before  the 
code,  and  which  are  all  embraced  in  the  civil  action,  the  simple 
answer:  '^  the  defendant  denies  each  and  every  allegation  in  the 
complaint  contained,^'  is  all  that  is  requisite  to  put  the  plaintiff 
upon  the  proof  of  his  complaint. 

§  36.  The  general  denial  has  none  of  the  latitude  of  construc- 
tion of  the  general  issue.  This  general  denial,  however,  has  none  of 
the  latitude  of  construction  formerly  given  to  the  general  issue^ 
under  which,  in  certain  forms  of  action,  almost  any  defense  might 
be  proved;  on  the  contrary,  this  answer  only  puts  the  plaintiff  upon 
the  proof  of  the  material  allegations  of  the  complaint,  and  under 
it  no  evidence  is  admissible,  excepting  that  which  tends  to  nega- 
tive what  the  plaintiff  is  bound  to  prove.^  Hence,  the  defendant, 
under  the  general  denial,  may  disprove  or  controvert  or  contradict 
the  case  made  by  the  complaint,  and  the  plaintiff's  legitimate  evi- 
dence under  it,  but  he  cannot,  as  under  the  general  issue  at  the 
common  law,  prove  any  affirmative  defense  under  this  answer; 
but  must  plead  all  affirmative  defenses  specially.  To  this  rule, 
however,  there  is  a  single  exception;  in  actions  for  the  possession  of 
real  estate,  the  defendant  may  give  in  evidence  any  defense  he  may 
have,  whether  legal  or  equitable,  under  the  general  denial.^ 

§36.  Denial  of  the  execution  or  assignment  of  a  vyriting  sued 
on^  necessary  to  put  the  plavntiff  upon  the  proof  of  execution. 
While  it  is  true  that  the  general  denial  puts  the  plaintiff  to  the 
proof  of  every  material  allegation  of  the  complaint,  and  while,  as 
a  general  rule,  the  verification  of  a  pleading  by  affidavit  gives  no 
additional  force  to  it,  and  it  requires  no  more  proof  with  which  to 
overcome  it  than  without  verification;  yet  there  is  a  single  excep- 
tion to  both  propositions.  Where  the  complaint  is  based  upon  a 
written  instrument,  or  where  the  plaintiff  derives  title  to  a  writ- 
ten instrument  by  assignment,  he  may  read  the  same  in  evidence, 

»2R.  S.  (1876)  79,  §91;  Baker  v.       '2  R.  S.  (1876)  252,  §696;  Vail  v. 
Eifitter,  13  Ind.  63;  Hubler  v,  Pullea,    Halton,  14  Ind.  344. 
9  id.  273. 
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witboat  pioof  of  execution  or  asBignment,  as  the  case  may  be,  un- 
less tbe  same  be  denied  by  a  pleading  sworn  to  by  the  defendant.^ 
And  where  a  written  instrument  is  the  foundation  of  a  pleading, 
no  proof  of  the  names  of  the  maker,  signer,  indorser,  or  otiier 
party  is  required  unless  the  same  is  denied  by  some  pleading  on 
oath,  but  the  allegation  of  such  names  will  be  taken  as  true,^  and 
where  a  pleading  is  required  to  be  verified  as  to  the  assignment  of 
an  instmment,  it  should  state  that  the  assignment  was  not  made 
before  suit.'  If  the  defendant  denies  simply  the  complaint,  this 
will  compel  the  production  of  the  instrument,  which  would  not  be 
neoesssary  otherwise.^  The  sworn  denial  of  the  execution  or  as- 
signment is  non  eat  factum^  as  at  the  common  law,  and  when  the 
defendant's  answer  is  founded  on  a  written  instrument,  there  is 
the  same  necessity  of  a  sworn  reply  by  the  plaintiff  to  put  the  ex- 
ecution or  assignment  in  issue  as  in  case  of  an  answer  to  a  com- 
plaint on  a  writing.  It  is  also  true  that,  where  a  note  or  other 
written  instrument  is  made  by  or  to  a  firm,  and  suit  is  instituted 
upon  it,  by  or  against  individuals  described  as  constituting  such 
firm,  such  note  or  other  instrument  may  be  read  in  evidence  with- 
out further  proof,  unless  the  allegation  that  the  individuals  suing 
or  sued  constitute  the  firm  be  denied  on  oath.' 

§37.  What  may  he  proved  under  the  general  answer  of  non 
egt  factum.  Under  the  answer  of  non  est  factum^  it  is  com- 
petent, as  formerly,  to  controvert  the  legal  and  valid  execution  of 
the  instrument;  or,  on  the  other  hand,  such  an  answer  imposes 
upon  the  plaintiffs  the  proof  that  the  instrument  was  executed  or 
assigned  by  the  defendant;  and  the  defendant  may  defeat  the 
action  by  showing  any  incapacity,  such  as  coverture^  idiocy^  lunacy 
or  the  like,  although  these  defenses  may  be  set  up  specially,  which 
is  the  more  common  mode.  Also  fraud  and  deceit  in  procuring 
the  execution;  the  want  of  a  perfect  delivery,  or  mutilation  after 
delivery,  or  any  other  fact  showing  that  the  instrument  was  not 
in  the  form  in  which  it  is  pleaded,  or  any  other  fact  which  shows 

>  2  B.  S.  (1876)  75,  §  80;  also,  R.  S.  *  R.  S.  (1843)  §  216,  continued  in  force 

(1843)  1 216;  2  R.  S.  (1876)  70,  note  8;  by  §  20  of  code;  Belton  v.  Smith,  45  Ind. 

BeltoD  V.  Smith,  45  Ind.  291.  291. 

«  B.  8.  a843)  71 1,  §  218.  » 2  R.  S.  a876)  75, 1 80;  R.  S.  (1843) 

»B.  8.  a843)  711,  §  217;  Rich  r.  Sav-  §  216. 
aoool,  11  Ind.  148. 
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that  the  instrument  was  not  duly  executed  and  delivered,  or  as- 
signed and  delivered,  as  the  case  may  be,  by  the  defendant  to  the 
plaintiff  or  his  assignor,  as  the  case  may  be,  will  defeat  the  action, 
and  may  be  given  in  evidence  under  this  answer.  Delivery,  al- 
though usually  associate  with  execution,  as  an  addition,  being  one 
of  the  ingredients  in  the  execution  of  an  instrument,^  is  part  of 
the  execution. 

§  38.  Special  non  est  factwnh.  In  addition  to  the  mode  of 
contesting  the  execution  of  an  instrument  by  the  answer  in  form 
non  eat  factum^  it  is  still  usual  and  proper,  where  the  pleader  has 
any  possible  doubt  as  to  whether  the  factB  justify  the  answer  in 
terms;  or  in  any  other  case  where  it  is  deemed  admissible  to  plead 
the  facts  which  show  the  defense,  based  upon  the  want  of  a  legal 
and  valid  execution  of  the  instrument,  or  of  the  existence  of  a 
legal  and  valid  instrument  in  the  hands  of  the  plaintiff,  to  plead 
accordingly;  and  this  answer,  being  verified,  is  what  was  formerly 
known  as  a  special  non  est  factum.  And  then  if  the  plaintiff 
doubt  the  legal  sufficiency  of  the  facts  to  controvert  the  execu- 
tion or  valid  existence  of  the  instrument,  he  may  demur,  and  the 
question  of  sufficiency,  as  a  question  of  law,  will  arise  here  instead 
of  arising  on  the  trial.  The  effect  of  the  answer,  however,  is  noth- 
ing more  than  that  of  the  simple  denial  under  oath  by  the  nega- 
tive answer.* 

OF  SPECIAL  ANSWERS. 

§  89.  Of  special  answers.  As  all  defenses  except  such  as  go 
in  denial  of  the  truth  of  the  facts  stated  in  the  complaint,  in  all 
cases  excepting  for  the  posseesion  of  real  estate,  must  be  specially 
pleaded,  or  set  up  by  a  special  answer,  the  rule  under  the  code 
being  the  same  as  prevailed  under  the  strict  original  principles 
of  the  common  law,'  none  of  the  modern  refinements  in  the  com- 
mon law  treatises  as  to  when  a  given  defense  is  available  under 
the  general  issue,  and  when  it  must  be  specially  pleaded,  can 
arise  to  perplex  the  student  or  practitioner.  The  defendant, 
claiming  to  have  an  affirmative  defense  which  admits  a  prima 

1  Steph.  on  PI.  159;  1  Chit  on  PL  (16       '  Moonnon  v.  Barton,  16  Ind.  206. 
Am.  ed.)  514.  'Gould  on  PL  828,  §  44. 
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fade  case  in  the  complaint,  may  set  it  up  and  rely  on  it  alone,  or 
he  may,  at  his  pleasure,  join  a  special  answer  with  the  general  de- 
nial; and  as  the  requisites  pointed  out  in  the  statute  give  a  very 
imperfect  idea  of  what  the  answer  should  contain,  it  will  perhaps 
not  be  amiss  to  notice  some  of  the  requisites  of  a  good  special 
answer  to  the  action,  under  the  code  of  procedure  corresponding 
with  the  special  plea  to  the  action  at  the  common  law,  with  the 
modifications  resulting  from  the  blending  of  law  and  equity. 

§  40.  Special  answer^  what  is.  Under  the  code,  the  only  spe- 
cial answer  is  one  which  admits  the  complaint,  or  some  of  the 
substantial  allegations  forming  the  gist  of  the  same,  but  alleges 
new  matter  in  avoidance;  but  such  an  answer  need  not  go  exclu- 
sively in  avoidance,  because  in  some  cases,  the  defense  consists 
in  confession  and  avoidance  as  to  some  of  the  allegations  of  the 
complaint,  and  a  denial  of  others.  And  in  alleging  matter  oj 
ettappel^  the  defendant  neither  admits  nor  denies  the  particular 
matter,  but  denies  the  plaintiff's  right  of  action  by  contesting 
his  right  to  allege  the  facts  stated  as  a  cause  of  action.' 

§  41.  Matter  not  denied  in  the  answer^  admitted.  One  of 
the  roles  which  govern  all  special  pleas,  and  which  must  always 
be  kept  in  mind,  in  affirmative  or  special  answers,  is,  that  all 
material  traversable  allegations  in  the  complaint,  not  denied  by 
the  answer,  are  admitted.  And  this  rule  applies  to  matter  al* 
leged  in  the  answer,  and  not  denied  in  the  reply.' 

§  42.  Special  a/nswer^  a  concise  statement  of  the  facts  con- 
stUuting  the  defense.  The  special  answer  simply  contains  a  con- 
cise statement  of  the  facts  relied  upon  for  a  defense,  whether 
they  consist  of  matters  which  might  formerly  have  been  set  up 
in  a  defense  at  law,  or  whether  the  matter  be  such  as  could  only 
have  been  available  in  a  suit  in  equity;  but  it  is  to  be  set  up  in 
conformity  with  the  rules  of  the  code,  and  in  close  analogy  to 
the  common  law  pleading  in  all  substantial  particulars. 

§  43.  Special  wnswer^  further  discussed  and  defined.  All 
issues,  under  the  new  system,  are  tried  by  jury  or  by  the  court 
sitting  as  a  jury,  and  hence  there  are  no  formal  commencements 
nor  conclusions;  no  prayer  for  judgment.  ISo  similiter ,  or  any- 
thing of  the  sort,  is  requisite,  excepting  only  in  cases  of  set-off  or 

'  Stepliea  on  PL  2  19;  Gould  on  PI.  ch.  2,  g  42.       *  Stephen  m  PL  216-217. 
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counterclaim,  where  affirmative  relief  is  sought,  when  there 
should  be  a  prayer  for  such  relief.  Very  little,  therefore,  need 
be  said  as  to  the  formal  parts  of  a  special  answer,  as  there  is,  in 
fact,  no  such  thing  as  formal  parts.  The  mode  of  framing  the 
affirmative  answer,  consists  in  setting  out  a  concise  narration 
of  the  facts  constituting  the  ground  of  defense  relied  upon,  in 
precisely  the  same  mode  pointed  out  for  the  framing  of  the  com- 
plaint The  answer  is  thus  composed  of  a  positive  statement 
of  the  affirmative  facts  relied  upon,  and  the  denial  of  such  allega- 
tions of  the  complaint  as  are  proper  to  be  denied,  where  the  an- 
swer consists  in  part  in  negative  averments.  Many  of  the  mys- 
teries of  special  pleading,  such  as  the  negative  pregnant^  and 
other  similar  technical  niceties,  may  well  be  disregarded  here.! 

§  44.  Set-off  and  cotmterclaim.  The  same  remarks  which 
apply  to  the  affirmative  answer,  generally,  apply  equally  to^  the 
answer  of  set-off  and  counterclaim.  The  defendant  assuming,  as 
he  does  really  the  attitude  of  plaintiff,  his  affirmative  answer  under 
this  head  must  substantially  conform  to  the  rules  which  would 
govern  in  a  complaint,  and  properly  this  answer  prays  for  a  set- 
off and  for  judgment  for  any  balance  which  remains,  or  that  the 
sum  set  up  may  be  taken  in  compensation  of  the  plaintiff's  de- 
mand, or  the  like,  and  if  it  be  based  upon  a  note  or  other  instru- 
ment in  writing  or  upon  an  account,  a  copy  of  the  note  or  a 
bill  of  particulars  should  accompany  it. 

§  45.  Croas  complamts.  Under  the  new  system,  for  the  pur- 
pose of  preventing  multiplicity  of  suits,  and  in  analogy  to  the 
chancery  practice,  the  defendant  in  those  cases  formerly  cogni- 
zable in  courts  of  equity,  in  addition  to  the  general  or  special 
answer,  or  both,  may  file  a  cross  complaint,  analogous  to  the 
cross  bill  in  chancery,  against  the  plaintiff,  or  one  or  more  co- 
defendants.  The  mode  of  procedure  in  such  cases  will  be  dis- 
cussed hereafter.  But  as  to  the  requisites  of  such  a  cross  com- 
plaint, it  is  sufficient  to  say,  first,  like  the  cross  bill  in  equity,  it 
must  be  in  some  way  connected  in  its  subject  matter  with  the 
original  causes  of  action;  and,  secondly,  being  a  complaint,  it 
must  conform  to  the  rules  laid  down  for  the  framing  of  com- 
plaints.* 

i2B.S.a876)H§49. 
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§  46.  Certainty  in  an  answer.  As  to  the  requisite  certainty 
in  the  answer,  whether  it  be  a  special  defense,  a  set-off  or  a  coun- 
terclaim, the  same  general  rules  apply  to  which  reference  has 
been  made,  in  treating  of  the  general  subject,  and  of  the  requi- 
site certainty  in  a  complaint.  The  code  seems  to  contemplate 
that  a  pleading  may  be  good,  and  yet  the  allegations  be  so  uncer- 
tain that  the  precise  natvre  of  the  claim  or  defense  is  not  apjpar* 
ent}  It  is  difficult  to  imagine  such  a  case,  for  to  render  an  an- 
swer good  on  demurrer,  it  should  be  as  full  and  complete  as  a 
special  plea  at  the  common  law.'  And  the  facts  relied  upon 
most  be  set  forth  with  sufficient  certainty  to  enable  the  court  to 
say  that  if  they  are  true,  the  action  is  barred.' 

§47.  Statvitory  special  defenses.  It  is  the  purpose  of  this 
work  rather  to  treat  of  the  requisites  of  pleading,  than  to  dis- 
cuss the  particular  grounds  of  action  and  defense  which  are  re- 
spectively available  to  the  plaintiff  and  defendant.  But  there 
are  some  defenses  which  are  the  subject  of  statutory  provisions 
which  might  be  mentioned.  The  defense  of  the  truth  of  the 
words  published,  in  actions  for  libel,  is  a  defense  of  statutory 
origin,  or  at  all  events  settled  by  statute  to  remove  a  doubt;  ^ 
and  so  of  the  right  to  set  up  a  failure  of  consideration  in  a  suit 
upon  a  sealed  insti^ument,  but  both  of  these  are  good  defenses 
under  the  code.*^ 

§  48.  Rules  of  pleadvng  applicable  to  answer  as  at  common 
law.  Many  of  the  general  rules  applicable  to  special  pleas  still 
apply  to  special  or  affirmative  answers.  Some  of  these  will  be 
enumerated.  Every  special  answer,  or  paragraph,  where  there 
is  more  than  one,  should  either  deny  or  confess  and  avoid  the 
allegations  of  the  complaint,*  and  if  an  answer  simply  attempts 
to  set  up  a  defense  by  alleging  affirmative  matter,  inconsistent 
with  the  complaint,  and  thereby  argumentatively  denying  the 
same,  although  such  an  answer  will  be  held  good  on  demurrer, 
yet  on  motion  it  will  be  rejected,  because  not  in  proper  form.'' 

§49.    Answer  nmst  contain  issuahle  matter.     The  answer 

>  2  B.  8.  a876)  79,  §  90.  »2  R.  S.  (1876)  76,  §  81. 

*  Ajianlt  v.Chamberlain,  33  Barb.  229.  *  Gould  on  PI.  ch.  6,  §  98. 

'Gibson  V.  Levy,  2  Daer,  176.  *  Judah  v,  Yinoennes  TJmvetsiiy,  23 

*2  R.  8.  a876)  78,  §  86.  Ind.  272. 
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slionld  contain  ieauahle  matter;  that  is,  allege  snch  facts  as  if 
denied  by  the  reply,  the  issue  would  be  material  and  might  be 
the  subject  of  trial,  and  if  it  do  not,  if  it  tender  an  immaterial 
issue,  it  is  bad  on  demurrer.^  And  so  where  the  answer  blends 
inferences  or  conclusions  of  law  with  facts,  as  where  the  defend- 
ants in  trespass  justify  by  alleging  the  act  to  have  been  done  un- 
der lawful  authority,  or  that  the  acts  were  done  in  accordance 
with  the  provisions  of  the  statute  in  such  case  made  and  provided.^ 
What  has  been  said  on  this  subject,  either  generally,  or  in  refer- 
ence to  framing  the  complaint,  need  not  be  repeated  here,  as  the 
same  rule  applies  to  every  stage  of  pleading. 

§  60.  Answer  must  m^t  and  controvert  the  gravamen  of  tlte 
whole  action.  An  answer  in  bar  of  the  whole  action  must  an- 
swer the  gravamen  of  the  whole  action,  or  it  will  be  bad  on  de- 
murrer; and  if  the  plaintiff  does  not  demur,  he  may  recover  for 
the  whole  cause  of  action,  notwithstanding  the  insufficient  an- 
swer;* and  this  rule  applies  as  well  to  a  reply. 

§  51.  If  two  defendants  joi/n  in  an  answer^  U  mtist  be  good 
as  to  bothy  or  it  will  be  bad.  So  if  two  defendants  join  in  an  an- 
swer, it  must  be  good  as  to  both,  or  it  will  be  ill  as  to  both;  for 
if  the  facts  which  constitute  a  good  defense  to  the  one  do  not 
constitute  a  sufficient  defense  as  to  the  other,  he  who  has  the 
good  defense  should  not  join  it  with  the  other  defendant  for 
whom  it  is  not  sufficient.^ 

§  52.  Answer  may  be  to  onH/ypa/rt  ofeomplairU^  bv/t  mast  be 
in  terms  limited^  or  it  will  be  bad.  At  the  common  law,  although 
the  defendant  must  answer  the  whole  of  the  declaration,  he  might 
answer  the  same  by  several  pleas,  each  going  to  a  part  of  the 
declaration;^  and  as  there  is  nothing  in  the  code  to  change  the 
rule,  possibly  the  complaint,  or  paragraph  of  the  complaint,  may 
still  be  answered  by  several  paragraphs  of  an  answer,  each  para- 
graph going  to  a  part;  but  this  is  questionable,  and  the  practice 
is,  where  several  matters  are  embraced  in  a  single  paragraph 
of  the  complaint,  the  answer  follows  and  sets  up  a  complete  de- 
fense to  the  whole  complaint  or  paragraph;  or,  if  the  answer  sets 

» Gould  on  PI.  ch.  6,  §§  98,  99, 100.       *  Gould  on  PI.  ch.  6,  §  101. 

*  Ruston  9.  Grimwood,  80  Ind.  865.         » Gould  on  PL  ch.  6,  §  102-4;  1  Chit 

•  1  Chitty  on  PI.  (16  Am.  ed.)  54-^.       on  PL  (16  Am.  ed.)  559,  560. 
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up  special  matter  in  defense  of  a  part  only  of  the  complaint,  it 
generally  completes  the  answer  by  a  denial  of  what  is  not  met  by 
aflirmative  matter/  If  several  separate  defenses  are  interposed 
to  separate  parts  of  the  complaint,  the  latter  coarse  is  the  more 
common,  as  the  former  is  sometimes  obnoxious  to  the  objection 
of  duplicity.  Indeed,  it  is  not  perceived  that  the  common  law 
rale  would  not  be  as  good  as  any;  though  perhaps  in  analogy  to 
the  chancery  practice,  the  code  is  construed  to  require  each  an- 
swer in  terms  to  respond  to  the  whole  complaint  or  paragraph  to 
which  it  is  directed,  or  if  any  portion  is  omitted,  the  answer  must 
be  in  terms  restricted  to  this  part,  and  the  plaintiff  will  have  his 
judgment  upon  the  part  unanswered. 

§  53.  Where  answer  jmrporte  to  he  to  the  whole  complaint^ 
and  answers  hvt  part^  or  if  it  Ua/oe  awy  part  unanswered^  it  is 
had.  Where  the  answer  purports  to  be  a  defense  to  the  whole 
complaint  or  paragraph,  but  only  answers  part,  a  demurrer  for 
want  of  suflicient  facts  is  the  pi'oper  remedy.'  And  so,  if  the 
answer  only  purport  to  be  a  defense  to  a  part  of  the  complaint, 
and  leave  a  substantial  part  of  the  cause  of  action  unanswered, 
the  answer  is  considered  as  no  answer  at  all,  and  the  plaintiff 
may  demur  or  move  for  judgment  for  wanl^of  an  answer.'   - 

§  54.  Allegations  hy  way  of  inducement  or  in  aggravation 
need  not  he  answered.  While  the  rule  of  pleading  is  uniform, 
that  the  answer  must  go  to  the  whole  of  the  action,  it  is  only 
required  to  answer  the  gist  of  the  action.  Hence,  allegations  by 
way  of  indttcemefit  or  in  aggravation  of  the  damages  need  not 
be  met  in  this  answer,  for  the  obvious  reason  that  the  gist  of  the 
action  being  answered,  if  the  answer  is  made  good,  the  plaintiff 
most  &il,  and  all  else  in  the  complaint  becomes  immaterial.* 

§  55.  All  the  facts  must  he  stated^  except  those  dispensed  with 
hy  the  code:  Insta/nce^  general  averment  of  conditions  prece- 
dent. Begularly,  under  the  code,  as  at  the  common  law,  the 
answer  should  contain  a  statement  of  all  the  facts  which  consti- 

>  1  Saimd.  28;  1  Salk.  179;  1  Stra.  903;  88  Ind.  282;  Sandera  v.  Sanden,  89  id. 

Stephen  oa  PL  214r-216;  1  Chitty  on  207. 

Fl.  a6  Am.  ed.)  549  (n.  a,  1).  *  1  Chitiy  on  H.  (16  Am.  ed.)  549. 

'Gould  on  PI.  ch.  6,  §  105;  1  Chitiy  ^Stephen  on  PL248;  Qto\M  on  PLch. 

onFL(16Am.ed.)549;TriBlert;.Trisler,  YI,  §  109. 
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tute  the  defendant's  defense,  and  except  in  cases  where  the  code 
bj  express  terms  dispenses  with  it,  this  mode  prevails  to  as  great 
an  extent  perhaps  as  formerly.  But  the  exceptions  in  the  code 
are  in  furtherance  of  the  rules  of  the  common  law.  Thus,  where 
the  performance  of  conditions  precedent,  in  a  defense  based  upon 
a  written  instrument,  are  to  be  averred,  a  general  averment  is  all 
that  is  necessary.  And  this  is  only  declaratory  of  a  rule  in  gen- 
eral terms,  which  existed  in  a  qualified  sense  before.  The  differ- 
ence, however,  in  this  respect,  is  quite  marked;  the  rule  under 
the  code  being  general,  and  applying  to  all  cases  where  the  aver- 
ment becomes  necessary  in  this  class  of  defenses,  while  the  com- 
mon law  rule  is  subject  to  many  conditions  and  limitations.^ 

§  56.  Answer  shovid  conta/m  names  of  parties  and  terms  of 
oowrty  hvt  no  formal  commsncernent  or  conchision  is  necessary. 
As  in  reference  to  the  complaint,  so  in  an  answer,  it  should  con- 
tain the  namss  of  ths  parties^  together  with  the  name  and  term, 
of  the  cowrt  in  whdch  it  is  filed.  But  no  formal  commencement 
or  conclusion  is  necessary.  And  so  of  the  reply,  which  will  be 
considered  hereafter. 

OF  ANSWERS  PUIS  DARREIN  CONTINUANCE. 

§  57.  Introductory.  An  answer  pms  da/rrein  continuance 
is  admissible  only  where  some  matter  arises  after  the  defendant 
has  appeared  and  answered,  which  constitutes  a  defense  to  the 
action  in  dbatem^ent  or  in  bar.  In  such  a  case,  as  it  would  be 
unjust  to  preclude  the  defendant  from  making  a  defense  which  did 
not  exist  when  he  was  required  in  the  first  instance  to  appear 
and  answer,  but  which  has  arisen  before  the  trial,  so  this  answer 
may  be  interposed  at  the  first  term  after  it  arises,  as  is  said,^  but 
not  afterwards;  though  in  practice,  under  the  code,  this  strict- 
ness does  not  obtain.  The  common  law  rule  is,  that  this  plea 
waives  all  former  pleading,  and  relies  upon  the  matter  contained 
in  it  alone.'  But  with  the  changed  system  of  joining  all  the  de- 
fenses, whether  in  abatement  or  in  bar,  in  the  same  answer,  it 

»2  R.  S.  (1876)  77,  %  84j  Stephen  on  Pleas;  1  Chitty  on  PL  (16  Am.  ed.)689, 

PL  358-9;  1  Chitty  on  PL  (16  Am.  ed.)  690. 

259.  « 1  Chitty  on  H.  (16  Am.  ed.)  690. 
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may  be  laid  down,  in  the  absence  of  any  authority,  that  this 
answer,  which  is  but  the  supplemental  answer  under  the  code,  is 
not  put  upon  any  different  footing  from  any  other  separate  de- 
fense.^ 

§  68.  Form  and  substance  of  the  answer  same  as  original 
answer.  Under  this  answer,  any  matter  which  might  have  been 
originally  set  up  may  be  available,  and  there  is  no  difference  in 
the  mode  of  framing  it  and  any  other  answer;  excepting  that 
after  the  issues  are  made  up,  it  must  be  shown  that  the  matter 
of  defense  has  arisen  since  the  former  answer,  in  order  to  obtain 
leave  to  interpose  the  defense;  and,  as  already  suggested,  there 
is  no  reason  why  such  a  defense  may  not  be  interposed  addition- 
ally to  the  defenses  already  in,  since  the  defenses  in  abatement 
and  those  in  bar  may  be  blended  in  the  same  answer.^  Indeed, 
it  may  well  be  stated  that  we  no  longer  have  any  plea  ptds  dor- 
rem  continuance,  technically  so  called ;  but  we  have,  in  this  re- 
spect, rather  adopted  the  chancery  rule  in  reference  to  amended 
and  supplemental  pleadings  generally. 

DEMURRER  TO  THE  ANSWER  IN  A  CIVIL  ACTION. 

§59.  Cases  wAere  demurrer  Ues  in  general.  The  code  provides 
that  where  the  facts  stated  in  the  answer  (or  in  any  paragraph, 
where  there  is  more  than  one)  are  not  sufficient  to  constitute  a 
cause  of  defense,  the  plaintiff  may  demur  to  one  or  more  of 
seyeral  defenses,  under  the  same  rules  and  regulations  as  are 
prescribed  for  demurring  to  the  complaint.  But  unless  the  ob- 
jection be  taken  by  demurrer,  it  is  deemed  waived.'  This  simply 
provides  for  a  demurrer  to  the  answer,  or  any  one  or  more  para- 
graphs of  the  answer,  for  want  of  sufficient  facts,  and  it  is  the 
equivalent  of  the  general  demurrer  to  the  plea  in  bar,  of  the  com- 
mon law.  The  effect  of  the  last  clause  of  this  section  of  the 
code  will  be  better  considered  in  connnection  with  the  discussion 
of  the  demurrer  to  the  reply. 

§60.    Dem/urrer  to  the  answer.    Little  more  need  be  said 
upon  the  subject  of  the  demurrer  to  the  answer.    It  is  simple  in 

1  Post,  di.  YI,  f  12 .  Manly,  42  Ind.  462. 

'  Post,  di.  YI,  §  12;    MoBselmaD  r.       '  2  R.  S.  (1876),  65  g  64. 
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form,  and  is  the  uniform  mode  of  taking  objection  to  the  answer 
where  the  facts  stated  are  insnflSicient  to  constitute  a  legal  defense. 
But  those  objections  which  were  formerly  taken  by  special  de- 
murrer, such  as  dv^lidtyy  argumentatwenesa  and  even  uncer- 
tainty^ where  the  allegations,  though  not  sufficiently  certain, 
constitute  a  good  defense,  are  now  remedied  only  by  motion,  as 
will  more  fully  appear  in  a  subsequent  chapter.^ 

>  Poet,  ch.  YI,  8  9,  note  1. 


71 


s 


^ 


V 


SBC8. 1, 2.]  BEPLT  AKD  D£MUBBER.  69 


CHAPTER  ¥!• 

BEPLT  AND  DEMUEEER  THEEETO — GEKEE AL 

OBSERYATIONS. 

§  1.    Reply  may  be  in  denial  or  ocnsfefldon  and  avmdaaoe,  or  both. 

2.  Distinction  or  difference  be(;ween  the  reply  and  the  common  law  replication. 

3.  Reply  in  denial. 

i.  An  affirmatiye  reply,  like  an  answer,  must  be  by  confession  andavddanoe. 

5.  Certainty  in  a  reply. 

6.  Dnplicily  in  a  reply. 

7.  Hie  reply  most  avoid  the  answer  and  tender  an  i»ae. 

8.  Departore  in  a  reply. 

9.  Caoses  of  demurrer  to  a  reply. 

10.  llie  demurrer  searches  the  record,  and  reaches  back  to  the  first  error  in 

pleading. 

11.  The  rule  stated  in  the  last  section  applies  to  the  reply  under  the  code. 

12.  Supplemental  pleadings. 

13.  Pecnliariiy  of  the  changes  wrought  by  the  code. 

14.  Statutory  forms — remarks  upon. 

15.  Statutory  forms  continued. 

16.  Reasons  why  forms  not  consulted. 

17.  Intimate  relations  of  pleading  and  practice. 

§  1.  Reply  mmj  he  m  demal  or  confemcm  and  avotdancey  or 
hoih.  Wlien.  the  answer  contains  new  matter,  the  plaintiff  may 
replj,  denying  each  allegation  controverted  by  him;  or,  which  is 
the  more  appropriate  mode,  denying  all  the  allegations  contained 
therein.  And  he  may  allege  any  new  matter,  not  inconsistent 
with  the  complaint,  and  constituting  a  defense  to  the  answer. 
The  roles  concerning  demurrers  to  the  reply  are  tlie  same  as  those 
which  apply  to  demurrers  to  the  complaint,  so  far  as  the  code 
provides.^ 

§  2.  DirimoHon  or  difference  hetween  the  reply  and  the  oomr- 
monlaid  replication.  It  is  to  be  observed,  that  the  rules  of  com- 
mon law  pleading  in  the  several  stages  are  modified  in  many 

12  R.  8.(1876)  ae,  8  67. 
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particulars.  And  in  reference  to  the  reply ^  those  rules  are  changed 
in  two  important  respects,  which  should  be  specially  noted:  1. 
The  reply  (answering  to  the  replication  at  the  common  law)  is  the 
last,  instead  of  continuing  the  series  until  an  issue  is  formed,  and 
which,  under  the  former  system,  might  extend  through  four  stages 
further  (the  r&joindery  the  surrejoinder^  the  rebutter  and  the  aur- 
rehvUer).  Under  the  code,  the  affirmative  allegations  in  the  reply 
are  taken  to  be  denied,  or  confessed  and  avoided,  as  the  defendant 
shall  elect,  and  the  evidence  is  carried  on  under  this  fictitious 
denial  or  avoidance,  as  though  the  written  pleadings  were  in  as 
formerly;^  and  it  may  safely  be  said  that  little  if  any  inconven- 
ience has  resulted  from  the  change;  indeed,  it  seems  to  be  regarded 
as  an  improvement  by  the  profession  generally.  Under  the 
former  system,  the  plaintiflp  could  have  but  one  replication;  he 
might  traverse^  or  confess  and  avoids  but  he  could  not  do  both  in 
separate  replications  to  the  same  plea;  and  if  he  confessed  and 
avoided,  he  could  reply  but  one  defense  to  the  plea.'  But  under 
the  code,  the  plaintijff  may  reply  by  tra/verse^  and  by  confession 
and  cuvoidancej  in  as  many  forms  as  he  may  see  proper.  The 
reply  framed  in  as  many  paragraphs  as  the  plaintiff  may  have 
separate  grounds  of  avoidance  to  the  answer,  or  to  each  paragraph 
of  an  answer  where  there  is  more  than  one  paragraph,  like  IJie 
other  innovation,  seems  to  work  advantageously;  for,  while  it 
mars  to  some  extent  the  logical  unity  so  much  eulogized  by  the 
common  law  special  pleaders,  it  enables  the  plaintiff  to  plead  so 
as  to  meet  any  supposable  state  of  the  testimony;  and  especially 
is  this  convenient  in  cases  of  set-off  and  counterclaim^  where  the 
defendant  assumes  the  attitude  of  plaintiff,  which  renders  the  right 
to  several  defenses  as  essential  as  in  any  case  where  the  defendant 
answers  as  such. 

§  8.  Reply  in  denial.  Little  need  be  added  upon  the  subject 
of  framing  a  reply  to  what  has  already  been  said  concerning 
pleadings  in  general,  and  the  rules  for  framing  complaints  and 
answers.  The  reply  in  denial  of  the  answer,  or  paragraph  of  the 
answer,  where  it  consists  in  more  than  one  paragraph,  like  the 
general  denial  to  the  complaint,  is  a  simple  denial  generally  of 
the  allegations  of  the  answer,  or  paragraph,  as  the  case  may  be. 

» 2  R.  S.  (1876)  71,  %U.  » 1  Chitty  on  H.  (16  Am.  ed.)  662. 
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The  denial,  or  special  reply  in  avoidance,  may  go  to  but  one  para- 
graph, or  to  all,  at  the  election  of  the  plaintiff. 

§  4.  An  affimuUive  reply  ^  Uke  cm  a/nswer^  must  he  hy  confes- 
Stan  and  avoidance.  An  affirmati/oe  rejply^  like  an  affirrnatwe 
answer^  is  a  confession  and  avoidance  of  the  answer  to  which  it  is 
directed,  and  is  substantially  subject  to  the  same  rules.  Thus,  if 
the  new  matter  set  up  in  a  reply,  or  paragraph,  where  there  is 
more  than  one,  does  not  affirmatively  admit,  or  at  least  set  up 
matter  in  avoidance  of  the  answer,  but  only  contains  an  argu- 
mentative denial,  it  will  be  rejected  on  motion,  because  the  reply 
is  bad  in  form,  though  sufficient  in  substance. 

§  5.  Certainty  in  reply.  The  same  rules  as  to  certainty  which 
apply  to  the  complaint  and  the  affirmative  answer,  also  apply  to 
the  affirmative  reply;  and  nothing  need  be  added  to  what  has  been 
said  upon  the  subject  of  certainty  in  a  special  answer.  The  factd 
relied  on  in  a  special  reply  must  be  set  forth  with  such  certainty 
as  will  enable  the  court  to  say,  that  if  they  are  true,  the  defense 
to  which  the  same  is  pleaded,  is  avoided;  and  this,  notwithstand- 
ing the  provision  of  section  90  of  the  practice  act. 

§  6.  Duplicity  in  a  reply.  The  rule  also  applies  upon  the 
subject  of  duplicity^  as  has  been  noticed  in  relation  to  the  com- 
plaint and  answer.  Each  paragraph  must  contain  but  one  cause 
of  defense  or  avoidance,  to  the  paragraph  of  the  answer.  And  if 
an  attempt  be  made  to  join  more  than  one  such  cause  of  defense 
or  avoidance  in  a  paragraph,  upon  motion  the  plaintiff  will  be 
required  to  divide  the  separate  matter  into  separate  paragraphs; 
bat  if  there  be  but  one  good  cause  of  defense,  that  one  which  is 
not  well  pleaded,  but  purports  to  be  a  separate  cause,  wiU  be  re- 
jected as  surplusage.^ 

§  7.  ITie  reply  rmM  a/mvd  the  am^swer  a/nd  tender  an  issue. 
The  reply ^  as  well  as  the  answer^  must  set  up  facts  in  avoidance 
of  the  previous  pleading,  and  tender  a  material  issue  upon  the 
same,  or  it  must  traverse  the  groAXtmen  of  the  answer;  and  if  the 
answer  sets  up  a  written  instrument,  and  the  reply,  admitting  the 
same,  contains  allegations  merely  placing  a  construction  upon  the 
instrument  different  from  the  one  relied  upon  in  the  answer,  and 
setting  up  no  facts  avoiding  the  instrument,  the  reply  will  be  held 

1  Hendzy  v.  Hendiy,  d2  Ind.  349. 
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bad  on  demnrrer ;  for  if  the  instrument  does  not  sustain  the  answer, 
the  plaintiff  should  dmvwr  instead  of  replying}  And  so,  if  the 
defendant  sets  np  facts  sufficient  to  bar  the  action,  and  then  avers 
a  conclusion  of  law,  and  the  plaintiff  replies,  traversing  the  latter 
averment,  the  reply  will  be  held  ill,  for  he  should  have  traversed 
or  avoided  the  gravamen,  of  the  answer.* 

§  8.  Departure  in  a  reply.  The  repVy  m/ust  support  the  com- 
plaimt^  else  tlie  pleading  will  be  obnoxious  to  the  fault  known  as 
a  depart/wre.  Thus  where  the  plaintiff  brought  an  action  upon  a 
policy  of  insurance,  and  the  defendant  answered  that  the  insur- 
ance was  effected  upon  a  written  application,  which  contained  cer- 
tain representations  which  were  not  true.  Eeply  that  the  repre- 
sentations were  inserted  by  the  defendant's  agent,  by  mistake,  with 
a  prayer  that  the  application  be  reformed;  it  was  held  a  departure, 
and  that  if  the  plaintiff  desired  to  rely  upon  the  allegation  of  mis- 
take, and  to  seek  a  reformation,  he  should  have  set  out  the  matter 
in  the  complaint.'  And  so  where,  to  a  complaint  charging  the 
acceptance  of  goods  purchased  to  have  been  procured  by  the  fraudu- 
lent representations  of  the  seller,  without  examination  by  the 
buyer,  the  defendant  answered,  denying  the  fraud,  and  alleging 
that  the  buyer  had  examined  the  goods,  and  had  full  knowledge 
of  their  quality.  A  reply  admitting  the  examination  of  the  goods, 
and  a  knowledge  of  the  facts  indicating  a  knowledge  of  the  defects 
complained  of,  but  averring  that  the  plaintiff  relied  on  the  defend- 
ant's representations,  and  that  the  defendant  subsequently  prom- 
ised to  pay  the  damages  claimed,  was  held  to  be  a  departure.^  In 
the  early  history  of  the  code-practice,  it  was  held  that  a  departure 
was  not  ground  of  demurrer,  but  must  be  taken  advantage  of  by 
motion.*^  But  afterwards  it  was  held  that  the  dermirrer^for  wamt 
of  Bufficient  fa<!ts^  was  the  proper  mode  of  taking  the  objection,* 
and  this  is  now  the  settled  rule. 

> Gould  V.  The  £.  &  0.  B.  R.  Go.  1  port,  9  Eq.  11;  Stoxy's  £q.  R,  §254, 

Ottx),  533;  citing  1  Yee^,  Jr.  78;  12  25  Beavan,  662;  21  WaU.  430. 
Gray,  280;  1  Stockt.  507;  1  Hammond,        *Cox  v.  The  Ins.  Go.  29  Ind.  586. 
80.  *McAroy  t\  Wright,  25  Ind.  22. 

*  Gould  f>.  E.  &  G.  R.  R.  Go.  snpra,       *  Reiley  v,  Rucker,  16  Ind.  808. 
citing  8  Law  Times  (N.  S.),  76;  Law  Re-       *McAioy  v,  Wright,  sapnL 
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OF  THE  DEMURRER  TO  THE  REPLY  IN  A  CIVIL  ACTION. 

§  9,  Ccmses  of  derrmrrer  to  a  reply.  The  code  provides  that 
the  defendant  may  demur  to  the  repVyfor  any  of  the  causes  speci- 
fied far  demurring  to  a  complaint}  This  provision  is  so  absurd 
as  to  be  meaningless;  and  therefore  there  is  really  nothing  in 
the  code  upon  the  subject  which  is  intelligible.*  But  by  analogy 
to  the  other  provisions  of  the  codb,  if  a  special  reply  or  paragraph 
of  a  reply,  where  there  is  more  than  one  paragraph,  does  not  state 
facts  sufficient  to  avoid  the  answer,  a  demurrer  to  it,  assigning  this 
cause,  will  be  sustained.'  And  this  is  the  only  cause  for  which  a 
demurrer  to  a  reply  will  lie. 

§10.  The  demv/rrer  sea/rche%  the  record  and  reaches  hack  to  the 
first  error  in  pleading.  It  is  a  rule  of  the  common  law,  that  a 
demurrer  filed  to  any  pleading  reaches  back  and  tests  the  suffi- 
ciency of  all  the  former  pleadings.  And  so  upon  a  demurrer  to 
any  pleading  subsequent  to  the  declaration,  the  court  searches  the 
record,  and  sustains  the  demurrer  to  any  insufficient  pleading 
which  may  be  found  in  the  series.  And,  in  a  qualified  sense,  this 
rule  applies  under  the  code;  and  where  a  demurrer  is  filed  to  an 
answer,  assigning  for  cause  that  the  same  does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  action,  and  the  complaint 
contains  the  same  defect,  the  demurrer  will  be  sustained  to  the 
complaint,  and  that  even  though  the  answer  be  good,^  and  a  for- 
tiori, if  it  be  bad.  An  unsuccessful  eJSort  was  made  by  the  legis- 
lature to  change  the  rule  in  this  respect,  in  1875.'* 

§  11.  The  rtde  stated  in  the  last  section  applies  to  the  reply 
under  the  code.  The  same  rule  applies  to  a  demurrer  to  the  re- 
ply; for  although  it  is  provided  in  the  forty-fourth  section  of  the 
practice  act,  to  which  reference  has  already  been  made,  that  an  ob- 
jection to  the  answer  for  insufficiency,  not  taken  by  demurrer 
thereto,  is  waived,  yet  this  provision  seems  to  have  been  disre- 
garded, and  it  may  now  be  regarded  as  the  settled  law  that,  upon 
a  demurrer  to  a  reply,  the  court  will  search  the  record  and  sustain 
the  demurrer  to  the  answer,  or  the  complaint,  if  either  be  insuffi- 

1 2  R.  8.  (1876)  06,  §  67.  « Anostroiigr «.  Cook,  30  Ind.  22. 

»  McArpy  ••  Wright,  25  IncL  22.  •  Ante,  ch.  IV,  §  8,  note  (5);  acts  1875, 

'McAxoy  V.  Wzigfat,  saiira.  p.  111. 
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cient'  But  it  is  said  at  the  common  law,  tliat  this  rule  does  not 
apply  where  the  plea  is  in  abatement,  as  that  plea  is  to  the  ■writ, 
and  not  to  the  declaration^  bat  as  under  the  code  there  is  no  writ 
as  at  the  common  law,  and  as  all  answers  are  to  the  complaint, 
the  demurrer  will  reach  back  as  well  to  the  answer  in  abatement 
as  in  bar.  The  discuBsion  of  Judgments  upon  demurrer  and  their 
eSect  will,  perhaps,  be  more  appropriately  postponed  till  a  sub- 
sequent chapter  upon  practice,  where  the  nature  and  effects  of 
judgments  in  general  are  considered.* 

§  12.  Supplemental  ^^.eadvnga.  Id  accordance  with  the  roles 
of  the  chancery  practice,  parties  are  permitted  under  the  code 
practice  to  Sle  supplemental  pleadings  upon  motion  showing  facts 
which  occurred  after  the  former  pleadings  were  filed.'  And  this 
may  be  allowed,  in  the  discretion  of  the  court,  at  any  stage  of  the 
pleadings.  The  supplemental  pleading  does  not,  necessarily,  like 
an  amended  pleading,  Bupersede  the  former  pleading,  but  as  the 
term  implies,  simply  supplements  it;  and  issues  may  be  formed 
where  practicable  npon  the  supplemental  pleadings  alone  without 
disturbing  the  issues  upon  the  original  pleadings.'  A  supple- 
mental answer  is  sabstantially  a  substitute  tor  the  former  plea 
pms  darrein  ooniimumce '  already  considered,  excepting  some  ob- 
solete peculiarities  already  noticed.* 

SOME  GENERAL  REMARK   UPON  THE    SUBJECT   OP   PLEADING 
UNDER  THE  CODE. 

%  13.  PeeuharUy  of  the  changes  wrought  hy  the  code.  Frpm 
what  has  already  been  said,  in  the  progress  of  the  treatment  of  the 
several  stages  of  pleading,  and  the  requisites  of  the  several  plead- 
ings, it  will  be  seen  that  many  of  the  technical  niceties  of  special 
pleading  are  entirely  dispensed  with  under  the  code;  such  as 
the  pecuharities  of  the  special  t/raverge,  the  technical  general 
issue,  the  negative  pregnant,  the  replication  de  injuria  and  the 
like,  so  that  these  terms  are  now  obsolete.  But  while  the  new 
system  dispenses  with  these  merely  technical  forms,  most  of  the 

'Wiley  r.  Howaid,    15    lad.    169;  '2  R.  S.  (187fi)  83,  9  102. 

Drook  0.  Irvine,  41  id.  430;  Henifee  «.  *  Donn  c.  Baker,  12  How.  Pr.  521. 

Clark,  35  id.  30*.  •  Dtwight  o.  Curtia,  8  How.  Pr.  56. 

Post,  part  II,  ch.  X  99  8,  9, 10.  *  MufHelnuui  v.  Manly,  42  lad.  468. 


Sbcs.  14-16.]  GENERAL  REMARKS.  75 

substantial  requisites  are  still  retained,  and  need  only  to  be  system- 
atized to  produce  a  system  more  easy  and  convenient  than  the 
former  one,  and  better  adapted  to  the  exigencies  of  the  administra- 
tion of  justice  in  the  courts,  and  the  practice  of  the  profession  by 
the  Indiana  bar. 

§  14.  Stat^utory  forma — remarka  upon.  In  any  system  of 
pleading,  one  of  the  greatest  promoters  of  uniformity  and  accuracy 
is  a  set  of  forma  which  the  student  and  the  profession  may,  at  least 
while  learning,  use  as  models  until  the  habit  of  composing  and 
framing  pleadings  is  once  formed. 

§15.  Stdtvitary  forma^  corUimced.  To  the  code  is  appended 
a  supplemental  act  of  the  legislature,  declaring  the  forms 
therein  contained  sufficient,  and  at  the  same  time  intending 
doubtless  to  supply  the  models  for  the  pleadings  under  the 
new  system.*  Whatever  may  be  said,  however,  in  approval  or 
criticism  of  these  forms,  it  is  very  clear  that  the  number  and 
variety  are  greatly  disproportionate  to  the  necessities  of  the  prac- 
tice, nor  can  it  be  disguised  that  whatever  virtue  there  may 
be  in  hrevUy^  the  framers  of  these  forms  have  in  some  instances 
sacrificed  much  of  accuracy  and  perspicuity  to  this  quality.  It 
is  proper  to  remark  of  these  forms,  however,  that  being  made 
sufficient  by  act  of  the  legislature,  wherever  they  are  applicable, 
they  are  held  by  the  courts  to  be  sufficient.'  And  it  is  quite 
possible  that  some  of  the  minor  requisites  of  pleading  referred  to 
and  treated  as  essential  in  the  preceding  chapters  may  be  dis- 
pensed with  in  some  of  the  forms.  For  they  have  not  been  con- 
sulted in  pointing  out  the  requisites  of  good  pleading.  On  the 
other  hand,  it  may  be  confidently  stated  that  nothing  has  been 
omitted  in  pointing  out  the  requisites  of  good  pleading  under 
the  code,  which  is  rendered  essential  by  any  of  the  forms. 

§  16.  Reasona  why  forma  not  conaulted.  The  reason  why  the 
forms  were  not  consulted  is,  that  while  some  of  them  are  fair 
models  of  brevity  and  accuracy,  they  are  not  uniformly  so.  And 
as  has  been  already  hinted,  it  is  proposed  to  append  to  this  treatise 
a  set  of  forms,  as  far  as  practicable,  adapted  to  the  use  of  any 
portion  of  the  profession,  who  from  want  of  experience  or  from 
inclination,  resort  to  forms.    At  the  same  time  the  student  and  the 

1 S  K.  8.  (1876)  pp.  857  to  871.  *  Bhinlaub  «.  Ammerman,  7  Ind.  847. 
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new  beginner  in  practice  may  be  assured  that  if  he  chooses  to  re- 
sort to  the  statutory  forms  in  cases  where  they  are  applicable,  he 
cannot  be  wrong. 

§  17.  Intimate  relations  of  pleading  and  jpractioe.  In  any 
system  of  jurisprudence,  the  pleadings  and  practice  are  so  inti- 
mately blended,  as  to  leave  the  line  which  divides  them  in  many 
cases  quite  indistinct.  But  as  the  aim  is  to  treat  both  subjects 
practically,  there  will  be  no  hesitancy  in  endeavoring  to  make 
plain  any  principle  or  rule  which  has  been  omitted  under  the  head 
of  pleading,  in  any  of  the  chapters  on  practice,  where  the  same 
shall  seem  appropriate,  although  it  might  seem  more  appropriate 
to  have  treated  the  same  under  the  head  of  pleading. 


PAET  n. 
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12.  Actions  against  carriers  may  be  brought  in  any  county  through  which  the 

line  passes. 
18.    In  cases  not  already  enumerated,  actions  must  be  brought  in  the  county 
where  defendant  resides.    Exceptions. 

14.  Foreign  corporations  subject  to  provisions. 

15.  English  common  law  of  venue  obsolete. 
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§  22.  Disabilities.  Persons  under  legal  disabilities,  when  Uie  canse  of  action 
aocnies,  may  bring  their  action  witiiin  two  years  after  the  disability  is 
removed. 

23.  Nonresidency  of  the  defendant. 

24.  In  case  of  death  of  party,  suit  surviving  may  be  brought,  when. 

25.  When  a  plaintiff  fails,  in  an  action  for  anything  else  than  negligence,  he 

may  bring  another  action,  when. 

26.  Concealing  the  cause  of  action. 

27.  Acknowledgment  must  be  in  writing.    Effect  of  acknowledgment  by 

joint  contractors. 

28.  Part  payment  as  an  acknowledgment. 

29.  Statute  runs  against  the  state  and  United  States. 

30.  Judgments  pt^umed  to  be  paid  after  twenty  years. 

31.  Part  only  of  joint  plaintiffs  barred  may  be  joined,  how. 

32.  Rights  of  joint  debtor  and  husband  and  wife  in  certain  cases. 

33.  When  the  right  of  action  accrues.  * 

.  34.    The  statute  applies  alike  to  legal  and  equitable  causes. 

,  35.    How  shall  the  defendant  avail  himself  of  the  statute  of  limitations. 


VENUE. 

§  1.  Ven/ue^  general  dejmition.  Ventiey  in  its  more  limited 
sense,  belongs  to  the  subject  of  pleading,  and  has  already  been 
sufficiently  alluded  to.  Vern^y  as  applied  to  the  place  where 
actions  should  be  brought,  is  generally  ckssified  and  regarded  as 
one  of  the  proper  subjects  of  a  treatise  on  pleading.  But  it  has 
been  thought  equally  appropriate  to  reserve  the  subject  for  a 
chapter  preliminary  to  those  which  are  to  follow,  wherein  the 
practice  in  civil  actions ,  pursuant  to  the  plan  indicated,  is  to  be 
examined. 

§  2.  Where  an  action  shall  he  hrougkt.  It  having  been  deter- 
mined to  bring  an  action,  the  proper  parties,  plaintiff  and  defend- 
ant, having  been  ascertained,  the  cause  of  action  well  defined  and 
the  necessary  facts  to  prepare  the  complaint,  in  accordance  with 
the  rules  already  laid  down,  being  collected  and  arranged,  the 
material  inquiry  arises.  Where  shall  the  action  be  brought?  That 
is,  in  what  county? 

§3.  Ea>ch  cownty  has  a  ci/rouit  covH^  ami  some  oautUies  a 
superior  court.  Each  county  in  the  state  has  a  circuit  court, 
which  is  the  principal  court  of  record,  and,  excepting  in  seven 
counties,  the  court  which  has  exclusive  jurisdiction  of  all  civil 
actions,  excepting  such  as  are  committed  by  law  to  the  jurisdic- 
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tion  of  justices  of  the  peace,  which,  being  inferior  courts,  and 
governed  by  rules  of  pleading  and  practice  dissimilar  to  those  ob- 
taining in  courts  of  record,  properly  so  called,  need  not  be  further 
noticed  here.  In  several  of  the  counties  of  this  state,  superior 
courts  are  organized,  in  addition  to  the  circuit  courts,  whose  juris- 
diction, with  a  trifling  exception,  is  concurrent  with  that  of  the 
circuit  courts.* 

§  4.  CivU  suits  must  be  brought  in  circuit  or  superior  couH^ 
where  this  court  sits.  When,  therefore,  an  action  is  to  be  brought 
in  any  county,  excepting  those  counties  in  which  there  is  a  super- 
ior court,  and  the  same  is  for  tlie  recovery  of  money  or  the  pos- 
session of  personal  property,  the  suit  may  be  brought  in  the  cir- 
cuit court  —  and  if  the  sum  exceeds  two  hundred  dollars,  the 
suit  must  be  so  brought.  The  superior  courts  have  concurrent 
jurisdiction  with  the  circuit  court,  with  a  few  unimportant  excep- 
tions.* 

§  5.  Exclusive  jurisdiction  of  circuit  courts  in  certain  cases, 
K  the  action  be  for,  or  involves  the  title  to  real  estate,  or  for  the 
enforcement  of  a  lien  or  for  the  specific  performance  of  a  contract, 
or  if  it  be  for  damages  for  libel,  slander  or  breach  of  marriage 
contract,  then  the  jurisdiction  of  the  circuit  court  is  exclusive,  sub- 
ject to  the  concurrent  jurisdiction  of  the  superior  courts  in  the 
counties  where  they  are  organized.* 

§  6.  These  chapters  on  practice  relate  to  cvrcmt  amd  superior 
courts.  So  then  in  what  may  hereafter  be  said,  in  reference  to  the 
practice  in  civil  actions,  it  is,  of  course,  to  be  regarded  as  applica- 
ble to  the  practice  in  the  circuit  and  superior  courts  of  the  state, 
in  which,  excepting  where  the  latter  sits  as  a  court  in  hanc^  the 
practice  is  the  same.^ 

§  7-  In  what  county  suits  brought.  The  main  question,  there- 
fore, which  generally  arises  as  to  ven/ue  or  place  of  suit,  relates  to 
the  county  in  which  the  suit  is  to  be  brought.  The  whole  subject 
is  p^ulated  by  express  provisions  of  the  code,  and  the  most  appro- 
priate mode  of  treating  the  same  is  by  a  brief  statement  of  the 
substance  of  these  provisions.  The  following  actions  must  be 
commenced  in  the  county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situate.    All  actions  for  the  recovery  of  any 

> 2  B.  8.  (1876)  24,  §  10.  *Id.  6  8  5.  *Id.  23  et  aeq. 
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interest  in  real  property,  or  for  the  determination  of  title  to  the 
same  in  any  form;  all  actions  for  injuries  to  real  property;  for 
the  partition  of  lands;  for  the  foreclosure  of  a  mortgage  upon 
real  estate;  in  short,  in  all  cases  where  the  judgment  or  decree  of 
the  court  concerning  real  estate  operates  upon  or  effects  the  title 
to  the  land,  the  action  must  be  commenced  in  the  county  where 
some  portion  of  the  subject  matter  is  situate.^ 

§  8.  Whe/n,  subject  matter  sUudte  m  several  coimties,  suit  may 
be  brought  m  either  county.  In  actions  for  partition,  or  for  the 
foreclosure  of  a  mortgage,  where  the  lands  to  be  divided  between 
the  same  parties,  or  embraced  in  the  same  mortgage,  are  situate 
in  different  counties,  the  action  may  be  brought  in  either,  and  the 
decree  of  the  court  by  express  provision  of  the  statutes  will  ope- 
rate effectively  upon  the  whole,  although  a  part  of  the  subject 
matter  is  in  a  county  different  from  the  one  in  which  the  court  is 
held,  and  therefore,  in  the  ordinary  sense  of  the  term,  is  beyond 
the  jurisdictional  limits  of  the  court. 

§  9.  Actions  local  to  the  county  where  the  cause  of  action  ac- 
crues.  Actions  in  the  following  causes  miist  be  commenced  in 
the  county  wherein  the  cause  of  action  accrued.  For  the  recovery 
of  a  penalty  imposed  by  statute.  Against  a  public  officer  or  person 
specially  appointed  to  execute  his  duties  for  an  act  done  by  him 
in  virtue  of  his  office;  or  against  a  person  who  by  his  command, 
or  in  his  aid,  shall  do  anything  touching  the  duties  of  such  officer.'^ 
In  cases  for  the  recovery  of  a  penalty  or  forfeiture  under  a  statute, 
if  the  penalty  or  forfeiture  be  for  an  act  upon  a  lake  or  river,  sit- 
uate in  two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake  or  river,  opposite  the  place  where 
the  act  complained  of  was  committed. 

§  10.  When  action  may  be  comanenced  in  the  cov/nty  where 
office  h&pt.  When  a  corporation,  company  or  individual,  has  an 
office  or  agency  in  the  county  for  the  transaction  of  business,  any 
action  growing  out  of,  or  connected  with  the  business  of  such 
office,  may  be  brought  in  the  county  where  the  office  or  agency  is 
located.' 

§  11.  Action  to  establish  or  set  aside  will.  An  action  to  estab- 
lish or  set  aside  a  will  must  be  brought  in  the  county  in  which 

>  2  R.  S.  (1876)  44,  8  28.  •  2  R.  S.  (1876)  45,  §  29.  » Id.,  §  30. 
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the  will,  if  valid,  ought,  according  to  law,  to  be  proved  and  re- 
corded.* 

§  12.  Actions  agaiast  carrier  may  he  hr(mght  in  any  cov/rdy 
through  which  Unejpasses.  In  actions  against  common  camera 
for  acts  connected  with  their  carrying,  the  action  may  be  brought 
in  any  county  through  which  the  line  of  transportation  may  run.* 

§  13.  In  oases  not  already  emmieratedy  action  must  be  brought 
m  the  county  where  defendant  resides/  excejption.  In  all  other 
cases,  the  action  must  be  commenced  in  the  county  where  the  de- 
fendant, or  one  of  several  defendants,  has  his  place  of  residence. 
Where  there  are  several  defendants,  the  action  may  be  commenced 
in  the  county  where  any  one  may  then  reside.  And  in  case  of 
non-residents  of  the  state,  actions  may  be  commenced  in  any 
county  where  they  may  be  found.  But  in  any  action  brought  by 
the  assignee  of  a  claim,  arising  out  of  contract,  the  action  must 
be  brought  in  the  county  where  one  or  more  of  the  parties  imme- 
diately liable  to  judgment  resides.^  And  in  an  action  by  an  as- 
signee of  a  bill  of  exchange,  or  negotiable  promissory  note,  the 
action  must  be  brought  in  the  county  where  one  or  more  of  the 
makers  of  such  note  or  acceptors  of  such  bill  of  exchange  re- 
sides.^ 

§  14.  Foreign  corporations  subject  to  special  provisions.  Un- 
der the  policy  of  the  state  upon  the  subject  of  insurance  com- 
panies, express  companies,  and  the  like  foreign  corporations,  they 
are  required  by  statutes,  before  transacting  business  through  agents 
in  any  county  in  this  state,  to  take  certain  preliminary  steps,  one 
of  which  is  to  record  a  power  of  attorney  to  the  agent  to  accept 
service  in  actions  against  the  corporation;  and  when  this  is  done, 
such  foreign  corporation  may  be  sued  in  any  such  county '  for  the 
breach  of  contracts  made  by  «uch  agent  And  so  far  have  the 
eonrts  gone  in  this  respect,  that  they  have  held  contracts  made  by 
such  agents  for  such  corporations,  without  a  compliance  with 
these  statutes,  utterly  void;  and  have  even  gone  so  far  as  to  permit 

«2B-S.  (1876)46,  §31.   The  comity  the  county.    2  R.  S.  (1876)  577,  §  23. 
vliere  the  testator  is  a  resident  at  his       *  Id.  46,  §  32. 
death,  or  if  a  nonresident^  the  county       *  Id.,  §  33. 
where  he  dies  and  leaves  assets,  or       *  Acts  1875, 119. 
where  assets  shall  afterwards  come  into       *  1  R.  S.  (1876)  873,  595,  466-7. 
V0L.L  — 6 
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them  to  set  tip  such  noncompliance  as  a  defense;  the  propriety  of 
which  is  possibly  not  beyond  question.  Excepting  under  these 
statutes,  no  action  can  be  maintained  against  a  foreign  corporation 
in  this  state,  unless  it  has  property  rights  or  credits  within  the 
state,  and  then  only  by  proceedings  in  attachment,  as  will  appear 
elsewhere. 

§  15.  English  com/mon  law  of  v&n/ue  obsolete.  So  it  will  be 
seen  that  the  technical  differences  between  local  and  transitory  ac- 
tions, as  they  obtained  in  England,  where  actions  were  all  by  pro- 
cess issued  originally  from  "Westminister  Hall,  and,  where  the 
jurisdiction  of  the  principal  courts  extended  territorially  all  over 
the  realm,  has  little  sanction  in  Indiana;  although  some  of  the 
distinctions  were  recognized  before  the  code,  but  are  now  all  lost 
sight  of  in  the  express  provisions  herein  enumerated. 

LIMITATIONS  OP  ACTIONS. 

§  16.  General  observations.  In  all  modern  civil  governments, 
there  are  statutes  of  limitations,  as  it  is  for  the  interest  of  the 
public  that  there  shall  be  a  limit  as  well  as  an  end  to  litigation. 
These  statutes  usually  limit  the  time  within  which  actions  may 
"be  commenced  and  declare  in  terms  that  no  action  shall  be  main- 
tained after  the  time  limited.  The  object  of  these  statutes  is  too 
apparent  to  justify  discussion.  The  inconvenience  and  annoyance 
of  defending  suits,  after  the  evidence  upon  which  the  claim  or 
defense  is  based  has  perished,  would  be  incalculable,  and  the  en- 
couragement to  fraud  and  purjury  would  be  proportionally  great, 
if  no  limit  were  placed  upon  the  time  within  which  actions  should 
be  commenced. 

§  17.  Power  of  the  legislature  over  the  subject.  Statutes  of 
limitation  are  regarded  as  only  affecting  the  remedy,  and  when 
kept  within  the  bounds  of  only  affecting  the  remedy,  the  power  of 
the  legislature  to  make  and  alter  such  laws  is  plenary,  and  it  may 
make  such  laws  affecting  causes  of  action  already  accrued.  But 
a  change  in  the  statute  which  should  operate  to  destroy  the  right 
of  the  creditor  or  give  him  a  new  right  would  impair  the  obliga- 
tion of  contracts,  in  the  one  instance,  in  violation  of  the  constitu- 
tion of  the  United  States,  and  would  take  the  property  of  the 
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debtor  without  due  process  of  law,  and  would  be  in  violation  of 
the  constitution  of  the  state  in  the  other.  Thus  a  statute  of  lim- 
itations which  would  shorten  the  time  within  which  an  action 
may  be  brought,  without  leaving  sufficient  time  for  existing  rights 
of  action  to  be  enforced,  will  be  held  invalid  as  to  rights  of  action 
which  accrued  before  the  passage  of  the  act.^  And  so  while  the 
time  may  be  extended  at  any  time  before  the  right  is  barred,^ 
yet  if  the  legislature  should  attempt  to  revive  a  right  of  action 
which  was  already  barred,  it  would  be  an  improvident  exercise 
of  power,  and  the  act  would  be  void.'  The  exact  limitation  of 
the  right  to  shorten  the  time  by  change  of  the  statutes  has  not 
been  well  defined;  nine  months  has  been  held  reasonable  and  thirty 
days  has  been  held  too  short  a  limitation  where  a  change  is  made.'* 
In  this  state  where  the  right  sought  to  be  enforced  is  statutory, 
the  action  of  the  legislature  is  conclusive  as  to  what  is  a  reasona- 
ble time.* 

§  18.  Provisions  of  the  code  upon  the  subject.  Actions  which 
must  ie  brought  within  six  years.  The  following  actions  must  be 
commenced  within  six  years  after  the  cause  of  action  accrues  and 
cannot  be  maintained  afterwards.'  First.  On  accounts  and  con- 
tracts not  in  writing.  Second.  For  use,  rents  and  profits  of  real 
property.  Third.  For  injuires  to  property,  damages  for  any  de- 
tention thereof,  and  for  recovering  possession  of  personal  prop- 
erty. Fourth.  For  relief  against  frauds.  In  an  action  to  i-ecover 
a  balance  due  upon  an  open  and  current  account  between  the  par- 
ties, the  action  is  deemed  as  accruing  at  the  date  of  the  last  item 
on  either  side.''  By  such  mutual  accounts  are  meant  reciprocal 
accounts,  and  where  the  account  is  for  goods,  work  or  service  or 
the  like  on  the  one  side  and  only  payments  on  the  other  side,  the 
case  13  not  within  the  provision.' 

§  19.  Further  enumeration  of  the  provisions  of  the  statute. 
The  following  actions  must  be  commenced  within  the  periods 
herein  stated,  and  cannot  be  maintained  if  commenced  afterwards: 

>  Piiftcfaaid  V.  Spencer,  2  Ind.  486;  Springer,  8  Blkf .  506. 

State  V.  Oazk,  7  id.  468.  ^  Sedgw.  snpra. 

'  Sedgw.  on  Stat  and  Const.  Law,  613  *  DeMoss  r.  Nelson,  31  Ind.,  219. 

and  note.  *  2  R.  S.  (1876)  121,  g  210. 

»  Stipp  r.  Brown,  2  Ind.  647;  Right  '  2  R.  S.  (1876)  126,  g  213. 

r.  Martm,  11  id.  124;   McKinney  v.  "  Prinatt  9.  Ronyon,  12  Ind.  174. 
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First  For  injuries  to  person  or  character  and  for  a  forfeiture  or 
penalty  given  by  statute  —  within  two  years.  Second.  All  actions 
against  a  sheriff  or  other  public  officer,  or  against  such  officer  and 
his  sureties  on  a  public  bond,  growing  out  of  a  liability  incurred 
by  doing  an  act  in  an  official  capacity,  or  by  the  omission  of  an 
official  duty  —  within  three  years;  but  an  action  may  be  brought 
against  the  officer  or  his  legal  representatives,  for  money  collected 
in  an  official  capacity,  and  not  paid  over,  at  any  time  within  six 
years.  Third.  For  the  recovery  of  real  property  sold  on  execu- 
tion, brought  by  the  execution  debtor,  his  heirs,  or  any  person 
claiming  under  him,  by  title  acquired,  after  the  date  of  the  judg- 
ment—  within  ten  years  after  the  sale.  Fourth.  For  the  recovery 
of  real  property  sold  by  executors,  administrators,  guardians  or 
commissioners  of  a  court  upon  a  judgment  specially  directing  the 
sale  of  property  sought  to  be  recovered,  brought  by  a  party  to  the 
judgment,  his  heirs,  or  any  person  claiming  a  title  under  a  party, 
acquired  after  the  date  of  the  judgment  —  within  five  years  after 
the  sale  is  confirmed.  Fifth,  Upon  contracts  in  writing,  judg- 
ments of  a  court  of  record,  and  for  the  recovery  of  the  possession 
of  real  estate  —  within  twenty  years.  And  all  actions,  the  periods 
of  limitation  of  which  are  not  otherwise  fixed  by  statute,  must  be 
brought  within  fifteen  years  from  the  time  when  the  cause  of 
action  accrued,  or  they  will  be  barred.^ 

§  20.  Statutory  jprovuiona  for  limitations  not  ernJymced  in 
what  is  denominated  the  statvte  of  limitations.  The  article  of 
the  code  of  procedure  concerning  limitations  of  actions  embraces 
the  provisions  already  enumerated.  But  there  are  sundry  others 
which  may  well  be  enumerated  here,  at  the  risk  of  repetition. 
Proceedings  to  review  judgments  to  be  considered  hereafter  must 
be  commenced  within  three  years.'  A  complaint  to  enforce  a 
mechanic's  lien  must  be  filed  within  one  year  after  the  completion 
of  the  work  or  furnishing  the  materials,  or  if  credit  be  given,  from 
the  expiration  of  the  credit.  And  the  notice  of  the  lien  must  be 
filed  within  sixty  days  from  such  completion  or  furnishing.'  Suits 
may  be  instituted  against  heirs,  devisees  and  distributees  of  de- 
cedents' estates,  and  they  will  be  held  liable  to  the  extent  of  the 

>  2  B.  S.  a876}  124,  g  212.  '  2  R.  S.  (1876)  247,  §  586. 

*  Id.  268,  g  650. 
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property  received  by  them  where  the  creditor  six  months  previous 
to  the  settlement  of  the  estate  is  insane,  an  infant  or  out  of  the 
Btate.^  Appeals  to  the  supreme  court  must  be  prosecuted  within 
one  year.*  An  action  brought  for  the  death  of  one  killed  by  the 
wrongful  act  of  another  must  be  brought  within  two  years.  A 
party  against  whom  judgment  is  rendered  upon  publication  may 
have  the  same  opened  within  five  years  from  the  rendition  thereof.^ 
A  party  may  be  relieved  from  a  judgment  taken  against  him  on 
account  of  his  accident,  mistake  or  excusable  negligence  within  two 
jears.^  And  suit  upon  a  special  bail  must  be  brought  within  two 
years  from  the  rendition  of  judgment  of  forfeiture.'  These  sev- 
eral provisions,  scattered  through  the  different  sections  of  the  code, 
are  collected  here  for  convenient  reference,  but  most  of  them  are 
referred  to  elsewhere. 

§  21.  Exceptions  to  and  qvaUficationa  of  the  Umdtations  under 
the  several  ermmerations  aibove^  setoff  amd  payments.  Such  quali- 
fications as  apply  to  the  class  of  cases  of  which  a  summary  is  con- 
tained in  the  latter  part  of  the  last  section,  where  such  qualifica- 
tions or  exceptions  exist,  are  found  in  the  several  provisions  of  the 
statute  in  which  the  limitations  are  found.  These  sections  are 
directed  specially  to  the  exceptions  contained  in  the  article  of  the 
code  devoted  to  the  subject  and  known  as  ^Hhs  statvte  ofliimta' 
tians,^  A  party  may  answer  or  reply  to  any  matter  or  set-off  to 
an  action,  though  an  action  upon  the  matter  set  up  may  be  barred 
at  the  date  of  the  cause  of  action  to  which  it  is  pleaded.  ^ 

§  22.  DisaMUties.  Persons  wnder  legal  disahiUty^  when  the 
cause  of  action  accrued,  may  bring  their  action  within  two  years 
after  the  disability  is  removed?  Under  the  term  persons  under 
legal  disabilities  are  included  married  women,  persons  within  the 
age  of  twenty-one  years,  of  unsound  mind,  imprisoned  or  out  of  the 
United  States.^  Little  diJBSculty  usually  occurs  in  applying  the  ex- 
ceptioDB  in  favor  of  persons  under  disability,  but  where  there  are 
several  disabilities  existing  at  the  same  time  or  successively,  there 

«2  R.  S.  a878)  554,  §  178.  '2  R.  8.  (1876)  126,  §  214;  Fox  p. 

'  Acts,  1877,  p.  59.  Barker,  14  Ind.  809. 

•  2  R.  8.  a876)  52,  §  43.  "^  2  R.  8.  (1876)  126,  g  215. 

«2  R.  8.  a876)  82,  §  99.  •  2  R.  8.  (1876)  318,  g  797;  Bauman 

*  2  R.  8.  a876)  88,  g  127.  v.  Gnibbs,  26  Ind.  419. 
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is  Bometimes  more  difficulty.  Thus,  where  a  party  is  laboring 
under  sev'eral  disabilities  at  the  same  time,  as  where  a  person  is  a 
married  woman  and  an  infant  when  the  statute  would  otherwise 
begin  to  run,  or  when  she  is  out  of  the  United  States,  an  infant 
and  a  married  woman  at  the  time  the  same  would  accrue;  thus 
laboring  in  the  one  case  under  two  and  the  other  under  three  dis- 
abilities. In  such  a  case,  the  party  will  be  protected  from  the 
operation  of  the  statute  \mtil  all  the  causes  are  removed.^  Again, 
it  sometimes  happens  that  disabilities  are  successive  in  the  same 
person.  Thus  infancy  and  coverture,  or  insanity  and  absence 
from  the  United  States  may  coexist  in  the  same  person,  but  may 
not  be  concurrent  throughout  the  whole  period.  Thus  the  cause 
of  action  may  accrue  during  infancy  while  the  person  is  sole,  but 
before  majority,  she  may  marry;  and  so  of  the  nonresident  nan 
compos/  he  may  be  absent  when  the  cause  of  action  accrues,  and 
before  he  returns  home,  may  become  insane  and  then  return.  In 
all  such  cases,  the  statute  having  begun  to  run  against  the  party 
as  to  the  first  disability,  before  the  other  accrues,  it  will  continue 
to  run  and  is  not  arrested  or  the  right  of  action  saved  by  any 
means  by  the  accruing  of  a  second  or  other  subsequent  disability; 
but  the  right  of  action  will  be  gone  two  years  after  the  removal 
of  the  disability  or  disabilities  which  were  in  existence  when  the 
cause  of  action  accrued.  The  subsequently  •  accruing  disability 
does  not  merge  in  the  former  nor  does  it  in  any  sense  extend  the 
right.' 

§  28,  Non-reddency  of  the  defendant.  The  time  during  which 
a  defendant  is  a  non-resident  of  the  state  or  absent  on  public  busi- 
ness is  not  computed  in  any  of  the  periods  of  limitation.  But 
where  a  defendant  has  resided  in  another  state  so  long  that  by  tlie 
law  of  his  domicile  the  claim  is  barred,  the  bar  may  be  pleaded 
here  as  though  it  had  arisen  here;  but  this  last  provision  refers  to 
causes  of  action  arising  out  of  the  state.*  The  former  part  of  this 
section  applies  to  all  actions,  whether  concerning  real  or  personal 
property  or  for  money;  the  latter  part  of  it  cannot  be  so  construed 
as  to  import  the  laws  of  other  states  into  Indiana  in  actions  con- 
cerning real  estate.^    Absence  on  public  business  is  held  to  apply 

1  AngeU  on  Lim.  200,  §  198;  Butler       *Angellon  Lim.  §  197. 
9.  Howe,  13  Me.  397.  *  2  R.  S.  (1876)  127,  §  216. 

^  La«ow  V.  Nebon,  10  Ind.  IBS. 


I 


Secb.  24-26.]  LIMITATION  OF  ACTIONS.  87 

to  a  Tolunteer  soldier  absent  from  the  state  in  the  army,^  and  it 
has  been  held  under  the  last  provision  of  this  exception  that,  when- 
ever a  defendant  has  resided  out  of  the  state  until  by  the  law  of 
the  place  of  his  residence  the  claim  is  barred  by  limitation,  that 
his  defense  which  would  be  good  there,  is  equally  available  here, 
and  that  without  regard  to  the  place  of*  his  residence  at  the  date 
of  the  cause  of  action.'  But  there  seems  to  have  been  no  regard 
paid  in  the  decided  cases  to  the  place  where  the  cause  of  action 
accrued,  and  indeed  this  point  seems  neither  to  have  been  involved 
nor  discussed  in  any  case. 

§  24u  In  0096  of  death,  ofparty^  9uit  aiiroivmg  may  he  hrougM^ 
wJi^n.  In  those  cases  in  which  the  right  of  action  exists  against 
a  person  and  such  person  dies  before  the  expiration  of  the  time  of 
limitation,  an  action  may  be  brought  against  the  representatives 
of  the  deceased  at  any  time  within  eighteen  months  of  the  death 
of  such  decedent.'  This  provision  fairly  construed  simply  means 
that,  at  the  expiration  of  eighteen  months  from  the  death  of  a 
decedent,  the  period  of  limitation  before  that  time  having  expired, 
all  right  of  action  by  or  against  his  representatives  is  gone,  and  if 
the  period  of  limitation  did  not  expire  before  the  death,  it  survives, 
in  the  language  of  the  statute,  for  the  period  of  eighteen  months 
after  the  death. 

§  25.  Where  a  jplavntiff fodU  m  wn  action  for  any  thing  else 
hvt  negligence^  he  may  hrvng  a/nother  action^  when.  Where  from 
any  other  cause  than  negligence,  the  plaintiff  be  defeated,  or  the 
action  abate  or  be  defeated  by  the  death  of  a  party,  an*est  of  judg- 
ment or  a  reversal  on  appeal,  a  new  action  may  be  brought  within 
five  years  and  is  regarded  as  a  continuance  of  the  original  action. 
Indeed  the  reversal  of  a  case  in  the  supreme  court  on  appeal  always 
leaves  the  suit  pending.^ 

§  26.  Concealing  the  cavse  of  action.  Where  the  person  liable 
to  an  action  conceals  the  same,  the  action  is  not  barred  till  the 
time  of  limitation  has  elapsed  after  the  discovery  of  the  cause  of 
action.*    Much  confusion  has  arisen  under  this  head,  many  cases 

•  Gtegg V.  Mattock,  31  Ind. 873.  'SB.  S.  a876)  127,  §  217. 

•Wnght  V,    Johnson,  42   Ind.  29;  *  2  R.  S.  (1876)  127,  §  218. 

Hanis  V.  Hanis,  38  id.  423;  Yandom  '2  B.  S.  (1876)  128,  §  219. 
9.  Bodl^,  id.  402. 
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have  been  decided  holding  that  in  the  given  case  there  was  not  a 
concealment  within  the  statute,  but  very  few  holding  that  there 
was,  and  it  is  diflScult  to  say  what  is  meant  by  concealment  under 
this  section.  The  provision  itself  doubtless  had  its  origin  in  the 
rule  in  courts  of  law,  that  to  a  plea  of  the  statute,  the  plaintiff  was 
permitted  to  reply  an  implied  exception  of  fraudulent  conceal- 
ment. In  such  a  case,  the  court  held  that  where  there  had  been 
a  fraudulent  concealment  of  the  cause  of  action,  as  well  before  as 
after  it  accrued,  it  avoided  the  bar  till  with  reasonable  diligence 
the  plaintiff  might  have  discovered  the  cause  of  action.^  The 
best  statement  of  the  rule  as  to  concealment  which  can  be 
given  is,  that  it  must  be  something  which  prevents  the  party 
entitled  to  maintain  the  action  from  ascertaining  the  facts 
upon  which  the  same  depends,  either  by  affirmatively  hiding 
the  truth  or  by  any  device  avoiding  inquiry.  But  it  must 
be  something  more  than  mere  silence.  It  need  not  be  concoct- 
ed after  the  cause  of  action  accrued,  provided  it  operates  after- 
wards.* 

§  27.  Acknowledgmervt  m/ust  he  in  loriting/  effect  of  dchnowl- 
edgmervt  hyjoirvt  contrdctora.  When  a  case  is  barred  by  the  stat- 
ute, although  no  action  will  lie  upon  it,  yet  the  original  cause  of 
action  will  constitute  a  sufficient  consideration  to  support  a  new 
promise,  but  under  the  statute  the  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged.^  It  need  not  be  by  any  means 
formal,  nor  need  it  contain  an  express  promise,  but  it  must  ac- 
knowledge in  some  way  the  existence  of  the  debt.*  The  acknowl- 
edgment of  one  of  two  or  more  joint  contractors  or  executors  or 
administrators  does  not  bind  any  other.'  And  in  actions  whero 
the  statute  is  a  bar  to  an  action  against  part  of  the  defendants  but 
not  all,  the  plaintiff  may  recover  from  those  against  whom  his 
right  is  not  barred,  notwithstanding  the  defense  of  others  as  to 
whom  it  is  barred.*  This  is,  however,  only  affirmative  of  the  rule 
already  considered,  allowing  the  judgment  in  all  cases  to  be  ren- 
dered after  the  rule  of  decrees  in  chancery,  in  accordance  with  the 

>  Angell  on  lim.  %%  186,  187,  and  *  Angell  on  Lim.  §  208. 

notes.  *  Id.  §  272. 

« Wynn  v,  Comelaon,   52  Ind.  818,  •  2  R.  S.  (1876)  129,  g  22t 

citing  Boyd  p.  Boyd,  27  Ind.  429.  •  2  R.  S.  (1876)  129,  %  222. 
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right  of  the  case  without  regard  to  the  ancient  technical  strictness 
in  relation  to  joint  debtors.^ 

§  28.  PaH  payment  as  cm  achnowledgment.  Notwithstand- 
ing the  requirement  that  an  acknowledgment  to  take  the  case  oat 
of  the  statute  must  be  in  writing,  yet  part  payment  may  have  that 
effect,  though  a  mere  indorsement  by  the  payee  or  obligee  of  a 
note  or  other  evidence  will  not  have  this  effect.^  Such  a  part  pay- 
ment must  be  upon  the  claim  which  is  the  foundation  of  the 
action  to  which  it  is  set  up,  and  must  be  of  a  sum  less  than  the  debt.' 

§  29.  StatiUe  nma  agamst  tJte  state  amd  Urvited  States,  Con* 
traiy  to  the  general  rule  in  England*  and  elsewhere,  the  state  of 
Indiana  and  the  United  States,  like  private  individuals,  are 
barred  by  the  statutes  of  limitations."  This  is  more  in  har- 
mony with  democratic  ideas  than  is  the  English  maxim,  which 
had  its  origin  in  the  absurd  fiction  of  royal  omnipotence  and  in- 
bdlibility. 

§  30.  Jvdgments  presumed  paid  after  twefity  yea/rs.  Domes- 
tic judgments  were  not  by  the  common  law  affected  by  the  stat- 
ute of  limitations,  but  by  analogy  to  the  statute,  they  were  pre- 
Bomed  to  be  paid  after  twenty  years.'  This  presumption  is  made 
eondusive  in  this  state,  both  as  to  foreign  and  domestic  judgments,'^ 
and  that,  notwithstanding  they  are  expressly  embraced  within  this, 
to  which  the  twenty  years  limitation  applies. 

§  31.  PaH  otJai  of  joi/rvt  pUmvtiffs  ha/rred  rnay  he  joined; 
how.  Where  part  only  of  the  persons  entitled  to  join  as  plaintiffs 
are  barred  by  tibe  statute,  they  may  all  still  join  as  plaintiffs,  and 
when  the  fact  that  any  one  is  barred  appears,  his  name  may  be 
stricken  out  and  the  case  may  proceed  as  to  the  rest,^  or  upon  final 
judgment  the  same  may  be  rendered  for  or  against  any  one  or 
more  of  the  plaintiffs  under  the  provisions  of  the  code  already 
eonsidered.* 

§  32.    Rights  of  joint  debtor  and  fmsband  and  wife^  in,  cer- 

>PoBt,  di.  jy  §  8.  oecurrit  Begi. 

>2  B.  S.  (1876)  129,  §  223.  *2  R.  S.  (1876),  129,  §  224;  Gart- 

'  Prinatt  v.  Ronyon,  12Ind.  174;  Gon-  wiight  v.  Biggs,  41  Ind.  184. 

wril  r.  Biicfaaiian«  7  BIkf.  587;  Garlile  *  Angell  on  lim.  §  94. 

9. Harm,  Bind. 421;  Fnrgeson  «.  Ram-  *2 R.  S.  (1876)  129,  g  225. 

■qr.  41  id.  511.  "2^8.  (1876)  129,  g  226. 

^Tlie  maxim  it:     Nullum  tempus  'Poet,  ch.  lY  §  8. 
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tain  cases.  Where  a  joint  debtor  pays  a  debt  which  is  as  to  his 
co-debtor  barred  by  the  statute,  he  cannot  recover  contribution 
from  such  joint  debtor.^  But  a  husband  is  not  barred  from  join- 
ing and  suing  for  the  use  of  the  wife  at  any  time  during  coverture 
in  any  action  which  could  survive  to  her  after  the  removal  of  her 
disability.* 

§  33.  When  the  right  of  action  accrues.  There  is  not  much 
difficulty  in  determining  when  the  right  of  action  accrues  as  a 
question  of  law.  Sometimes,  it  is  true,  there  is  a  controversy  upon 
mere  technical  points,  such  as  whether  a  right  of  action  accrues 
upon  negotiable  paper  upon  the  last  day  of  grace  or  only  the  next 
day  after;  but  such  questions  hardly  ever  arise  under  statutes  of 
limitations,  and  if  the  question  should  arise,  the  strict  construc- 
tion in  favor  of  the  creditor  would  generally  prevail.  In  actions 
upon  express  contracts  for  money,  of  course,  the  cause  of  action 
accrues  when  the  money  is  due  by  the  contract,  and  so  upon  aa 
implied  contract  to  pay  money  whenever  by  law  the  debtor  be- 
comes liable,  the  cause  has  accrued ;  but  in  actions  for  the  recovery 
of  money  from  a  party  who  holds  the  same  in  a  fiduciary  capacity, 
no  right  of  action  accrues  until  a  demand  is  made,'  unless  by  some 
contract  or  duty  arising  out  of  the  relation,  it  is  made  obligatory 
upon  the  person  holding  the  money,  to  account  and  pay  periodi- 
cally, as  in  case  of  a  public  officer  whose  duty  it  is  to  report  to 
another  officer  periodically  and  pay  over  money  in  his  hands  as 
such  officer,  it  is  held  that  the  right  of  action  accrues  upon  the 
failure  to  report  and  pay  at  the  fixed  period  without  demand.*  In 
actions  for  tort,  there  can  be  no  question  that  the  cause  accrues  with, 
the  commission  of  the  act.  In  actions  for  the  possession  of  real 
estate  whenever  there  is  a  visible  adverse  claim,  the  right  accrues." 
And  where  the  action  is  against  one  who  claims  as  a  cotenant,the 
cause  accrues  whenever  the  cotenant  first  denies  the  cotenancy  and 
claims  to  hold  for  himself,  which  is  always  presumed  where  there 
is  exclusive  unqualified  possession  and  claim. 

§  34.     ITie  statute  applies  alike  to  legal  and  equitable  causes. 
Prior  to  the  blending  of  law  and  equity,  the  statutes  of  limitations 

1 2  R.  S.  (1876)  180,  §  227.  *  Moore  v.  The  State,  55  Ind.  360. 

Md.  §  228.  *Hargi8  v.  InhabitantB  etc.  29  Ind. 

s  Cunningham  v,  McKindley,  22  Ind.  70. 
149. 
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were  never  applied  directly  to  miits  in  equity,  although  courts  of 
equity  in  analogy  to  the  rules  of  law,  held  the  statutes  of  limita- 
tions binding,  the  maxim  being,  "  equita^  sequitur  JsgemP  ^  But 
while  this  is  so,  there  were  cases  where  a  court  of  equity  would 
disregard  the  statute,  and  permit  a  cause  of  action  to  be  enforced 
even  after  the  period  had  expired,  while  in  other  cases  the  cause 
of  action  would  be  held  stale  before  the  statutory  time.*    But  the 

question  can  no  longer  arise  in  this  state,  as  the  code  settles  the 
rule  in  all  cases  alike,  aud  whether  the  right  be  legal  or  equitable, 
the  statute  applies  to  all  cases  alike." 

§  35.  How  shall  the  defendant  avail  hmiself  of  the  statute  of 
limitationaf  The  statute  abolishes  or  obliterates  the  cause  of 
action  and  leaves  the  defendant  with  as  full  and  perfect  a  title  to, 
and  enjoyment  of  the  subject,  as  if  the  same  had  been  cast  upon 
him  by  operation  of  law  or  the  act  of  the  plaintiff  himself.*  It 
would  therefore  seem  that,  whenever  it  appeared  upon  the  pleading 
of  the  plaintiff,  that  the  cause  of  action  had  been  thus  obliterated, 
it  should  be  held  bad  on  demurrer.  But  upon  general  prin- 
ciples^ of  pleading,  it  has  long  since  been  settled  at  law  that,  as 
there  are  many  exceptions  to  the  statute,  while  the  fact  that  the 
cause  of  action  is  s^own  prima  facie  to  be  barred,  yet  in  order  to 
give  the  plaintiff  an  opportunity  to  reply  the  exceptions,  the  stat- 
ute must  be  pleaded."  Whether  this  is  in  accordance  with  the  logi- 
cal rules  of  common  law  pleading,  it  is  too  late  to  inquire.  But  the 
rule  in  equity  pleading  for  the  same  reason,  as  there  is  no  special 
replication  in  equity,  is  different;  there,  if  the  bill  upon  its  face 
show  that  the  cause  of  action  is  barred,  the  objection  may  be  taken 
on  demurrer;  and  if  the  complainant  rely  upon  exceptions  to  take 
the  case  out  of  the  statute,  they  must  be  stated  in  the  bill."  Under 
the  code,  the  reason  of  the  rules  already  discussed  as  the  common 
law  rules  rather  than  the  equity  mode  of  pleading,  has  been  adopted, 
and  in  &vor  of  requiring  the  statute  to  be  pleaded  in  all  cases,  and 
the  ruling  has  been  to  this  effect  in  general.^  A  single  exception  has 

'AngellonLim.  g  25  et  seq.;  1  Story's  'Angell  on  Liin.  §  294;  Stoiy's  PI. 

Eq.  §  64.  §g  503,  635. 

•  AngeH  cm  Lim.  §  26,  note  2.  'The  J.  M.  &  I.  R.  R.  Co.  r.  Hen- 

'POcfaer  «.  Flinn,  dO  Ind.  202.  dxicks,  41  Ind.  48,  and  cases  cited  at 

^Bowen  v.  Piesten,  48  Ind.  d67.  p.  62. 
»  AngeQ  on  lim.  g  285. 
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been  countenanced,  whether  wisely  or  not  need  not  be  discussed. 
It  is  this:  Where  the  statute  of  limitations  is  descriptive  of  the 
right  of  action,  where  no  exception  exists  and  the  complaint  shows 
that  the  action  is  barred,  the  objection  may  be  taken  on  demurrer.^ 

tHaimali  9.  The  Jeff.  B.  B.  Co.  d2  Ind.  118. 
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CHAPTER  II. 

OP  THE  COMMEKOEMENT  OF  AN  ACTION— THE 

PROCESS. 

§  1.  Commencement  of  actions  at  the  common  law  not  discussed  here. 

2.  Gommoicement  of  actions  at  law  and  suits  in  equity. 

3.  Arrest  on  dvil  process  virtually  abolished  by  the  constitution. 

4.  Definition  of  process. 

5.  Farmer  division  of  process. 

6.  Action.    How  commenced. 

7.  The  commencement  of  an  action,  what. 

8.  Issuance  of  process.  ^ 

9.  No  precipe  necessary.    Process  may  be  issued  to  several  counties  at  once. 

10.  Duty  of  sherifT  to  indorse  receipt  of  summons  and  proceed  to  serve  the 

same. 

11.  The  usual  or  last  place  of  residence,  what. 

12.  Time  and  manner  of  returning  summons. 

13.  Acknowledgment  a  substitute  for  service  of  summons. 

14.  Process,  how  served  on  a  corporation. 

15.  Nonresident  railroad  corporation. 

16.  Process,  haw  served  upon  agent  where  corporation  or  company  is  required 

to  file  agreement  to  accept  service. 

17.  Great  strictness  formerly  required  in  service  and  return  of  process. 

18.  Code  seems  to  relax  this  strictness. 

19.  Substance  of  summons  and  return  still  preserved. 

20.  Notaoe  by  publication  in  certain  cases. 

21.  Notice  by  publication  continued. 

22.  Notice  by  publication  continued. 

23.  Affidavit  and  publication. 

24.  Duty  of  derk  to  make  publication  when  affidavit  ffied. 

25.  Summons  served  outside  the  state  as  good  as  publication. 

26.  In  case  of  nonresidence,  where  the  name  is  unknown,  how  to  proceed. 

27.  Proper  evidence  of  service  of  process  or  notice. 

§  1.  Commencement  of  actions  at  the  common  la/w  ovot  die- 
ctueed  here.  The  modes  of  commencing  actions  at  the  common 
law,  bj  original  writ  or  j^ecijpe^  with  the  peculiarities  of  the  forms 
aod  coarse  of  procedure,  are  found  in  the  common  law  treatises 
upon  pleading  and  practice,  and  it  would  serve  little  or  no  benefi- 
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cial  purpose  to  enter  into  an  examination  of  that  subject  here. 
The  curious  student  who  desires  to  examine  the  subject  is  referred 
to  the  treatises. 

§  2.  Commencement  of  actions  at  law  and  suits  in  equity. 
Formerly  in  Indiana,  an  action  was  commenced  hy  jprecipe^  which 
is  simply  an  order  by  the  plaintiff's  attorney  for  process.  And 
the  declaration  might  either  accompany  the  precipe,  or  be  filed 
afterwards,  within  certain  limits.  And  upon  affidavit  for  bail,  the 
process  was  a  capias^  upon  which  the  defendant  was  arrested  and 
held  to  bail.  But  otherwise,  upon  filing  ih.^  precipe  without  affi- 
davit for  bail,  the  process  was  a  summons  simply.^  And  under 
the  chancery  practice,  the  action  was  commenced  by  filing  the  bill, 
upon  which  the  clerk  issued  a  svhpcena. 

%  3.  Arrest  on  cwU  process^  virtually  abolished  hy  theconsti- 
tution.  The  constitutional  abolition  of  imprisonment  for  debt, 
virtually  put  an  end  to  the  arrest  of  the  defendant  upon  civil  pro- 
cess; for  although  there  is  an  exception  in  cases  of  fraud,  yet  in 
practice  the  constitutional  prohibition  gives  almost  total  immun- 
ity from  arrest  on  civil  process. 

§  4.  Definition  of  process.  Process  is  the  means  hy  which 
the  defendant  is  hrought  into  court  to  answer.* 

§  5.  Foi'mer  division  of  process.  Anciently  process  was  di- 
vided into  original^  m^esne  and  fifial.  But  in  modem  practice, 
as  suits  were  never  begun  by  original  writ,  the  process  is  di- 
vided into  m^esne  and  final;  the  former  signifying  all  process 
which  intervenes  between  the  beginning  and  end  of  the  suit,  em- 
bracing that  with  which  it  is  begun,*  and  the  latter,  that  by  which 
the  final  judgment  of  the  court  is  enforced. 

§  6.  Action.  How  commenced.  A  <xoil  action  is  commenced 
by  filing  a  complaint  in  the  office  of  the  clerk  of  the  court,  who 
thereupon  issues  a  surmnons  for  the  defendant.  Filing  a  paper 
consists  in  depositing  it  in  the  office  of  the  clerk  or  delivering  it 
to  him,  whose  duty  it  is,  upon  a  complaint  or  other  proper  paper 
being  delivered  to  him,  in  vacation,  to  indorse  the  fact  and  date  of 
filing  on  the  same,  signing  his  name  to  such  indorsement,  and 
placing  the  same  upon  the  files  of  the  court.    The  summons  is 

>  B.  S.  (1843)  671  et  seq.  '2  Bouv.  L.  Diet.  887;  1  Fame,  868, 

•3Blk.  Com.279. 
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directed  to  the  sheriff  of  the  county  in  which  the  defendant  upon 
whom  service  is  directed  resides,  and  may  be  directed  to  any 
county  in  the  state.  It  commands  the  sheriff  to  summon  the  de- 
fendant or  defendants,  giving  their  full  names,  to  be  and  appear 
before  the  court  at  the  next  term  thereof,  stating  the  time  to  an- 
swer the  complaint  of  the  plaintiff,  by  his  full  name,  and  com- 
manding the  sheriff  to  return  the  summons  at  the  same  time.  The 
summons  is  tested  in  the  name  of  the  clerk  and  issues  under  the 
seal  of  the  court. 

§  7.  The  commencement  of  a/n  action,  what.  Under  the  code 
of  civil  procedure,  where  the  action  is  commenced  by  summons, 
as  it  must  be,  to  enable  the  plaintiff  to  recover  a  personal  judg- 
ment, unless  the  defendant  voluntarily  appears,  the  issuing  of  the 
summons  is  to  be  deemed  and  taken  as  the  commencement  of  the 
action.^  But  this  is  only  declaratory  of  the  rule  at  the  common 
law.  The  Msumg  is  the  mere  delivery  of  the  summons  to  the 
sheriff  actually  or  constructively. 

§  8.  Iss7iance  of  proceM.  It  is  the  duty  of  the  clerk  of  the 
court,  upon  the  filing  of  a  complaint,  to  issue  a  summons  and  to 
deliver  the  same  to  the  sheriff;  if  the  summons  is  directed  to  the 
sheriff  of  the  county  in  which  the  court  is,  he  delivers  the  sum- 
mons to  him  directly,  or  places  it  in  a  safe  designated  depository 
within  his  reach,  and  under  his  control.  If  it  be  directed  to  the 
sheriff  of  another  county,  he  puts  it  in  the  mail,  addressed  to  him 
at  hiB  proper  post  ofSce,  or  he  may  deliver  the  same  to  the  attor- 
ney of  the  plaintiff  to  be  transmitted.  The  parting  with  the  pos- 
session of  the  summons  by  the  clerk,  in  any  of  these  modes,  is  a 
I^al  issuance  of  the  summons  within  the  rule. 

§  9.  No  precvpe  necessary.  Process  may  he  issued  to  several 
counties  at  once.  No  precipe  or  other  order  is  necessary,  although 
it  is  usual  for  the  attorney  for  the  plaintiff  to  indorse  on  the  com- 
plaint an  order  for  summons,  especially  if  it  be  required  to  be 
issued  to  another  county.  The  plaintiffs  attorney  may  order 
summons  to  issue  to  several  counties  at  the  same  time,  which 
only  occurs  where  the  defendants  live  in  different  counties,  and  in 
sudi  case  it  is  the  duty  of  the  derk  to  issue  the  summons  accord- 
ing to  the  order.' 

» 2  E.  8.  a876)  46-7,  §  34.  'Id.  46,  §g  83,  34. 
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§  10.  Duty  of  sheriff  to  indorse  receipt  of  awmnone  <znd  pro- 
ceed to  serve  the  same.  The  summous  being  delivered  to  the 
sheriff,  it  is  his  duty  to  indorse  thereon  the  day  and  hour  he  re- 
ceives the  same,^  by  himself  or  his  deputy,  and  to  find  the  defend- 
ant, if  he  is  within  his  county,  and  to  proceed  without  delay  to 
serve  the  same  upon  him.  Tliis  he  may  do  by  reading  the  same 
to  him,  or  if  he  do  not  find  the  defendant  so  as  to  read  the  sum- 
mons to  him,  he  may  leave  a  copy  of  the  same  at  his  usual  or  last 
place  of  residence.^ 

§  11.  The  usv>al  or  last  place  of  residence^  what.  The  usual 
or  last  place  of  residence  referred  to,  is  the  place  of  residence  at 
the  time  of  service.  For  if  the  defendant  has  ceased  to  have  a 
residence  in  the  county  where  he  has  resided,  he  cannot  be  served 
by  leaving  a  copy  at  the  place  where  he  last  resided;  such  an  at- 
tempt at  service  would  be  ineffectual. 

§  12.  Time  and  man/ner  of  retm^nvng  summons.  The  sum- 
mons is  returnable  on  the  second  day  of  the  next  term  after  its 
issuance,  and  on  or  before  that  day,  the  sheriff  indorses  upon 
the  summons  the  time  and  manner  in  which  he  has  served  the 
same,  if  he  has  made  service;  and  if  he  has  not,  then  he  indorses 
the  fact  that  the  defendant  is  not  found  within  his  bailiwick 
(within  his  county).  This  indorsement  is  signed  by  the  sheriff  or 
by  the  deputy  in  his  name,  and  is  called  the  sheriff  "^s  return. 
And  with  this  return  indorsed  upon  the  summons,  the  sheriff  files 
it  with  the  clerk,  and  the  summons  and  return  become  a  part  of 
the  files  of  the  court,  and  a  part  of  the  record  of  the  cause. 

§  13.  Acknowledgment  a  substitute  for  service  of  simrnums. 
An  acknowledgment  of  service  indorsed  upon  the  summons  by 
the  defendant  in  due  time,  or  a  voluntary  appearance  to  the  action 
in  person  or  by  attorney,  is  equivalent  to  service.' 

§  14  Process^  how  served  on  a  corjHnution,  What  has  been 
said  in  reference  to  the  service  of  the  summons,  so  far,  relates  to 
service  upon  natural  persons;  and  the  same  is  appropriate,  so  far 
as  the  manner  of  service  is  concerned,  to  all  cases.  But  as  cor- 
porations only  exist  in  contemplation  of  law  and  have  no  tangi- 
ble personal  existence,  and  can  only  act  through  agents,  officers 
and  servants,  the  code    specially  points  out  the  persons  upon 

>Id.47,S35.  >Id.  ' 2 R. 8.(1876)47,  §85. 
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whom  process  npon  a  corporation  may  be  served.*^  Process  in  a 
suit  against  a  corporation  may  be  served  on  the  president,  presid- 
ing officer,  mayor  or  chairman  of  the  board  of  tmstees;  but  if 
the  chief  officer  of  a  corporation  is  not  found  in  the  county,  then 
upon  its  cashier,  secretary,  derk,  general  or  special  agent;  or  if  it 
be  a  municipal  corporation,  its  marshal;  or  if  a  library  associa* 
tion,  upon  its  librarian. 

§  15.    NonrTesident  ra/ilroad  ec/rjporaUon.    So  in  suits  against 
•  a  railroad  company,  whose  principal  office  is  not  in  the  state,  pro- 
cess may  be  served  upon  any  officer,  director,  attorney  or  general 
agent. 

§  16.  Proc€88j  how  served  v^pon  ag&rU  where  corporation  or 
corn^ny  is  reqyn/red  to  file  agreement  to  accept  service.  "Wherever 
a  foreign  corporation,  such  as  an  insurance  company,  an  express 
company,  or  any  other  corporation  or  company,  has  an  office  or 
agency  in  any  county,  in  those  cases  where  by  law  such  corporation 
is  required  to  file  a  power  of  attorney,  authorizing  such  agent  to 
accept  service,'  the  service  must  be  made  upon  the  agent  so  au- 
thorized.' But  in  other  cases  process  may  be  served  upon  any 
agent  or  clerk  employed  in  the  office  oe  agency. 

§  17-  Gfreat  strictness  formerly  required  in  service  amd  retva^ 
of  process.  As  the  process  is  the  means  by  which  the  court  ob- 
tains jurisdiction  of  the  person  of  the  defendant,  great  strictness 
has  been  thought  to  be  necessary  in  the  issuing,  service  and  return 
of  the  same,  as  well  as  in  the  form  of  the  process  itself. 

§  18.  Code  seems  to  relax  this  strictness.  A  section  of  the 
code  of  practice,  however,  seems  to  have  been  intended  to  obviate 
the  necessity  of  this  strictness.  The  provision  is  that  no  sum- 
mons, nor  the  service  thereof,  shall  be  set  aside  or  be  adjudged 
insufficient,  where  there  is  sufficient  substance  about  either  to  in- 
form the  party  on  whom  it  may  be  served,  that  there  is  an  action 
institated  against  him  in  court^ 

§  19.  Substance  of  sum/nums  amd  retv/m  stUl  preserved.  But 
whatever  construction  this  liberal  section  may  receive,  no  one 
should  permit  the  substantial  requisites  of  the  summons  and  the 
return,  which  have  been  briefly  pointed  out,  to  be  neglected.    But 

>2R.&  0876)48,  §36.  •Id. 

•1  R.  8.  a876)  873,  466-7,  595.  *2  B.  8.  0876)  49,  §  87. 
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the  discussion  of  the  subject  of  defects  in  the  process  or  return 
will  be  considered  under  another  head.  Although  the  right  to 
arrest  the  defendant  upon  mesne  process  still  exists  in  certain 
cases,  yet  as  it  seems  the  proceedings  by  which  he  is  arrested  do 
not,  by  any  means,  where  they  are  resorted  to,  have  anything  to 
do  with  bringing  the  defendant  into  court,  but  are  ranked  among 
the  special  proceedings  merely  ancillary  to  the  main  action,  it  will 
be  more  appropriate  to  discuss  the  subject  und'er  the  head  of  special 
or  ancillary  proceedings.  Where,  for  any  reason,  the  sheriff  fails 
to  serve  the  summons,  the  fact  of  nonservice  must  be  duly  re- 
turned, and  then  upon  the  order  of  the  plaintiff's  attorney,  the 
clerk  will  issue  an  alias  summons,  and  if  the  defendant  be  not 
still  found  upon  a  like  return  and  order,  the  clerk  will  issue  a 
pl/wnes  summons,  and  so  on  o^  libitum  until  no  further  prospect 
of  finding  the  defendant  remains. 

§  20.  Notice  by  pvhlication^  m  certain  cases.  It  often  oc- 
curs that  a  plaintiff  has  a  cause  of  action  against  one  or  more 
defendants,  where  it  is  impracticable  to  obtain  service  of  a  sum- 
mons upon  him,  or  them,  in  any  of  the  modes  which  have  been 
pointed  out.  In  such  case,  no  personal  judgment  can  be  ob- 
tained against  such  defendants.  The  cases  referred  to  are  those 
where  the  defendant  is  a  foreign  corporation  or  a  nonresident,  or 
'  where  a  resident  of  the  state  has  departed  the  state,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  process,  or  so  keep9 
himself  concealed  with  the  like  intent.  But,  notwithstanding  in 
this  class  of  cases  there  can  be  no  actual  service,  still  no  action 
can  be  maintained  against  such  parties  and  prosecuted  to  final 
judgment  and  execution,  unless  by  personal  service  of  process  on 
such  defendants,  or  unless  they  shall  have  some  property  right  or 
credit  within  the  territorial  jurisdiction  of  the  court,  that  is,  within 
the  county  where  the  suit  is  brought;  with  the  exception,  perhaps, 
of  the  single  case  of  suits  for  divorce,  which  were  never  governed 
by  the  rules  of  the  common  law.  It  is  provided  therefore  by  the 
code,  in  analogy  to  the  practice  in  chancery,  and  in  some  cases  at 
law,  under  statutes,  that  the  defendant  may  be  brought  into  court, 
and  subjected  to  its  jurisdiction,  so  far  as  to  afiect  and  even  divest 
him  of  his  property  rights  or  credits,  which  may  be  found  within 
the  county;  and-  even  in  other  counties  where  the  subject  matter 
lies  in  different  counties,  upon  notice  by  publication. 
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§  21.  Ifotice  hy  publication  continiced.  The  cases  in  which 
pablication  may  be  made,  as  against  non-resident  defendants,  or 
foreign  corporations,  or  residents  who  have  departed  from  the 
Etate,  with  intent  to  defraud  their  creditors,  or  to  avoid  the  service 
of  summons,  or  who  keep  themselves  concealed  with  a  like  intent^ 
may  be  thus  enumerated:  1.  Where  the  plaintiff  is  a  non-resi- 
dent or  a  foreign  corporation,  and  the  action  is  concerning  real  ^ 
estate  in  any  form;  and  where  the  defendant  is  a  necessary  party 
thereto.  2.  Where  the  defendant  is  a  non-resident  or  is  guilty 
of  the  fraudulent  concealment  or  departure  above  mentioned  ' 
and  the  cause  of  action  is  founded  upon  or  connected  with  a  con- 
tract, or  arises  from  a  duty  imposed  by  law.  3.  Where  the  de- 
fendant is  a  non-resident  and  the  object  of  the  action  is  to  enforce 
or  discharge  a  lien,  or  4.  Where  the  action  is  for  a  divorce,  and 
the  defendant  is  a  non-resident.^ 

§  22.  Hfotice  l>y  pvhUcaUon  eonimtced.  The  first  classification 
embraces  a  large  class  of  cases,  such  as  actions  for  the  foreclosure 
of  mortgages,  for  partition  of  lands,  for  quieting  and  determining 
title  to  lands,  or  for  enforcing  or  discharging  liens  upon  the  same, 
as  well  as  actions  for  the  possession  of  real  estate,  where  there  is 
no  tenant  in  possession  and  where  there  is  no  agent  residing  in 
the  state.^  But  if  there  be  an  agent  of  the  defendant  in  the  state, 
service  may  be  had  upon  him  in  person.  The  second  specification 
only  relates  to  cases  where  it  is  sought  to  obtain  jurisdiction  by  ' 
attachment  and  garnishment;  and  in  such  cases  no  jurisdiction  is 
obtained,  nor  is  tlie  service  by  publication  available  unless  prop- 
erty be  attached,  or  some  person  is  served  with  a  garnishee  process 
in  the  county,  and  answers,  showing  money  or  property  of  the  de- 
fendant or  indebtedness  to  him.'  But  the  full  discussion  of  tliis 
question  will  be  more  appropriate  to  the  subject  of  attachment^ 
which  will  be  examined  elsewhere.  The  third  class  of  cases  where 
there  may  be  notice  by  publication  is,  where  the  enforcement  or 
diBcharge  of  a  lien  is  sought;  this  perhaps  is  mainly  embraced 
within  the  first  specification,  as  most  liens  apply  to  real  estate. 
But  as  liens  may  exist  both  upon  chattels  and  upon  choses  in  ac- 
tion, this  specification  is  intended  to  embrace  these  classes.    The 

'  2  B.  S.  (1876)  251,  §  694;  Id.  49-       •  2  R.  S.  (1876)  251,  §  594. 
50,  8  38.  »2  R.  S.  (1876)  103,  §  162. 
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fourth  claes  of  cases  where  publication  may  be  made  is,  in  actions 
for  divorce,  where  by  the  statute  the  same  must  be  brought  in  the 
county  where  the  plaintiff  resides,^  and  where  it  appears  by  affida- 
vit of  a  disinterested  person,  that  the  defendant  is  a  non-resident, 
notice  may  be  given  by  publication. 

/  §  23.  Affidcmt  in  pvhlication.  .  In  all  cases,  before  publication 
can  be  made,  the  plaintiff  or  some  one  for  him  must  file  an  affida- 
vit in  the  court  setting  forth  the  ground  of  application  for  publi- 
cation. The  section  of  the  code  providing  for  this  affidavit  is  very 
confused,  and  it  is  difficult  to  tell  what  its  requirements  are.  But 
it  seems  from  the  language  of  the  section,'  it  ought  to  show,  1. 
That  the  defendant  is  a  non-resident,  or  has  absented  or  concealed 
himself,  as  the  case  may  be,  and  2.  That  the  action  belongs  to 
one  of  the  classes  enumerated,  where  publication  is  proper.  But 
upon  the  theory  that  the  complaint  must  be  already  on  file,  and 

)  that  it  must  show  to  what  class  the  case  belongs,  the  opinion  was 
formerly  maintained  that  it  was  sufficient  to  show  the  absence, 
concealment  or  non-residence  of  the  defendant  as  the  case  might 
be;  the  other  facts  already  appearing  in  the  record.  This  latter 
view. received  the  sanction  of  the  supreme  court.'  But  as  the 
notice  by  publication  is  not  according  to  the  course  of  the  com- 
mon law,  and  therefore  requires  strict  compliance  with  the  law  to 
confer  jurisdiction,  and  as  the  language  of  the  statute  seems  im- 
perative, it  was  always  safer  to  follow  it,  notwithstanding  the  judi- 
cial sanction  of  the  other  view.  But  the  supreme  court  have 
recently  held  a  strict  compliance  with  the  letter  of  the  statute  neces- 
sary, and  that  a  failure  to  comply  with  it  renders  the  proceedings 
absolutely  void.*    The  requirements  of  the  affidavit  will  be  better 

,  seen  by  reference  to  the  form  in  Part  III. 

§  24.  Dvity  of  clerk  to  make  jptibUoation  when  affldamb  fled. 
The  affidavit  must  be  filed  with  the  clerk  of  the  court,  and  in  vaca- 
tion it  is  his  duty  without  any  order  to  make  publication  of  the  pen- 
dency of  the  action,  by  three  successive  insertions  of  the  notice,  in  a 
newspaper  published  in  the  county  where  the  suit  is  brought,  if  there 
is  one  published  in  the  county;  otherwise,  in  a  paper  in  the  county 

1 2  B.  S.  a876)  828,  §  12.  *  Fontaine  t;.  Huston,  58  Ind.   316, 

*2  R.  S.  (1876)  49  §  38.  overroling  Trew  r.  Gfasldll,  snpEa. 

<  Tiew  r.  GaskiU;  10  Ind.  265. 
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nearest  thereto  wherein  a  paper  is  published.*  If  the  court  is  in 
session,  there  should  be  an  order  for  publication  entered. 

§  25.  SuTnmans  served  oietside  the  state,  ds  good  asptiblica' 
tion.  Where  the  defendant  is  a  non-resident  of  the  state,  the  ser- 
vice of  a  summons  upon  him  personally  will  have  the  same  effect 
as  publication.  Such  service  may  be  made  by  any  one,  and  may 
be  proved  by  affidavit,  stating  the  service  and  the  personal  identity 
of  the  defendant* 

§  26.  In  case  of  nonresidence  where  the  name  is  unJcnovm,  how 
to  proceed.  In  cases  where  publication  is  proper,  and  where  it  is 
necessary  to  make  parties  defendant  whose  names  are  unknown, 
and  the  plaintiff  files  an  affidavit  of  non-residency,  containing  the 
other  grounds  for  publication,  with  the  additional  statement  show- 
ing such  want  of  knowledge  of  the  names  of  such  defendants,  pro- 
ceedings may  be  had  against  them  without  naming  them,  and  the 
court  may  make  such  order  respecting  the  notice  and  its  publica- 
tion as  shall  be  deemed  proper.' 

§  27.  Proper  evidence  of  service  of  process  or  notice.  In  cases 
where  there  has  been  service  of  process,  the  evidence  of  the  fact  is 
the  sheriff's  return.  But  in  cases  of  publication,  there  must  be 
proof,  wbich  consists  usually  of  an  affidavit  annexed  to  a  copy  of 
the  printed  notice,  stating  that  the  notice  has  been  published  in 
the  proper  paper  the  proper  number  of  times,  giving  the  particu- 
lar dates  of  such  publication  and  the  location  of  such  paper.  This 
afiSdavit,  in  all  cases  where  publication  of  any  kind  in  a  newspa- 
per is  required  by  law,  may  be  made  by  the  printer  of  such  paper, 
or  by  any  person  in  his  employ;  a  derk  or  printer,  who  knows  the 
fact.^  These  are  the  expressions  of  the  statute;  but  if  the  court 
should  elect  to  accept  the  affidavit  of  any  one  connected  with  a 
newspaper  establishment,  or  even  a  competent  witness  who  was 
not  one  but  who  knew  the  fact,  there  could  be  no  valid  objection  to 
the  mode  of  proof  in  any  subsequent  step  in  the  case.  It  will  be 
borne  in  mind,  as  will  more  fully  appear  hereafter,  that  the  whole 
theory  of  proceedings  upon  publication  without  personal  service 
or  appearance  is  based  upon  the  right  of  the  state  through  its 

>2R.8.a87«)50,§88.  'Id.  61,  §40. 

•  Id.  50-1,  §  89.  *  2  R.  S.  0876)  152-B,  g  287. 
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conrts  to  subject  property  within  its  jurisdiction  to  the  payment 
of  the  debts  of  the  owner,  and  therefore  so  far  only  as  a  suit 
and  proceedings  operate  in  rem^  that  is,  upon  the  property  itself, 
the  remedy  eid^ends.  But  without  service  of  process  proper  or 
appearance,  there  can  be  no  judgment  which  will  create  a  personal 
liability.* 

»Peimoyer  v.  Neff  (U.  S.  S.  B.),  5  Otto,  714; , 
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CHAPTER  III. 

OF  SUBSIDIARY  PROCEEDINGS, 

§  1.  Atfcadunent  under  the  oode,  collateral  to  the  main  action. 

2.  Oases  where  attachment  may  be  had. 

3.  Attachment  may  be  had  in  money  demand;  whether  in  tort,  qwere.  \ 

4.  Limitation  of  the  right  to  hare  attachment  in  certain  cases. 

5.  Affidavit  in  attachment. 

6.  Undertaking  in  attachment. 

7.  Issnanoe  of  the  order  of  attachment. 

8.  No  judgment  except  in  certain  oiumerated  cases. 

9.  laen,  service  and  retnm  of  order. 

10.  Pezsonal  property  must  first  be  taken,  and  if  removed,  may  be  taken  in 

another  county. 

11.  Interest  of  heir  or  distributee  subject  to  seizure. 

12.  Modes  of  releasing  attached  property. 

13.  Perishable  property  may  be  sold  pending  the  proceedings. 

14.  Bemedy  of  third  party  where  property  is  improperly  seized. 

15.  Garnishment-affidavit. 

16.  From  what  time  garnishee  liable. 

17.  Answer  of  garnishee. 

18.  Garnishee  refusing  to  appear  may  be  attached  or  defaulted. 

19.  Garnishee  arrested  in  certain  cases. 

20.  No  judgment  against  garnishee  unless  judgment  is  rendered  against  ae- 

fendant 

21.  Garnishee  must  see  that  the  court  has  jurisdiction  of  the  defendant. 

22.  Garnishee  espedally  interested  in  seeing  that  the  proceedings  are  regular, 

when  notice  is  by  publication. 

23.  Duty  of  garnishee  to  litigate  where  jurisdiction  of  defendant  has  not  been 

obtained. 

24.  Duty  of  garnishee  where  his  liability  is  ujwn  commercial  paper. 

25.  In  cases  where  paper  is  not  payable  in  bank,  a  diiferent  rule  prevails. 
2B.    Gontioversies  as  to  the  validity  of  assignment  of  the  paper  of  the  garnishee 

how  settled. 

27.  Judgment  against  garnishee,  when  rendered. 

28.  Other  creditors  may  be  admitted  to  file  claims  under  attachment  proceed- 

ing, before  final  judgmoii 

29.  Complaint  of  creditor  filing  under,  must  show  that  the  same  is  filed  under. 

30.  Creditor  may  contest  daim  of  other  creditors. 

31.  When  lien  attaches  to  property  upon  attachment,  may  levy,  and  on  money 

in  hands  of  garnishee. 

32.  Olgection  to  proceedings  in  attachment  or  garnishment,  when  taken. 
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CLA.IM  AND  DEUYBRT  OF  FEBSOITAIi  PBOPEBTT. 

§  33.    (xeneral  principle  stated. 

34.  In  what  cases  the  proceedings  may  be  had. 

35.  Personal  goods  defined. 

86.  Action,  how  prosecuted  without  the  writ  of  replevin. 

37.  Affidavit  for  order  of  seizure. 

88.  Order  of  seizure,  when  and  how  issued,  and  what  should  contain. 

39.  Duty  of  sheriff  in  the  execution  of  the  order. 

40.  Sheriff  may  break  open  house  to  execute  order. 

41.  Objection  to  order,  how  made. 

42.  Steamboat  attachments. 

IKJXTKCTIOirS  AND  BESTRAININa  0RDBB8. 

43.  Introductoiy. 

44.  Definition  of  ii^'unctions. 

45.  An  injunction  before  the  code — A  writ  issued  out  of  a  court  of  chancery. 

46.  The  code  has  not  materially  changed  the  class  of  cases  in  which  iqjunctions 

will  lie. 

47.  Enumeration  of  cases  under  the  code. 

48.  Mode  of  procedure  in  procuring  a  temporary  ii^'unction. 

49.  Plaintiff  seeking  temporary  ii^'unction  must  give  notice  or  show  emergenpy. 

50.  Mode  of  serving  notice  of  application. 

51.  An  emergency  defined. 

52.  Parties  may  read  affidavits  on  application  for  temporary  iigunction. 

53.  The  rule  as  to  reading  affidavits  stated. 

54.  General  rules  of  practice  on  the  hearing  of  the  motion  for  a  temporary 

order. 

55.  Practice  where  the  defendant  controverts  the  complaint  on  the  hearing  of 

the  motion. 

56.  Application  may  be  made  after  appearance  by  defendant. 

57.  The  hearing  of  the  motion  and  the  entering  and  service  of  the  order. 

58.  Consequences  of  the  violation  of  such  an  order. 

59.  Action  of  the  court  in  cases  of  violation  of  the  order;  may  dissolve  or  mod- 

ify such  an  order. 

60.  The  chancery  rule,  that  upon  the  coming  in  of  the  answer,  the  iig'unction 

is  dissolved,  does  not  prevail,  and  the  reason. 

61.  Ixvjunction  dissolved  in  certain  cases. 

62.  Appeal  lies  from  interlocutory  order  or  decree  granting  or  lefoaing  izgunc- 

tion. 

BECETVEBS. 

63.  Receivers  under  the  chancery  practice. 

64.  What  is  a  receiver. 

65.  (yeneral  rights,  powers  and  duties. 

66.  Enumeration  of  cases  wherein  a  receiver  may  be  appointed  under  the  code. 

67.  Of  the  mode  of  applying  for  a  receiver. 

68.  Who  may  be  a  receiver —how  appointed  and  qualified — what  his  specific 

duties. 
Depositing  money  in  court 
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ABBEST  AND  BAIL. 

70.  Ponner  rnle. 

71.  Steps  necessaryto  warrant  arrest  and  baiL 

72.  Order,  how  directed  and  what  to  contain. 

73.  Dnty  of  sheriff  on  ezecnting  the  order. 

74.  Recognizance  of  special  bail. 

75.  Defendant  nnable  or  onwilling  to  give  bail  may  test  the  ysdidity  of  the 

proceedings  by  habeas  corpus, 

76.  Plaintiff  may  olgect  to  sufficiency  of  bail,  and  how. 

77.  Special  proceedings  may  be  controverted  by  motion,  or  on  issue  and  idal. 

78.  Conclusion. 

KB  SZBAT. 

79.  Order  for  the  writ. 

80.  When  authorized  by  code. 

81.  Arrest  and  bail. 

82.  This  proceeding  may  be  had  by  a  sureiy. 

83.  Advantage  of  affidavit  or  bond  should  be  taken  on  special  appearance. 

§  1.  Attaehment  v/nder  the  code  collateral  to  the  mam  action. 
It  would  not  be  within  the  purpose  of  this  treatise,  to  enter  into  the 
origin,  histoiy  and  objects  of  the  law  of  attachment.  The  student 
is  referred  for  this  to  the  admirable  work  of  Mr.  Drake  on  Attach- 
ments. It  will  be  proper,  however,  in  connection  with  the  con- 
sideration of  the  several  steps  in  an  action,  to  note  the  relation 
and  some  of  the  peculiarities,  of  the  proceeding  in  attachment,  in 
connection  with  the  main  action  under  the  code  of  procedure; 
for  unlike  the  former  writ  of  attachment,  the  proceeding  is  not 
the  commencement  of  the  action,  but  is  collateral  to  it,  and  may 
be  commenced  at  or  after  the  commencement  of  the  action.^ 

§2.  Cases  where  attachment  mm/  he  had.  An  attachment 
may  be  had  by  the  plaintiff  in  an  action  for  the  recovery  of  money, 
at  or  before  the  commencement  of  the  action,  in  the  following 
cases:  1.  Where  a  defendant,  or  one  of  several  defendants,  is  a 
nonresident  or  a  foreign  corporation.  2.  Where  the  defendant, 
or  one  of  several  defendants,  is  secretly  leaving  or  has  left  the 
state,  with  intent  to  defraud  his  creditors;  or  3.  Where  he  so 
conceals  himself  that  a  summons  cannot  be  served  on  him;  or 
4.  Where  he  is  removing,  or  is  about  to  remove  his  property  sub- 
ject to  execution,  out  of  the  state;  not  having  enough  therein  to 
satisfy  the  plaintiff's  claim;  or    5.  Where  the  defendant  has  sold, 

12R.  8.(1876)  96-0,  §156. 
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conveyed,  op  otherwise  disposed  of  his  property,  subject  to  execu- 
tion, or  suffered  or  permitted  it  to  be  sold,  with  the  fraudulent 
intent  to  cheat,  hinder  or  delay  his  creditors;  or  6.  Where  he  is 
about  to  sell,  convey  or  otherwise  dispose  of  his  property  with 
such  intent.^ 

§3.  Whether  attachments  may  he  had  in  m/>ney  demands 
in  tort^  quere.  It  would  seem  from  the  definition  in  the  statute, 
that  an  attachment  might  be  had  if  the  claim  is  for  money,  though 
it  be  founded  in  tort,  notwithstanding  the  former  rule,  which  con- 
fined the  writ  to  actions  upon  contract;*  and  although  the  question 
seems  never  to  have  been  decided  in  the  supreme  court,  yet  the 
practice  of  issuing  attachments  in  actions  founded  in  tort  prevails 
extensively,  and  the  statute  is  so  broad  as  to  give  color  to  such  a 
construction.  But  it  is  a  fact  worthy  of  note  that  the  provision 
for  publication,  as  a  substitute  for  process,  authorizes  such  notice 
only  in  cases  where  the  cause  of  action  is  founded  on  or  connected 
with  a  contract  or  arising  from  a  duty  imposed  by  law.  As  this 
definition  manifestly  contemplates  only  the  class  of  cases  where 
attachment  is  issued,  it  is  hard  to  escape  the  conclusion  that  the 
attachment  provisions  were  not  intended  to  embrace  actions  found- 
ed in  tort,  and  it  is  at  least  clear  that  no  judgment  can  be  taken 
upon  publication  in  such  an  action;'  and  it  is  the  better  opinion 
also,  that  no  attachment  will  lie  in  an  action  clearly  sounding  in 
tort,  that  is,  in  cases  where  an  action  on  contract  will  not  lie,  and 
that  the  supreme  court  will  so  hold. 

§  4.  lArrbitation  of  the  tight  to  have  oMaohmemb  vn  certain 
cases,  '^o  attachment  can  issue  under  the  first,  second  or  third 
specifications,  wliere  the  wife  and  family  of  the  defendant  continue 
to  reside  in  the  county  of  his  former  residence,  until  he  has  re- 
mained absent  out  of  the  state  for  a  year,  unless  an  attempt  be 
made  to  conceal  his  absence  by  his  wife  and  family,  or  unless  they 
refuse  to  disclose,  or  give  a  &lse  account  of  where  he  may  be 
found.* 

§  5.  Affidamt  m  attachmsirU,  Before  an  attachment  can  be 
issued,  the  plaintiff,  or  some  one  in  his  behalf,  must  make  and  file 
an  affidavit,  showing    1.  The  nature  of  the  claim.    2.  That  it  is 

>  2  R  S.  (1876)  99,  g  156.  'Ante,  ch.  II,  §§  20-21. 

*  Drake  on  Attach.  §  9  et  seq.  «  2  R.  S.  (1876)  97,  §  157. 
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just  3.  The  amount  affiant  believes  the  plaintiff  ought  to  recover. 
4.  That  there  eidsts  some  one  of  the  grounds  of  attachment  above 
enumerated. 

§  6.  Undertahi/ng  in  attachment.  Before  the  attachment  issues 
there  must  be  executed  and  filed,  a  written  undertaking,  with  suffi- 
cient surety,  to  the  approval  of  the  clerk,  payable  to  the  defendant, 
conditioned  that  the  plaintiff  will  duly  prosecute  his  proceedings 
in  attachment,  and  will  pay  all  damages  which  may  be  sustained 
by  the  defendant,  if  the  proceedings  shall  be  wrongful  or  oppres- 
sive.^ 

§  7.  Isstiance  of  the  order  of  oMarhm&nt.  Upon  the  filing  of 
the  affidavit  and  undertaking,  the  clerk  issues  an  order  to  the 
sheriff,  directing  the  seizure  of  the  property  in  his  county  not  ex- 
empt from  execution.^  Orders  of  attachment  may  issue  to  several 
counties  at  the  same  time  or  in  succession.'  This  order  is  but 
another  name  for  the  writ  of  attachment  as  formerly  known. 

§  8.  Nojvdgment  except  vn  certain  enumerated  cases.  There 
can  be  no  judgment  rendered  in  an  attachment  proceeding,  except 
in  cases  where,  1.  The  defendant  has  been  personally  served;  2. 
Where  property  has  been  attached  in  the  county  where  suit  is 
brought;  or,  3.  Where  a  garnishee  has  been  summoned,  in  the 
county,  having  money  or  being  indebted  to  the  defendant  or  hav- 
ing property  in  his  hands  subject  to  attachment.^  And  a  judgment 
in  attachment,  rendered  otherwise  than  in  conformity  with  these 
provisions  is  absolutely  void.* 

§  9.  LieUy  service  a/nd  return  of  order.  An  order  of  attach- 
ment becomes  a  lien  upon  the  defendant's  property  in  the  county 
from  its  delivery  to  the  sheriff,  who  upon  receiving  it  must  pro- 
ceed at  once,  with  the  aid  of  a  disinterested  householder,  to  levy 
the  order  upon  the  defendant's  property,  personal  and  real,  and 
with  the  householder,  he  should  make  an  inventory  and  appraise- 
ment, which  should  be  signed  by  both,  and  with  the  levy  indorsed; 
the  order  and  inventory  are  to  be  returned  by  the  sherifi*;  and  in 
case  the  plaintiff  shows  in  his  affidavit,  that  the  defendant  is  about 

» 2  R  8.  (1876)  100,  §  160.    The  Ian-  •  2  R.  8.  (1876)  100-1-2,  g  161. 

goage  of  the  section  is,  wrongfdl  and  *  Id.  108,  g  162. 

oppressive.    It  doubtless  should  be,  ^Id. 

wrongfol  or  oppressive.  'Johnston  «.  Johnston,  26  Ind.  441. 
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to  abscond  on  that  day,  sncli  an  order  may  be  issued  and  executed 
on  Sunday.^ 

§  10.  Personal  jproperty  mttst  first  be  takeuj  and  if  removed^ 
may  he  taken  in  another  county.  The  sheriff  must  take  personal 
property  first;  and  he  may  follow  it  outside  of  his  county,  in  case 
of  removal  after  attachment  issues,  provided  the  pursuit  is  within 
three  days.* 

§  11.  Interest  of  hei/r  or  distributee  suhject  to  seizure.  Con- 
trary to  the  rule  of  the  common  law,  the  interest  of  a  decedent, 
descended  to  or  vested  in  his  heirs,  executors  or  administrators,  is 
subject  to  attachment  for  the  debt  of  the  decedent.' 

§  12.  Modes  of  releasvng  attached  property.  There  are  two 
modes  by  which  the  defendant  in  attachment  may  have  the  pos- 
session of  the  personal  property  restored  to  him  after  seizure;  the 
one  is  by  giving  to  the  sheriff  an  undertaking  in  the  nature  of  a 
delivery  bond,  and  holding  the  goods  until  called  for.  By  the 
other,  he  executes  an  undertaking  payable  to  the  plaintiff,  to  be 
approved  by  the  sheriff,  conditioned  that  he  will  appear  to  the 
action,  and  perform  the  judgment  of  the  court;  and  by  this  latter 
step  the  attachment  is  discharged,  and  ceases  alike  to  be  a  lien 
upon  real  or  personal  property.  This  also  releases  all  garnishees 
from  liability,  and  puts  an  end  to  the  proceedings  in  garnish- 
ment.* 

§  13.  Perishable  property  ma/y  be  sold  pending  the  proceed- 
ings. Perishable  property  may  be  sold  by  order  of  court,  before 
judgment,  by  the  sheriff,  who  must  bring  the  money  into  court  to 
be  distributed  to  the  plaintiff  and  other  creditors,  if  they  succeed, 
or  to  be  paid  to  the  defendant  if  the  proceedings  in  attachment 
fail.» 

§  14.  Remedy/  of  thn/rd  pa/rty  whose  property  is  improperly 
seized.  If  the  sheriff  seize  the  property  of  A  in  an  attachment 
against  B,  the  owner  may  sue  out  an  action  in  the  nature  of  re- 
plevin, or  he  may  sue  the  sheriff  and  attachment  plaintiff,  if  he 
personally  directed  tlie  levy,  for  the  value  of  the  property. 

§  15.     Ch/mishmerd  affidavit.    The  plaintiff  may,  at  or  after 

» 2  R  8.  (1876)  108,  §§  188-4r^.  •  Id.  §  167. 

•a  R  S.  OSa^)  104,  §  166.  *  Id.  104r^,  §  168-172. 

•  Id.  105,  §  178. 
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the  issuing  of  the  order  of  attachment,  upon  filing  an  affidavit 
that  he  has  good  reason  to  believe  that  any  person,  naming  him. 
has  in  his  possession,  or  under  his  control,  property  of  the  defend- 
ant, which  the  sheriff  cannot  attach,  or  is  indebted  to  the  defendant, 
or  has  property,  credits,  money  or  effects  of  the  defendant,  or  that 
said  defendant  is  a  stockholder  in  any  association,  or  coporation; 
thereupon  the  clerk  should  issue  summons  to  such  person  to  ap- 
pear at  the  ensuing  or  current  term  and  answer  as  gamishea. 
The  sunmions  is  in  form  like  aiiy  other  summons,  except  that  it 
commands  the  garnishees  to  appear  and  answer  concerning  the 
particular  matter  charged  in  the  affidavit. 

§  16.  JFrom  what  time  ga/rmafiee  liable.  The  garnishee  is 
liable  from  the  time  of  the  service  of  summons.^  If  he  pay  the 
attachment  defendant  after  this,  he  cannot  plead  it  in  discharge  of 
his  liability  as  garnishee. 

§  17.  Answer  of  garnishee.  It  is  made  the  duty  of  a  garnishee 
to  answer  in  writing,  and  under  oath,  concerning  money  or  prop- 
erty in  his  hands;  and  of  a  corporation  officer,  to  make  a  specific 
statement,'  within  five  days;  but  in  practice,  garnishees  almost 
always  answer  in  open  court,  orally,  and  the  judge  and  the  clerk 
each  makes  a  minute  of  the  answer.    - 

§  18.  Garnishee  refusing  to  a^ppear  may  he  attached  or  de- 
faulted. If  the  garnishee  refuse  to  appear  and  answer,  he  may 
be  compelled  by  attachment,  that  is  by  arrest,  to  appear  and  an- 
swer, or  a  default  may  be  had  against  him. 

§  19.  Oarnishee  a/rrested^  i/rv  certain  cases.  Upon  the  proper 
affidavit,  the  garnishee  may  be  arrested  and  bail  required.  The 
affidavit  must  be  by  the  plaintiff  or  some  one  in  his  behalf,  and 
must  charge  that  the  affiant  fears  the  garnishee  will  abscond  before 
jadgment  can  be  had,  and  with  intent  to  defraud  the  plaintiff;  and 
that  he  believes  the  garnishee  has  moneys,  things  in  action,  goods 
chattels  or  effects  of  the  defendant  in  his  possession,  or  is  in- 
debted to  him.  Such  arrest  and  bail  are  governed  by  the  rules 
which  govern  in  case  of  arrest  and  bail,  in  cases  where  it  is  au- 
thorized against  defendants;*  but  is  in  both  cases  of  rare  occur- 
rence in  practice. 

I 
» 3  R  a  (1876)  106,  g  175 ;  id.  107,      '  •  Id.  107,  g  177 ;  id.  108,  g  178. 

8176.  »Id.l08,gl79. 
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§  20.  N'ojvdgmerU  against  garnishee  unless  judgment  is  ren- 
dered against  defendamt.  There  can  be  no  recovery  against  the 
garnishee,  unless  there  be  judgment  against  the  defendant;  and  if 
the  plaintiff  fail  to  recover  against  the  defendant  or  garnishee,  tlie 
garnishee  is  discharged  with  costs.^ 

§  21.  Garnishee  must  see  that  the  court  has  ju/risdiction  of 
the  defendant.  It  may  be  remarked,  as  already  intimated,  that 
the  only  question  which  interests  the  garnishee,  as  between 
him  and  the  defendant,  is,  that  the  court  shall  have  juris- 
diction of  the  person  of  the  defendant;  and  so  if  the  defendant 
is  served  with  process,  and  the  garnishee  is  indebted  to  him,  he 
need  have  no  care  as  to  the  regularity  of  the  attachment  proceed- 
ings, but  may  answer  and  let  judgment  go  against  him,  and  the 
judgment  will  conclude  the  defendant  in  an  action  by  him  against 
the  garnishee,  to  the  extent  of  the  amount  adjudged  upon  the 
answer  or  default  of  the  garnishee,  notwithstanding  the  attach- 
ment proceedings  may  be  irregular.* 

§  22.  Garnishee  especially  interested  in  seeing  that  the  pro- 
ceedings are  reguloTy  where  notice  is  hy  publication.  But  where 
the  plaintiff  relies  upon  publication  and  upon  the  atttachment  of 
property,  or  service  of  process  upon  a  garnishee,  the  garnishee 
must  see  that  the  proceedings  are  regular;  that  is,  that  they  are  in 
compliance  with  the  requirements  of  the  statute.  In  order  to 
justify  a  judgment  against  the  garnishee  upon  publication,  there 
must  be,  1.  An  affidavit  showing  some  one  of  the  grounds  pointed 
out  in  the  statute.  2.  A  sufficient  undertaking.  3.  An  affidavit 
in  garnishment.  4.  Attachment  of  property  in  the  county  where 
the  action  is  pending;  or  5.  The  service  of  summons  in  garnish- 
ment, upon  a  garnishee  in  the  county  where  the  action  is  brought, 
who  has  property  of  the  defendant,  or  is  indebted  to  him,  and  the . 
same  must  appear  by  his  answer.  6.  There  must  have  been  a 
proper  publication  of  notice.  A  failure  to  comply  with  the  first, 
second  and  third  of  these  requirements,  renders  the  proceedings 
in  attachment  where  the  defendant  is  not  served  with  process  and 
does  not  appear  to  the  action,  coram  non  judice  and  void,'  and  in 
addition  to  this,  in  order  to  protect  the  garnishee  where  the  defend- 

» 2  R  S.  (1876)  109,  §  180.  'Drake  on  Attach.  §  88;  Staples  ©. 

*  Drake  on  Attach.  §  092.  Fairchilds.  8  N.  Y.  41. 
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ant  is  not  served,  and  does  not  appear,  there  mnst  be  a  compliance 
with  the  third  and  fourth  or  fifth  requirements,  or  the  judgment 
will  not  protect  him  in  a  suit  by  the  defendant.^ 

§  23.  Duty  of  garnishee  to  Utigate  where  jurisdiction  of  de- 
fendant has  not  been  ohtained.  If  therefore,  in  cases  where  there 
is  no  service  of  summons,  nor  appearance  of  the  defendant,  there 
be  any  defect  in  the  jurisdiction,  such  as  has  been  mentioned  in 
the  preceding  sections,  it  is  the  duty  of  the  garnishee  to  avail  him- 
self of  any  such  want  of  jurisdiction  of  the  person,  either  of  him- 
self or  the  defendant,  by  entering  a  special  appearance  to  the  sum- 
mons and  moving  to  quash  the  proceedings.  If  the  court  over- 
rule his  motion,  and  require  him  to  answer,  he  shouldTeserve  the 
point  and  present  his  defense  as  a  defendant  in  the  action  would  do. 

§  24.  Dvty  of  garnishee  when  his  liability  is  upon  commercial 
paper.  It  often  happens  that  a  garnishee  is  summoned  to  answer, 
as  to  his  indebtedness,  upon  notes  or  bills  of  exchange.  If  in  such 
cases,  the  paper  be  negotiable  in  a  commercial  sense  (that  is,  a 
bill  of  exchange  or  note  payable  in  a  bank  in  this  state),  the  garni- 
shee should  answer  the  &ct,  and  the  court  should  require  the 
plaintiff  to  show,  before  judgment  is  rendered,  that  the  defendant 
is  the  holder  of  the  paper,  or  that  it  has  not  passed  into  the  hands 
of  a  Ixmajide  indorsee  without  notice,*  for  in  such  a  case,  if  the 
garnishee  answer  and  suffer  judgment,  he  may  have  to  pay  twice; 
as  an  innocent  holder  of  such  paper  by  indorsement  will  recover 
of  the  garnishee,  notwithstanding  the  payment  under  the  proceed- 
ings in  garnishment. 

§  25.  In  oases  where  paper  is  not  payable  in  bank^  a  differ- 
ent  rule  prevails.  But  if  the  note  be  not  payable  in  a  bank  in 
this  state,  and  the  garnishee  have  no  notice  of  such  transfer,  he 
may  answer  his  indebtedness;  and  though  the  paper  be  in  the 
bands  of  an  innocent  party  and  judgment  be  rendered  against  the 
garnishee  he  will  be  protected  by  the  proceedings.^  But  if  the 
garnishee  have  notice  of  the  transfer  of  the  claim  against  him,  he 
mnst  disclose  the  fact  and  ask  the  protection  of  the  court. 

§  26.     Controversies  as  to  the  validity  of  assignment  of  the 

■  Drake  on  Attach,  g  692;  Johnson  *Cleneay  v.  The  Junction  R  R.  Co. 
V.  Johnann,  26  Ind.  441 ;  Schoppen-  26  Ind.  875;  King  9.  Vance,  46  id.  246. 
liast «.  Bollman,  21  id.  280.  *  King  «.  Vance,  supra. 


112  PRACTICE.  [Pabt  H,  Ch.  III. 

garnishee,  how  settled.  It  sometimes  occurs  that  where  a  garni- 
shee is  summoned  to  answer  concerning  his  indebtedness  upon  a 
note,  or  other  liability,  assignable,  and  where  he  sets  up  an  assign- 
ment in  his  answer,  that  the  plaintiff  will  claim  that  the  assign- 
ment is  fraudulent;  in  such  a  case,  upon  the  application  of  the 
proper  parties,  the  holder  of  the  claim  by  assignment  will  be 
brought  into  court,  as  a  party  defendant,  and  an  issue  will  be 
formed  and  the  question  settled  as  other  issues  are  settled*  This 
class  of  cases  was  formerly  cognizable  only  in  courts  of  equity, 
where  the  creditor  must  file  a  separate  bill,  but  under  the  code, 
the  rights  of  the  parties  are  all  settled  in  the  same  suit. 

§  27.  Judgment  against  gamishee,  when  rendered.  If  the 
garnishee  shows  the  possession  of  property,  or  that  he  is  indebted 
to  the  defendant,  when  the  plaintiff  recovers  against  the  defend- 
ant, he  will  also  obtain  the  proper  judgment  against  the  gar- 
nishee; but  these  matters  will  be  treated  under  the  head  of  judg- 
ments.^ 

§  28.  Other  creditors  may  be  admitted  to  file  claims  under  at- 
tachment jpToceedings,  before  fi/nal  judgment.  Any  creditor  of 
the  defendant  may,  at  any  time  before  final  judgment,  upon  filing 
his  complaint,  affidavit  and  undertaking,  be  made  a  party  to  the 
proceeding,  and  proceed  to  prove  his  claim  and  share  in  the  dis- 
tribution of  the  money  realized  under  the  proceedings,  whether 
from  the  sale  of  property  or  collected  from  the  garnishee,  where 
there  is  garnishee  process.* 

§  29.  ComploAAfVt  of  creditor  filing  tmder,  rrmst  show  that  the 
same  is  filed  under.  It  is  necessary  that  the  complaint,  or  other 
part  of  the  record,  shall  show  that  the  parly  filing  claims  after 
the  commencement  of  the.  proceedings  intends  or  desires  to  be 
made  a  party  to  the  proceedings.^  But  a  mere  reference  to  the 
original  proceedings  and  a  prayer  to  be  made  a  party  to  them  is 
sufficient.^  And  upon  final  judgment  the  attached  property  is  dis- 
tributed among  all  the  creditors  filing  claims,  including  that  of 
the  plaintiff  in  the  original  action,  and  if  the  claims  are  not  paid 
in  full  thenjpw  rata. 

§  80.     Creditor  may  contest  claim  of  other  creditors.' '  Any  at- 

» Post,  ch.  X,  §  21.  » Sturgis  «.  Rogers,  26  Ind.  1. 

•  2  R  S.  (1876)  110,  g  186.  *  Ryan  c.  Burkam,  42  Ind.  607. 
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tachment  creditor,  with  the  original  plaintiff,  or  any  creditor  filing 
under,  may  contest  the  validity  of  the  claim  of  any  otiier  creditor, 
when  the  defendant  does  not,^  and  for  that  purpose  issues  may  be 
formed. 

§31.  When  lien  attaches  to  property  v/pon  aUachment^ 
afid  on  money  in  hands  of  ga/mishee.  The  lien  of  an  at- 
tachment upon  property  attaches  from  its  issuance;  and  in  gar- 
nishee process  the  lien  attaches  upon  money  or  property,  in  the 
hands  of  the  garnishee,  from  the  time  of  serving  the  summons  in 
garnishment;'  and  the  money  realized  under  the  proceeding  is  dis- 
tributed pro  rata  between  all  the*  creditors,  who  are  parties  to  the 
proceeding  at  the  time  of  final  judgment.' 

§  32.  Objeetion  to  proceedings  in  attachment  or  ga/m/ishment 
when  taken.  If  any  objection  is  to  be  taken  to  the  attachment, 
or  garnishee  process,  either  by  the  defendant  appearing,  or,  where 
he  does  not  appear  by  the  garnishee,  it  should  be  taken  upon 
motion,  and  the  objection  to  the  writ  of  garnishment  before  any 
appearance  to  the  action;  but  objections  to  the  attachment  pro- 
ceedings may  be  taken  after  full  appearance,  and  if  the  defendant 
desire  to  controvert  the  allegations  in  the  afiidavit,  on  the  trial,  he 
must  file  an  answer,^  directed  to  the  affidavit;  as  an  answer  to  the 
aetion,  without  reference  to  the  attachment  proceedings,  admits 
the  facts  stated  in  the  affidavit^ 

SUBSIDIARY  PROCEEDINGS— CLAIM  AND  DELIVERY  OF  PERSONAL 

PROPERTY. 

§  33.  ClaJi/m  and  delivery  of  personal  property;  general  prvn- 
eiples  stated.  This  is  a  proceeding  analogous  to  the  old  action  of 
replevin  in  most  respects.  Though  the  order,  or  writ  for  the  re- 
covery of  the  possession  of  the  property  is  not,  like  replevin,  the 
original  process,  but  is  merely  a  collateral  remedy,  which  may  or 
not,  result  in  the  recovery  of  the  possession  of  the  property;  and 
the  prosecution  of  the  action  is  not  dependent  upon  such  recovery 

'Lytlev.  Lytle,  37Ind.281;86id.86.  ter  an  appearance  in  fUll  before  he 

*2  R.  S.  (1876)  107,  %  176.  can  move  to  qnash  the  attachment; 

'Ryan  9.  Burkam,  42  Ind.  507.  but  the  dictum  is  not  sustained  by  the 

«Will  «.    Whitney,   15   Ind.    194.  section  quoted. 

Where  it  is  intimated  that  the  statute  'Foster  9.  DryAis,  16  Ind.  158;  Mc- 

reqnires  that  the  defendant  cnnst  en-  Collum  o.  While,  28  id.  46. 
VolL— 8 
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in  the  first  instance,  the  plaintiff  having  the  option,  as  will  be 
seen,  to  obtain  possession  of  the  property  in  the  first  instance,  op 
let  it  remain  in  the  hands  of  the  defendant  till  the  final  judgment 
for  possession  in  the  action,  this  proceeding  for  the  possession 
of  personal  property  may  be  had,  not  only  in  all  cases  where  re- 
plevin would  lie,  but  also  where  there  was  a  remedy  in  trespass 
for  taking  away  personal  property.^ 

§  34.  In  what  cases  the  proceeding  may  he  had.  Where  per- 
sonal goods  are  wrongfully  taken,  or  wrongfully  detained  from  the 
owner,  by  any  other  person,  or  where  property  is  taken  upon  execu- 
tion or  attachment,  and  claimed  by  a  person  other  than  the  defend- 
ant, the  claimant  may  bring  his  action  for  the  recovery  thereof.* 

§  35.  Personal  goods,  denned.  The  term  personal  goods,  as 
used  in  the  statute,  is  of  course  used  in  its  most  extensive  sense; 
and  embraces  whatever  was  the  subject  of  replevin  at  the  common 
law;  everything  which  is  movable  and  the  subject  of  value;  not 
only  chattels,  in  the  ordinary  sense,  but  deeds  and  other  documents, 
notes,  bills,  bonds,  and  even  coin  and  bank  bills,  when  in  packages, 
or  in  a  condition  to  be  identified  and  separated.' 

§  86.  Action,  how  prosecuted  without  the  writ  of  replevin. 
The  plaintiff  files  his  complaint,  describing  the  property,  claiming 
ownership,  alleging  wrongful  possession,  value,  etc.,  and  praying 
for  judgment  for  possession  and  damages  for  detention;  the  case 
will  proceed  to  final  judgment,  and  if  the  plaintiff  recover,  he  will 
have  his  judgment  for  the  recovery  of  the  possession;  and  in  the 
alternative  of  failure  to  deliver,  for  the  value  with  damages. 

§  37.  Affidamtfor  order  ofseizv/re.  But  if  the  plaintiff  desires 
the  immediate  possession  of  personal  property,  thus  detained,  he 
may  claim  the  same  upon  filing  an  affidavit,  made  by  him  or  some 
one  for  him,  and  stating  1.  That  the  plaintiff  is  the  owner  of  the 
property,  or  is  then  entitled  to  the  possession  thereof,  particularly 
describing  it.  2.  That  the  same  has  not  been  taken  for  any  tax 
assessment  or  fine,  pursuant  to  a  statute,  nor  seized  under  an  exe- 
cution or  attachment  against  the  property  of  the  plaintiff;  or  if  so 
seized,  that  it  is  exempt  from  such  seizure.  3.  That  the  property 
has  been  wrongfully  taken,  and  unlawfully  detained,  or  is  unlaw- 

1  Bowell  V,  Klein,  44  Ind.  290.  <  2  R.  S.  (1876)  88,  §  128. 

*  1  Bour.  L.  Diet  224. 
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fiiUy  detained;  and  4.  The  estimated  value  of  the  property,  and 
the  county  in  which  the  same  is  believed  to  be  detained.^ 

§  38.  Order  of  seizure^  when  and  how  isatced,  and  what  should 
contain.  Upon  the  filing  of  the  affidavit  with  the  clerk,  he  issues 
the  order  of  seizure,  which  is  in  the  nature  of  a  writ,  directed  to 
the  sheriff,  containing  the  names  of  the  parties,  the  court  from 
which  it  issues;  and  commands  the  sheriff  to  take  the  property, 
describing  it  specially  as  described  in  the  affidavit,  and  deliver  the 
same  to  the  plaintiff,  and  to  make  due  return.* 

§  39.  Dtity  of  sheriff  in  the  execution  of  the  order.  The  sher- 
iff forthwith  proceeds  to  execute  the  writ,  by  seizing  the  property. 
But  if  the  defendant  within  twenty  four  hours  will*  execute  an 
undertaking  with  surety  to  the  approval  of  the  sheriff  conditioned 
that  he  will  safely  keep  the  goods  and  safely  deliver  the  same  to 
the  plaintiff,  if  a  delivery  be  adjudged,  and  pay  all  such  sums  to 
the  plaintiff  as  he  may  recover  in  the  action,  the  property  will  be 
returned  to  the  defendant;  but  if  he  do  not  file  such  undertaking 
within  the  time,  then  the  sheriff  delivers  the  property  to  the  plain- 
tiff.* But  before  the  delivery  of  the  same  to  the  plaintiff,  he 
must  have  a  written  undertaking  with  surety,  to  be  approved  by 
liim,  payable  to  the  defendant,  conditioned  that  the  plaintiff  will 
prosecute  his  action  with  effect  and  without  delay,  and  that  he 
will  return  the  property,  if  a  return  be  adjudged  by  the  court,  and 
that  he  will  pay  to  the  defendant  all  such  sums  as  he  shall  recover 
against  the  plaintiff  in  the  ^u^tion,  for  any  cause  whatever.  If  the 
undertaking  is  not  delivered  within  twenty  four  hours,  the  prop- 
erty is  returned  by  the  sheriff  to  the  defendant;  but  the  action 
proceeds  without  interruption.  But  if  the  undertaking  is  delivered 
to  the  sheriff  in  time,  he  delivers  the  property  to  the  plaintiff, 
makes  his  return  upon  the  order,  and  returns  the  undertaking 
with  the  order  or  writ.*  If  the  property  possess  a  peculiar  value 
so  that  its  loss  cannot  be  compensated  by  damages,  either  party 
may  move  the  court  in  term  or  the  judge  in  vacation  to  appoint  a 
receiver  to  take  possession  and  hold  the  sameyduring  the  litigation.' 

§  40.    Sheriff  may  hreak  open  house  to  execute  order.    If  the 

» 2  R  8.  (1870)  89,  W,  §  120.  •  Acts  of  1877, 101-2,  §  1. 

'  Id.  91,  g  130, 181.  *2  R  S.  (1876)  91,  §  182. 

•Acts  of  1877, 101-2,  §1. 
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.       .1 
property  be  locked  up  in  a  house,  the  sheriff  may  break  it  open, 

and  may  call  the  posse  cormiattis  to  his  aid,  and  if  he  fail  to  seize 
the  property,  the  suit  still  proceeds;  and  if  the  plaintiff  shall  make 
it  appear  by  affidavit,  that  the  defendant  has  removed,  or  is  con- 
cealing the  property,  the  court  will  compel  the  attendance  of  the 
defendant,  examine  him  concerning  the  same,  compel  the  delivery 
of  the  property,  if  practicable,  and  will  visit,  in  this  as  in  other 
cases,  with  the  penalty  of  contempt,  any  person  obstructing  the 
process  of  the  court.  If  the  property  is  removed  to  another  county 
an  order  may  issue  to  such  other  county;  or  several  orders  may  be 
issued  to  several  counties  at  the  same  time  at  the  option  of  the 
plaintiff.^ 

§  41.  .  Objection  to  orders^  how  made.  Objection  to  the  writ  or 
order  of  seizure  should  be  made  upon  special  appearance,  by  mo- 
tion to  quash.  If  the  writ  or  order  be  quashed,  on  motion,  there 
will  be  an  order  for  the  return  of  the  property;  but  the  suit  will 
continue.  If  the  motion  be  overruled,  the  defendant  may  save 
the  point  by  bill  of  exceptions,  and  proceed  to  answer  as  in 
other  actions.  As  a  successful  motion  to  quash  the  writ  does  not 
put  an  end  to  the  action,  as  in  replevin,  at  the  common  law,  it  is 
not  very  frequently  resorted  to  in  practice  though  it  may  properly 
be  and  sometimes  is.' 

§  42.  Steamhoat  attachments.  The  code  contains  special  pro- 
visions for  suits  in  attachment  against  steamboats,  under  which  a 
system  of  practice  had  grown  up,  in  many  respects  similar  to  the 
practice  in  admiralty,  but  the  supreme  court  having  decided  first 
that  the  law  as  to  maritime  contracts  was  in  conflict  with  the  laws 
and  constitution  of  the  United  States  and  restricted  its  operations 
to  actions  for  supplies  in  the  home  port,'  and  contracts  of  affreight- 
ment where  the  termini  of  the  voyage  are  within  the  same  state, 
and  then  having  repealed  the  twelfth  rule  in  admiralty  and  held 
that  liens  for  repairs  and  supplies  in  the  home  port  created  by  state 
statute  may  be  enforced  in  admirality.  This  subject,  is  discussed 
more  in  detail  in  the  chapter  on  special  proceedings^  and  any  dis- 
cussion of  it  is  here  omitted. 

» a  R  S.  (1878)  02,  §  183-4^.  Stinton  «.  Str.  R  R  Roberts,  84  id. 

*  Stockwell «.  Byrne,  22  lad.  6.  448,  and  cases. 

« The  Hine  «.  Trevor,  4  Wallace,  *  Post  ch.  XII, 
555;  Ballard  «.  Wiltshire,  28  Ind.  841; 
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INJUNCTIONS  AND  RESTRAINING  ORDERS. 

§  43.  Int/roductory.  It  is  not  within  the  province  of  the  pres- 
ent treatise,  to  enmerate  even  the  cases  in  which  an  injunction 
may  be  obtained.  But  the  student  and  practitioner  must  resort 
to  such  treatises  as  those  of  Eden,  High,  and  the  discussion  of  the 
subject  in  the  invaluable  commentaries  of  Judge  Story  upon 
Equity  Jurisprudence,  under  the  liead  of  injunctions.^ 

§  44.  Definition  of  injunctions.  An  injunction  is  a  judicial 
process,  operating  in  personam^  whereby  a  party  is  required  to  do 
a  particular  thing,  or  to  refrain  from  doing  a  particular  thing,  ac- 
cording to  the  exigency  of  the  writ.*  Injunctions  are  iivterlocu- 
tory  or  finals  temporary  ox  perpetual.  The  interlocutory  or  tem- 
porary injunction  is  one  which  operates  to  stay  proceedings  till 
further  order,  or  till  the  final  hearing;  while  the  perpetual  injunc- 
tion is  the  part  of  the  final  decree,  where  all  or  a  material  part  of 
the  relief  sought  is  the  granting  of  a  perpetual  injunction. 

§  45.  An  injunction  hefore  the  code^  a  writ  iss^ied  out  of  a 
court  of  chancery.  The  injunction  was,  before  the  code,  a  process 
of  the  courts  of  equity;  and  was  in  form,  a  v>rit  issuing  out  of 
chancery.  Under  the  code,  it  is  rather  an  order  of  the  court  or 
judge,  certified  by  the  clerk,  and  served  by  the  sheriff  upon  the 
person  to  be  affected,  in  case  of  a  temporary  injunction,  and  sim- 
ply a  part  of  the  decree  in  case  of  a  perpetual  injunction. 

§  46.  27ie  code  has  not  materially  changed  the  class  of  cases  in 
which  injv,nctions  will  lie.  The  code  has  not  materially  changed 
the  class  of  cases  in  which  injunctions  may  be  obtained,  but  has 
pointed  out  with  considerable  detail,  the  mode  of  procedure  in 
temporary  injunctions  and  restraining  orders;  and  so  far  as  this 
practice  connects  itself  with,  or  is  collateral  to  actions,  wherein 
the  object  of  the  action  is  not  a  final  decree  for  a  perpetual  in- 
junction, it  is  proposed  to  consider  it;  noting  the  points  of  prac- 
tice peculiar  to  this  latter  class  of  cases,  formerly  known  as  a  bill 
for  an  injunction. 

§  47.  Ervwmeration  of  cases  wader  the  code.  The  class  of  cases 
where  an  injunction  will  be  granted  is  enumerated  in  the  code, 
with  more  regard  perhaps  to  comprehensiveness  than  perspecuity, 

1 2  Story's  £q.  g  861  et  iraq ;  4  Ind.  186.  *  High  on  InJ.  §  1. 
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as  follows:  Where  it  appears  bj  the  complaint,  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  the  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  continuance  of  some  act, 
the  commission  or  continuance  of  which,  during  the  litigation, 
would  produce  great  injury  to  the  plaintiff,  or  when,  during  the 
litigation,  it  appears  that  the  defendant  is  doing  or  threatens,  or 
is  about  to  do,  or  is  procuring  or  suffering  some  acts  to  be  done, 
in  violation  of  the  plaintiff's  rights  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineffectual,  or  where 
such  relief,  or  any  part  thereof,  consists  in  restraining  the  pro- 
ceedings upon  any  final  order  or  judgment;  an  injunction  may 
be  granted,  to  restrain  such  act  or  proceedings,  until  the  further 
order  ©f  the  court,  which  may  afterwards  be  modified  upon  mo- 
tion; and  where  it  appears  in  the  complaint  at  the  commencement 
of  the  action,  or  during  the  pendency  thereof,  by  aflidavit,  that  the 
defendant  threatens,  or  is  about  to  remove,  or  dispose  of  his  property, 
with  intent  to  defraud  his  creditors,  a  temporary  injunction  may  be 
granted  to  restrain  the  removal  or  disposition  of  his  property.^ 

§  4:8.  Mode  of  procedure  in  procuring  a  temporary  injunction. 
In  the  class  of  cases  mentioned  in  the  last  section,  which  is  a  tran- 
script  of  one  of  the  sections  of  the  code,  the  plaintiff  having  filed  his 
complaint,  duly  verified  by  affidavit,  showing  a  proper  ground  for 
the  relief  sought,  and  showing  any  one  of  the  causes  so  enumerated, 
may  apply  to  the  judge  of  the  court  in  which  the  action  is  pending,  at 
chambers  if  the  court  be  not  in  session,  or  in  open  court,  if  the  appli- 
cation be  made  in  term  time;  and  such  application  may  be  made, 
either  immediately  upon  the  commencement  of  the  action  or  at  any- 
time thereafter,  before  final  judgment^  No  order  is  entered  without 
an  undertaking  to  pay  all  damages  which  may  I'esult  from  the  same. 

§  49.  Plavrvtiff  seeking  terrhpora/ry  injunction  must  give  notice 
or  show  emergency.  Before  any  temporary  injunction  will  be 
granted,  it  must  appear  to  the  judge,  or  court  to  whom  the  appli- 
cation is  made,  that  one  or  more  of  the  opposite  party  has  had 
reasonable  notice  of  the  time  and  place  of  such  application;  ex- 
cept that  in  cases  of  emergency,  to  be  shown  in  the  complaint,  a 
restraining  order  may  be  granted  till  notice  can  be  given.' 

§  50.    Mode  of  gi/okbg  notice  of  application.     The  notice, 

>  a  R  S.  (1876)  98,  §  187.  •  Id.  94,  §  138.  » Id.  95,  §  189. 
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usnally  given,  is  a  written  notice,  containing  the  title  of  the  canse, 
informing  the  adverse  party  of  the  time  and  place  of  the  applica- 
tion, and  is  signed  by  the  plaintiff 's  attorney.  It  may  be  served  by 
the  sheriff,  or  any  other  person,  by  delivering  a  copy  of  the  notice. 
But  it  is  usually  prepared  in  duplicate,  and  a  copy  delivered  to  the 
adverse  party  and  the  other  kept.  Where  the  defendant  has  ap- 
peared or  employed  counsel,  it  is  usual  to  tender  to  them  the 
notice,  and  they  will  usually  accept  service,  which  is  done  by  ac- 
knowledging service  upon  one  of  the  duplicate  notices  and  return- 
ing the  same  to  the  notifying  counsel. 

§  51.  An  emergency  defined.  An  emergency  can  only  arise 
where  the  meditated  act,  to  prevent  which  the  injunction  is  sought, 
will  probably  be  done,  if  notice  be  given  before  the  applicition  is 
had;  and  an  emergency  cannot  arise  by  lapse  of  the  time  within 
which  the  act  is  threatened,  if  the  plaintiff  knew  of  the  threat  in 
time  to  give  notice.  And  so  where  an  application  was  made  to  en- 
join an  alleged  illegal  sheriff's  sale,  and  then  the  plaintiff  applied 
for  a  restraining  order  without  notice,  alleging  want  of  time  to 
give  notice  as  an  emergency,  it  was  held  that  if  it  appeared  that 
the  plaintiff  knew  of  the  advertisement  in  time  to  have  given 
notice,  there  was  no  legal  emergency,  and  the  application  should 
be  denied.^  The  temporary  restmining  order  is  but  another  name 
for  a  temporary  or  interlooutory  injv/nction  without  notice. 

§  52.  PaHies  Tnay  read  affidamte  on  application  for  a  tempo- 
rary inunction.  In  accordance  with  the  rules  of  chancery  prac- 
tice, upon  an  application  for  an  injunction,  or  upon  motion  to  dis- 
solve, which  will  be  considered  presently,  either  party  may  read 
affidavits.^ 

§  53.  OThe  rule  as  to  reading  affidamts  stated.  The  substance 
of  the  rule  as  to  affidavits  is  this:  upon  a  motion  for  a  temporary 
injunction,  the  complaint  showing  proper  grounds,  and  being  sworn 
to,  the  plaintiff  is  entitled  to  have  his  injunction  as  a  motion  of 
course;  so  that,  unless  some  cause  is  shown  by  the  defendant,  the 
order  is  granted. 

§  64.  G&neral  rules  of  practice  on  the  hea/rvng  of  the  motion 
for  temporal  order.  But  the  defendant,  as  he  usually  only  ap- 
pears to  the  motion,  and  not  to  the  action,  and  before  the  judge 

1  Vance  «.  Workman,  8  Blackf.  306.  *2  R.  S.  (1876)  95,  §  140. 
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at  chambers,  and  a  demurrer  not  being  proper,  maj  resist,  admit- 
ting the  facts  alleged  to  be  trae,  and  contending  that  the  com- 
plaint does  not  state  facts  sufficient  to  entitle  the  plaintiff  to  the 
order.  In  such  case,  the  court  hears  the  motion  as  upon  demur- 
rer; or  rather,  regards  the  motion  upon  the  verified  complaint  as  a 
rule  to  show  cause  bj  the  defendant,  and  if  he  can  show  that  the 
complaint  is  insufficient  to  authorize  the  order,  the  motion  will  be 
denied  and  the  order  refused. 

§  55.  PracHoe  where  defendant  controverts  the  complaint  on 
the  hearing  of  the  motion.  But  if  the  defendant  elect  to  contro- 
vert the  allegations  upon  which  jthe  injunction  is  claimed,  he  may 
produce  and  read  affidavits  in  denial  of  the  complaint,  either  his 
own  oMhose  of  other  parties,  or  both.  He  should  place  them  upon 
file  before  the  hearing  and  give  his  adversary  notice;  and  tlien  the 
plaintiff  will  be  entitled  to  time  to  procure  affidavits  in  rebuttal, 
which  he  may  do  if  he  see  proper,  under  the  same  rules.  Indeed, 
if  the  plaintiff  desire  to  do  so,  he  may  fortify  his  complaint  by 
affidavits  in  the  first  instance;  and  this  is  a  safe  and,  perhaps,  fre- 
quently a  very  judicious  practice;  especially  if  he  anticipates  that 
the  defendant  will  read  affidavits. 

§  66.  Applica^iion  ma/y  he  made  after  a^ppearance  of  defend- 
ant. The  application  for  a  temporary  injunction  may  be  made 
even  after  appearance  and  answer,  but  such  an  application  is  very 
unusual. 

§  57.  The  hea/rmg  of  the  motion  and  the  entering  and  service 
of  the  order.  The  application  for  a  temporary  order,  being  made 
and  presented  to  the  court  or  judge,  either  upon  a  sworn  complaint 
alone,  or  upon  complaint  and  affidavits,  or  upon  answer  and  affi- 
davits, where  an  application  is  made  in  open  court,  the  plaintiff 
has  the  burden;  but  as  has  been  seen,  has  only  to  show  a  sufficient 
complaint,  unless  the  same  is  controverted  by  affidavits.  Where 
an  issue  is  made  by  affidavits,  or  where  the  motion  is  submitted 
upon  the  complaint  alone,  the  court  or  judge  hears  and  examines 
the  application  in  a  summary  way,  and  grants  or  refuses  the  order. 
In  the  former  case  the  plaintiff's  attorney  usually  prepares  the 
order  and  the  judge  signs  it,  if  at  chambers,  or  before  an  appear- 
ance to  the  action  by  the  defendant.  But  where  the  application 
is  made  in  term  time,  and  the  defendant  appears  to  the  action,  the 
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order  goes  upon  the  order  book.  But  in  either  case  if  the  opposite 
party  be  notified,  he  is  bound  by  the  order  without  any  service  on 
him.  But  in  cases  where  an  order  is  granted  before  notice,  a  cer- 
tified copy  should  be  issued  to,  and  served  by  the  sheriff,  upon  the 
defendant;  and  so  where  any  of  the  defendants  had  no  notice,  it 
is  safer  to  have  a  copy  of  the  order  served  upon  them.' 

§  58.  Consequence  of  the  violation  of  such  cm  order.  The 
order  having  been  granted  upon  notice,  or  a  copy  having  been 
served  upon  the  defendant,  any  violation  or  failure  to  comply  with 
such  order  wiU  be  a  contempt,  and  will  subject  the  party  violating 
the  order  to  be  proceeded  against  as  for  a  contempt;  that  is,  to  be 
arrested  and  imprisoned.^ 

§  59.  Action  of  the  court  in  cases  of  violation  of  the  o0sler/ 
may  dissolve  or  modify  such  action.  The  court  upon  the  proper 
showing  by  the  parties  interested,  that  any  party  to  a  suit  for  in- 
junction, properly  notified,  has  failed  to  obey  the  mandate  of  the 
order,  will  compel  a  compliance  by  attachment  and  even  imprison- 
ment; and  where  there  has  been  a  willful  violation  of  any  such 
order,  by  any  such  party,  the  court  will  punish  such  a  violation  by 
attachment  and  fine  or  imprisonment.  But  although  a  judge  in 
chambers  may  grant,  dissolve  or  modify  a  temporary  injunction, 
the  court  only  can  punish  for  contempt  in  violating  one.* 

§  60.  The  chancery  rule^  that  upon  the  coTmng  in  of  the  an- 
swer the  injunction  is  dissolvedj  does  not  prevail  over  the  answer. 
Under  the  chancery  practice,  where  an  injunction  had  been  granted 
upon  bill,  upon  the  coming  in  of  the  answer  of  the  defendant, 
which  of  course  was  sworn  to,  denying  the  allegations  upon  which 
the  injunction  was  granted,  he  was  entitled  to  have  the  injunction 
dissolved,  as  a  motion  of  course.'  But  under  the  code,  as  the 
answer  is  not  evidence  whether  verified  or  not,  no  such  rule  pre- 
vails. 

§  61.  Injunction  dissolved^  in  certain  cases.  But  if  the  com- 
pldnt  be  for  an  injimction  solely,  and  is  held  bad  upon  demurrer, 
the  defendant  is  entitled  to  have  the  injunction  dissolved;  aQd  in 
any  case  the  defendant,  upon  notice,  may  move  to  dissolve  the 

<  2  R  8.  (1876)  96-07,  §  140.  little  v.  Jones,  2  Ind.  21 ;  Thompson 

*  Taylor  «.  Mofflt,  2  Blackf.  805.  «.  Adams,  id.  151. 

*8  Daniells'  Ch.  Pr.  181S-1814.  Doo- 
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injunction,  either  by  showing  that  it  was  improvidently  granted  in 
the  first  instance,  or  by  sliowing  some  change  in  the  status  of  the 
case,  which  renders  the  continuance  of  the  injunction  improper. 
§  62.  Appeal  Ueafrom  irUerlocutory  order  or  decree  granting 
or  refusing  injunction.  The  interlocutory  orders  granting,  refus- 
ing, modifying  or  dissolving  injunctions,  are  unlike  most  other 
interlocutory  orders  in  this,  that  an  appeal  to  the  supreme  court 
lies  from  these;  of  which  more  hereafter. 

SUBSIDIARY  REMEDIES  — RECEIVERS. 

§  63.  JRecei/oers  wader  the  cha/noeTy  practice.  Under  the  chan- 
cery^practice,  where  it  became  necessary  in  order  to  the  exercise  of 
the  remedial  powers  of  the  court  in  the  administration  of  the  pre- 
ventive justice  of  the  chancery  jurisdiction  by  taking  from  the 
possession  of  the  owner  money  or  property  and  keeping  the  cus- 
tody and  control  of  the  same,  constructively  in  the  court,  or  where 
it  became  necessary  to  collect  rents  and  profits  of  lands  in  contro- 
versy, it  was  usual  to  appoint  a  receiver.^ 

§  64.  What  is  a  receive^*,  A  receiver  is  an  indifferent  person 
between  the  parties  appointed  by  the  court  to  receive  the  rents, 

issues  or  profits  of  land,  or  other  thing  in  question  in  the  court 
pending  the  suit,  where  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  receive  or  hold  them.*  He  is  an  officer  of 
the  court,^  and  he  is  therefore  not  to  be  disturbed  by  any  one,  not 
even  a  party  to  the  suit.*  The  receiver  is  appointed  by  the  chan- 
cellor in  term  or  at  chambers,  and  while  he  is  the  officer  of  the 
court,  he  holds  the  property  for  all  the  parties,  and  as  trustee  for 
the  benefit  of  him  who  is  ultimately  entitled  to  it'  His  appoint- 
ment is  always  provisional,  and  he  acts  under  the  order  of  the 
court;  he  is  responsible  to  the  court  and  to  the  parties  for  the  dis- 
charge of  his  duties,  and  is  removable  at  the  pleasure  of  the  court.* 
§  65.  General  rights^  powers  amd  duties.  It  is  not  designed  to 
enter  into  any  discussion  in  detail  upon  the  general  subject,  but 
the  student  and  practitioner  are  referred  for  a  full  discussion  of 

» Story's  Eq.  Juris.  §  82»-830.  *  High  on  Receivers,  §§  139-140. 

« Kerr  on  Receivers,  2 ;  High  on  Re-  » Id.  §  1. 

ceivers,  §  1.  *  High  on  Receivers,  §  820 
*  Id.  and  cases  cited. 
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it  to  the  elementarj  works  of  Edwards  and  High.  It  may 
suffice  to  say,  that  the  receiver  is  appointed  by  a  decree  of  the 
court  upon  an  application  based  upon  proper  pleadings;  that  the 
decree  of  the  court  having  the  proper  parties  before  it,  usually  in- 
vests him  with  the  right  to  the  possession  of  the  property,  money 
or  other  subject  of  his  appointment,  and  commands  the  party  in 
possession  to  deliver  the  same  to  him ;  and  this  decree  will  be  en- 
forced by  attachment,  if  necessary.  And  once  he  is  invested 
with  the  possession,  any  interference  with  his  possession  with- 
out leave  of  court,  will  be  treated  by  the  court  as  a  contempt. 
Even  an  action  brought  against  the  receiver,  or  the  levy  by  an  offi- 
cer upon  the  property,  or  any  other  disturbance  of  the  possession 
of  the  property  or  rights,  without  special  leave  of  court,  is  con- 
tempt, and  will  be  so  treated.^  But  upon  application  to  the  court, 
any  party  having  aay  claim  to  or  lien  upon  the  property  in.  the 
hands  of  the  receiver,  may  intervene  for  the  same  and  be  permit- 
ted to  litigate  his  claim  thereto.*  And  so  where  it  becomes  neces- 
sary for  a  suit  to  be  brought,  independently  of  the  litigation  in  the 
main  action,  to  settle  some  right  concerning  the  property,  the  court 
upon  the  proper  application  will  permit  suit  to  be  brought  against 
him  in  the  same,  and  the  court  will  direct  him  to  defend  the  same.* 
Xor  can  the  receiver,  though  provisionally  invested  with  the  title 
to  the  property,  in  general,  sue  without  an  order  of  court,  but 
may  bring  actions  under  the  order  of  the  court*  The  duties 
of  the  receiver,  in  general  terms,  are  to  hold,  protect  and  de- 
fend the  property  under  the  order  of  tlie  court,  to  sell,  dispose 
of  or  deliver  the  same  over  to  him  who  is  ultimately  declared,  by 
the  decree  of  the  court,  to  be  entitled  thereto,  when  so  directed 
by  the  court,  to  bring  or  defend  suits,  to  collect  and  receive  the 
rents  and  other  moneys;  and  to  do  whatever  else,  within  the  pur- 
pose of  his  appointment,  the  court,  by  the  proper  order,  shall  di- 
rect; and  to  account  to  the  court  from  time  to  time,  and  finally,  at 
the  determination  of  his  term,  for  all  money,  property  or  other 
thing!  that  have  come  into  his  hands  as  such  receiver.^    He  is  enti- 

'Kerr  on   Receivers,  ld5  et  seq.;  10  Paige,  48. 
Albftoy  B*k  9.  Schermerhorn,  9  Paige,       *Kerr  on  Receivers,  177;  DeGroot 

872.  «.  Jay,  80  Barb.  488. 

*EeiT  on  Receivers,  170;  Edwards        ^High  on  Receivers,  §§  189-140. 
on  Receivers,  11;  Howne  v.  Repley,       >  High  on  Receivers,  §  789  et  seq. 
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tied  to  have  counsel  to  direct  him,  who  should  not  be  of  counsel 
for  either  of  the  parties;^  and  he  is  entitled  to  a  fair  compensation 
for  his  services  and  an  allowance  for  his  disbursements,  including 
counsel  fees.*  The  code  providing  for  the  enforcement  of  equit- 
able rights  and  legal  rights  together  without  distinction,  contains 
some  provisions  upon  the  subject  of  receivers  which  will  now  be 
considered. 

§  66.  En/mneration  of  oases  wherem  a  receiver  may  he  ap- 
poirUed^  wader  the  code.  First.  In  an  action  by  a  vendor  to  va- 
cate a  fraudulent  purchase  of  property,  or  by  a  creditor,  to  subject 
any  property  or  fund  to  his  claim.  Second.  In  actions  between 
partners  or  other  persons  jointly  interested  in  any  property  or  fund. 
Third.  In  all  actions  where  it  is  shown  that  the  property,  fund  or 
rents  and  profits  in  controversy  is  in  danger  of  being  lost,  removed 
or  materially  injured.  Fourth.  In  actions  by  a  mortgagee  for  the 
foreclosure  of  a  mortgage,  and  the  sale  of  the  mortgaged  property, 
when  it  appears  that  such  property  is  in  danger  of  being  lost,  re- 
moved or  materially  injured;  or,  when  such  property  is  insufficient 
to  discharge  the  mortgage  debt,  to  secure  the  application  of  the 
rents  and  profits  accruing  before  a  sale  can  be  had.  Fifth.  "When 
a  corporation  has  been  dissolved,  or  is  insolvent,  or  is  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights.  Sixth. 
And  in  such  other  cases  as  may  be  provided  by  law;  or  where,  in 
the  discretion  of  the  court,  it  may  be  necessary  to  secure  ample 
justice  to  the  parties.  It  is  to  be  observed  that  under  this  enu- 
meration, there  is  really  no  change  from  the  equity  rule  in  the 
cases  where  a  receiver  will  be  appointed;  the  sixth  specification 
being  as  comprehensive  as  the  broadest  rules  of  the  chancery 
practice.  Indeed,  the  code  really  works  no  change  in  this  re- 
spect. 

§  67.  Of  the  mode  of  applymg  for  a  recevoer.  Where  the 
complaint  or  answer  shows  the  case  a  proper  one  for  a  receiver, 
the  party  desiring  the  appointment  should  introduce  into  the 
pleading  a  prayer  for  the  appointment.  And  if  the  necessity  arise 
after  the  commencement  of  the  action  or  after  the  answer  of  the 
defendant,  when  the  application  comes  from  him,  the  facts  upon 
which  the  right  to  have  a  receiver  arises,  should  be  brought  to  the 

1  High  on  Receivers,  g§  805,  806.  *  Id. 
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knowledge  of  the  court  by  a  supplemental  pleading.  A  pleading, 
that  is  a  complaint  or  cross-complaint,  asking  the  appointment  of 
a  receiver,  must  be  verified.  The  proper  pleading,  showing  a  suffi- 
cient cause,  praying  the  appointment  of  a  receiver,  being  on  file, 
the  application  can  be  made  upon  notice  and  motion  at  any  time 
when  the  court  is  in  session.  The  motion,  like  that  for  a  provis- 
ional injunction,  is  heard  upon  sworn  pleadings  or  upon  affidavits, 
or  both,  where  there  is  a  controversy  as  to  the  right  What  was 
said  as  to  preliminary  or  temporary  injunctions,  applies  equally  to 
the  rules  of  practice  in  cases  where  a  motion  for  a  receiver  is  made, 
as  the  practice  in  applications  for  these  two  remedies  is  too  nearly 
similar  to  justify  a  separate  discussion.  Before  the  hearing,  if  the 
application  is  allowed,  the  court  usually  permits  the  parties  to 
agree  upon  some  suitable  person,  but  upon  their  failure  to  agree, 
a  proper  person  is  selected  by  the  court,  and  the  person  thus 
agreed  upon,  with  the  concurrence  of  the  court,  or  selected  by  the 
court  where  the  parties  fail  to  agree,  is  appointed.  More  than  one 
receiver  may  be  appointed,  but  such  an  appointment  is  not  usual. 
§  68.  yfho  may  be  a  receiver,  how  appointed  and  qualifiedj 
and  what  his  specific  duties.  Any  person  competent  to  enter 
into  contracts  may  be  a  receiver,  except  parties,  their  attorneys  or 
other  persons  interested.^  The  receiver  is,  as  already  stated,  ap- 
pointed by  order  of  the  court,  but  in  term  time  only,  the  lan- 
guage being,  a  receiver  may  be  appointed  by  ths  court?  But 
as  die  appointment  is  generally  incidental  to  an  injunction,  it 
ought,  like  that  remedial  writ  or  order,  to  be  granted  by  the  judge 
at  diambers,  and  the  necessary  legislation  should  be  obtained  to 
authorize  making  such  an  order  in  vacation  in  this  manner.'  The 
receiver,  before  entering  upon  the  discharge  of  his  duties,  must  be 
sworn  to  discharge  the  same  faithfully,  and  must,  with  one  or  moro 
sureties,  to  be  approved  by  the  court,  enter  into  a  written  under- 
taking, payable  to  such  person  as  the  court  shall  direct,  condi- 
tioned for  the  faithful  discharge  of  his  duties  as  receiver  in  the 
action.  The  undertaking  is  usually  directed  to  be  made  to  the 
parties  to  the  action  by  name,  or  to  the  clerk  of  the  court  or  other 
person  directed  in  the  order  of  appointment,  but  to  whomsoever 

s  d  B.  S.  (1876)  115,  §  200.  <  Id.  114,  §  199. 
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made,  it  is  for  the  use  of  the  party  to  the  action  who  is  to  be- 
come entitled  to  the  money,  property  or  other  thing  of  which  he  is 
made  the  custodian.  The  general  powers  and  duties  of  the  receiver, 
under  the  code,  are  the  same  as  those  under  the  chancery  practice, 
and  which  have  already  been  enumerated  in  a  previous  section.^ 
§  69.  Depositing  money  in  courts.  It  often  happens  that  in 
cases  where  the  expense  of  a  receiver  is  not  justified,  it  becomes 
necessary  or  convenient  to  give  the  court  custody  of  money  for 
the  security  of  one  or  more  of  the  parties  during  the  litigation,  and 
this  is  done  by  depositing  the  same  in  court;  that  is,  by  delivering 
the  same  to  the  clerk  under  an  order  of  the  court.  Closely 
allied  to  these  ordinary  cases  of  deposit  in  court  are  cases  where 
the  defendant  admits  in  his  answer  that  he  is  indebted  to  the  plaint- 
iff, and  that  a  part  of  the  claim  is  just,  where  the  court  may,  upon 
motion,  order  satisfaction  and  enforce  the  order  by  execution  or 
attachment.*  But  as  this  latter  part  of  the  remedy  is  unusual  and 
exceptional,  and  as  the  defendant  might  purge  himself  by  showing 
inability,'  the  courts  would  hesitate  to  enforce  this  express  provis- 
ion of  the  code.  Indeed,  it  is  believed  that  it  never  has  been  en- 
forced. It  is  taken  from  the  Kew  York  code,  and  has  remained  up 
to  this  time  a  dead  letter.  And  it  would  be  difficult  to  reconcile 
the  provision  itself  with  the  general  provisions  of  law  allowing 
stay  of  execution.  Indeed  the  constitutional  provision  hereafter  con- 
sidered, prohibiting  imprisonment  for  debt  except  in  case  of  fraud, 
would  confine  the  remedy  to  clear  cases  of  actual  fraud.  But  as 
this  section  of  the  code,  which  is  extraordinary  in  its  provisions,  to 
say  the  least,  seems  a  dead  letter,  it  is  not  proposed  to  give  it  either 
vitality  or  prominence.  The  money  so  deposited  must  be  deposited 
in  some  safe  bank  or  otherwise  secured,  so  as  to  be  out  of  danger 
of  loss,  but  cannot  be  loaned  without  the  consent  of  the  parties;* 
this  may  be  done  where  it  is  admitted  by  the  pleading  or  exami- 
nation of  a  party,  that  he  has  in  his  possession  or  under  his  con- 
trol, money  or  other  thing  capable  of  delivery,  which  being  the 
subject  of  litigation,  is  held  as  trustee  for  another  party.'    In  such 

>  2  R.  S.  (1876)  115-116,  §§  201-8-M;        « «.  Secor,  8  E.  D.  Smith,  614. 
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case,  the  court  may  order  the  payment  of  such  money  into  court, 
and  upon  failure,  may  punish  the  party  failing  for  contempt. 
And  in  addition  to  an  attachment  or  other  process  of  contempt, 
may  order  the  sheriff  to  take  the  money  or  other  thing,  and  de- 
liver it  in  conformity  with  the  direction  of  the  court.^ 

ARRESTS  AND  BAIL. 

§  70.  Former  rule.  Formerly,  it  was  usual  upon  a  certain 
showing  by  affidavit,  to  issue  a  cdpias  in  the  first  instance,  and 
have  the  defendant  arrested  and  held  to  bail.  But  since  the  con- 
stitatdon  of  1851,  forbidding  imprisonment  upon  civil  process, 
except  in  cases  of  fraud,^  the  capiat  as  original  process  has  ceased 
to  be  resorted  to,  and  a  defendant  can  only  be  arrested  upon  an 
order  issued  by  the  court,  in  term  time,  or  the  clerk  in  vacation; 
which  does  not  answer  the  place  of  a  summons,  but  is  issued  after 
the  issuance  of  the  summons,  for  the  sole  purpose  of  requiring 
baiL 

§  71.  Steps  necessary  to  warrant  arrest  and  hail.  To  warrant 
an  order  of  arrest,  the  plaintifE,  his  agent  or  attorney  must  file  an 
affidavit,  setting  forth  that  the  plaintiff  has  a  right  to  recover  an 
existing  indebtedness,  or  money  upon  an  existing  liability,  and 
stating  that  he  believes  that  the  defendant  is  about  to  leave  the 
state,  taking  with  him  property  subject  to  execution,  or  money  or 
assets,  which  should  be  applied  to  the  payment  of  the  plaintiff's 
debts  or  damages,  with  intent  to  defraud  the  plaintiff.  The  order 
may  issue  at  the  commencement  of  the  action,  or  any  time  before 
judgment.  But  such  an  order  cannot  be  issued  till  an  undertak- 
ing is  filed  with  surety,  to  be  approved  by  the  clerk  or  court, 
to  the  effect  that  the  plaintiff  will  pay  to  the  'defendant  all  dam- 
ages which  he  shall  sustain  by  reason  of  the  arrest,  if  the  order  is 
wrongfully  obtained,' 

§  72.  Order  how  directed^  amd  what  to  contain.  The  order 
should  be  directed  and  delivered  to  the  sheriff,  and  should  contain 
the  names  of  the  parties,  and  the  court  from  which  it  issues,  should 
be  tested  by  the  clerk  under  the  seal  of  the  court,  and  should  state 
the  amount  of  the  plaintiff's  claim;  and  must  direct  the  sheriff  to 

» 2  R  B.  (1876)  116,  §  203.         'Art.  1,  §  22,  Const ;  1  R.  B.  (1876)  24. 
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arrest  the  defendant,  and  hold  him  to  bail  in  the  amount  of  the 
plaintiffs  claim  and  costs.^ 

§  73.  Duty  of  sheriff  in  executing  the  order.  The  sheriff  must 
obey  the  mandate  of  the  writ,  by  arresting  the  defendant  and  hold- 
ing him  to  bail,  as  directed;  if  he  enter  into  a  recognizance  of 
special  bail,  with  surety  to  be  approved  by  the  sheriff,  he  must  take 
the  same  and  have  it  indorsed  on  the  writ,  and  discharge  the  de- 
fendant; and  the  recognizance  and  tlie  writ  or  order  of  arrest  ars 
returned  together  to  the  clerk,  who  places  them  upon  the  files  with 
the  papers  in  the  case.* 

§  74.  Recognizance  of  special  hail.  The  effect  of  the  recogni- 
zance, which  is  in  form  simply  an  acknowledgment  of  the  surety 
that  he  is  special  hail  for  the  defendant  in  the  action,  is  that  the 
bail  is  liable,  unless  the  defendant  surrender  his  body,  or  the 
money  or  property  and  effects,  or  the  value  thereof  held  by  the 
defendant  at  the  time  of  filing  the  affidavit,  for  the  value  of  such 
property,  money  or  assets,  as  the  defendant  shall  be  shown  to  have 
had  at  such  time,  not  exceeding  the  amount  of  the  debt  and  costs.' 

§  76.  Defendant  unahle  or  unwilling  to  give  hail^  may  test 
the  validity  of  the  proceedings  hy  habeas  corpus.  If  the  defend- 
ant be  unable  or  unwilling  to  give  bail,  he  may  sue  out  a  writ  of 
habeas  corpus^  and  test  the  truth  of  the  affidavit;  and  if  he  do 
not,  or  if  he  be  remanded,  he  may  be  kept  in  custody  until  final 
judgment,  or  until  ten  days  after,  in  the  discretion  of  the  court.* 

§  76.  Plaintiff  may  ohject  to  sufficiency  of  hail^  and  how. 
The  plaintiff  may,  if  he  elect,  upon  notice,  object  to  the  sufficiency 
of  the  bail,  and  have  a  hearing  before  the  court  or  judge,  and  re- 
quire further  bail,  if  that  taken  be  insufficient,  and  if  the  sheriff 
willfully  takes  insufficient  bail,  he  will  be  liable  to  the  plaintiff. 
But  if  he  act  with  due  care,  he  will  not  be  liable.' 

§  77.  Special  proceedings  may  he  controverted  hy  motion^  or 
on  issue  amd  trial.  If  the  affidavit  is  insufficient,  the  defendant 
should,  upon  a  special  appearance,  move  to  quash  the  order  of 
arrest.  If  he  succeed,  the  whole  of  the  special  proceeding  will 
be  at  an  end,  the  recognizance  will  be  extinguished,  and  there  will 

>  2  R.  S.  (1876)  85,  §  106.  *  Id.  §  110. 
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be  but  the  main  action  left,  which  will  proceed  as  though  the 
special  proceeding  had  not  been  commenced.  If  the  motion  be 
overruled,  the  point  should  be  saved  by  exception,  and  the  defend- 
ant may  then  controvert  the  facts  alleged  in  the  affidavit,  and  seek 
to  defeat  the  special  proceedings  for  arrest  on  the  trial,  if  he  so 
desire,  bj  filing  an  answer  to  the  affidavit,  traversing  its  allega- 
tions. 

« 

§  78.  Conchmon.  It  is  not  necessary  to  give  more  than  an 
outline  of  this  extraordinary  proceeding,  now  very  rarely,  if  ever 
resorted  to. 

NE  EXEAT. 

§79.  Origin  of  ths  writ.  This  is  a  special  extraordinary 
proceeding,  analagous  in  many  respects  to  the  one  just  con- 
sidered. It  takes  its  name  from  an  old  English  writ,  ne  exeat 
regnOj  under  which,  for  many  reasons,  in  former  days,  the  En- 
^sh  subject  was  forbidden  to  depart  the  realm.^ 

§  80.  When  a'uthorized  by  the  code.  The  only  case  where  it  is 
authorized  under  the  code  is  where,  before  the  time  of  performance 
of  an  agreement  in  writing,  the  plaintiff  may  bring  his  action 
before  his  right  of  action  matures,  upon  filing  his  complaint  and 
aflEidavit,  averring  in  each  that  the  defendant  is  about  to  leave  the 
state,  without  performing  or  making  provision  for  the  perform- 
ance of  the  contract,  taking  with  him  property,  money,  credits  or 
assets  subject  to  execution,  with  intent  to  defraud  the  plaintiff. 

§  81.  Arrest  and  hail.  In  such  a  case,  the  plaintiff  is  entitled 
to  have  an  order  of  arrest,  with  bail  in  the  manner  described  in 
the  cases  already  discussed,  in  cases  where  arrest  and  bail  are  pro- 
vided for  in  behalf  of  the  plaintiff,  where  claims  have  matured. 
The  proceeding  is  in  all  respects  like  the  proceeding  already 
pointed  out,  except  that  the  recognizance  is  conditioned  that  the 
defendant  shall  appear  to  the  action  at  the  next  term  of  the  court, 
and  abide  the  order  of  the  court. 

§  82.  This  proceediTig  may  he  had  hy  a  sv/rety.  This  remedy 
is  available  in  favor  of  any  surety,  or  person  jointly  bound  with 
the  defendant,  or  in  favor  of  the  obligee,  against  one  or  more  of 
several  obligors,  where  one  or  more  are  non-resident  or  insolvent.^ 

-     >  1  Black.  Com.  266,  n.  20.  « 2  R  S.  (1876)  275,  §  668. 
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§  83.  Advantage  qfaffidamt  or  hond  ahovld  he  taken  on  special 
ajppearajnce.  If  the  complaint  and  affidavit,  or  either,  is  insuf- 
ficient in  form  or  sabstance,  the  defendant  should,  upon  a  special 
appearance,  move  to  quash  the  writ;  and  if  unsuccessful,  should 
reserve  the  point  by  the  proper  exception,  and  traverse  the  allega- 
tions of  the  complaint  and  affidavit;^  and  if  the  plaintiff  fail  to 
sustain  the  allegations  requisite  to  authorize  the  proceeding,  it 
will  be  dismissed,  and  if  the  proper  objection  is  taken,  the  main 
action  must  fail  also,  as  the  claim  is  not  due  when  the  suit  is 
brought.' 

1  Ramsey  «.  Foy,  10  Ind.  408  *  Ante,  ch.  Y,  §  26. 
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CHAPTER  IV. 

THE  PROCEEDINGS  IN  COURT  m  TERM  TIME. 


§  1.  An  issue  of  law  defined. 
2.  An  issue  of  fad  defined. 
8.    The  purpose  of  the  present  chapter  stated. 

4.  When  cause  stands  for  trial. 

5.  Process  cannot  run  to  a  term  beyond  the  one  next  subsequent  to  Uie 

issuance. 

6.  Calling  the  docket  and  taking  defaults. 

7.  No  personal  judgment  can  be  rendered  by  publication. 

8.  When  part  of  the  defendants  have  been  served  and  part  not. 

9.  Defendant  Ruling  to  answer,  plaintiff  may  take  judgment  as  upon  nihil 

dicU. 

10.  Appearanoe,  special  and  general,  defined. 

11.  Special  appearance  necessary  to  take  advantage  of  defects  in  process,  or 

the  like. 

12.  Motions  which  relate  to  matters  occurring  before  appearance,  and  which 

are  inconsistent  with  a  full  appearance,  must  be  made  on  special  appear- 
ance, or  are  waived. 

13.  The  first  step  to  be  taken  by  the  defendant  in  a  (defense — motion  to 

quash  process. 

14.  No  man's  rights  can  be  divested  without  notice. 

15.  Provision  curative  of  technical  defects  in  process  or  service  construed. 

16.  Special  appearance  having  been  entered  and  failed  to  accomplish  its  pur- 

pose, default  may  follow. 

17.  Transfer  of  cases  to  the  Federal  circuit  court. 

18.  Objections  to  complaint  by  motion. 

19.  Withdrawal  of  appearance  in  full. 

20.  Considerations  which  determine  whether  the  defendant  should  answer  or 

demur. 

21.  The  demuner  to  the  answer. 

22.  Demurrer  —  requisites  of,  continued. 
2S.    Filing  the  demurrer  or  other  pleading. 

24.  Demurrer — argument  of. 

25.  Judgment  upon  demurrer. 

26.  Proceedings  upon  overruling  the  demurrer  to  the  complaint. 

27.  Where  demurrer  overruled,  defendant  should  answer  in  certain  cases. 
2B.    Preparing  and  filing  the  answer. 

29.    Where  the  answer  completes  the  issues,  no  reply  necessary,  but  special 
answer  otherwise,  rule  for  reply. 
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§  30.    Plaintiff  may  demur  or  reply  to  spedal  answerB  or  prooeed  by  motion. 

31.  ConBiderations  affecting  the  propriety  of  demuxring  to  a  bad  answer  or 

pleading  over. 

32.  Of  the  filing  and  argument  of  the  demurrer  to  the  answer — steps  where 

demurrer  is  sustained. 

33.  Course  of  the  plaintiff  when  the  demurrer  to  the  answer  is  overruled. 

34.  Plaintiff  may  save  his  exception  and  reply  when  demurrer  to  answer  over- 

ruled. 

35.  When  the  plaintiff  should  reply. 
86.    Requisites  of  the  reply. 

37.  Unless  there  be  a  demurrer  to  the  reply  or  some  motion  affecting  it^  the 

issue  is  complete  with  the  filing  of  it. 

38.  Neglecting  to  demur  does  not  waive  insuffidenpy. 

39.  Demurrer  to  the  reply  —  preparation,  filing  and  argument  oL 

40.  Steps  to  be  taken  by  the  plaintiff  in  case  of  sustaining  a  demurrer  to  the 

reply. 

41.  Reply,  denial  where  special  reply  held  bad  on  demurrer. 

42.  Demurrer  not  the  proper  mode  ol  objecting  to  defective  general  denial, 

but  motion. 

43.  Argumentative  denial  will  be  r^'ected  on  motion. 

44.  Plaintiff  may  let  judgment  go  on  demurrer  to  reply. 

45.  Reply  held  good  or  demurrer  to  it  waived,  issues  complete. 

46.  When  amendments  to  pleadings  must  be  made. 

§  1.  An  issue  of  law  defined.  An  isstie  of  la/u)  is  raised  by 
motion  or  demurrer,  intended  to  test  the  legal  snflSciency  of  a 
pleading,  in  form  or  substance;  and  such  demurrer  or  motion  ad- 
mitting the  truth  of  the  facts  alleged  in  the  pleading  to  which, 
the  objection  is  taken,  submits  to  the  court  the  question  of  law- 
arising  upon  such  demurrer  or  motion.^ 

§  2.  An  is9ice  of  fact  defined.  An  issue  of  fact  arises  where 
an  affirmative  allegation,  made  on  the  one  side,  is  denied  on  the 
other.^  And  to  make  up  the  issues,  in  common  parlance^  is  to 
have  any  questions  of  law,  which  may  be  raised  by  the  parties,  by 
demurrer,  or  motion,  determined,  and  thus  conduct  the  pleadings 
to  an  issue  of  fact;  this  is  always  actually  accomplished  under  the 
present  system,  excepting  where  the  plaintiff  replies  affirmatively, 
in  which  case  the  remainder  of  the  pleadings  leading  to  a  direct 
issue,  by  affirmation  or  denial,  are,  so  to  speak,  carried  on  ore  tenus^ 
so  that  when  the  reply  is  filed,  and  a  demurrer  to  it  disposed  of  or 
wavoedf  the  issues  are  completed.' 

« a  R  8.  (1876)  168,  g  817.  « Id.  g  818.  » Id.  164,  g  820. 
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§  3.  Thepv/rpose  of  the  present  chapter  etated.  The  purpose 
of  this  chapter  shall  be  to  note  the  progress  of  a  cause,  from  the 
first  appearance  of  the  parties  in  court,  to  the  determination  of  all 
the  issnes  of  law,  and  until  one  or  more  issues  of  fact  are  formed, 
so  far  as  they  can  be  bj  pleading,  and  the  case  is  ready  for  a  trial 
of  the  issues  of  fact  by  the  jury,  or  the  court  acting  as  a  jury  by 
consent  of  the  parties. 

§  4.  When  cavse  stands  for  trial.  "Where  the  summons  has 
been  served  ten  days  before  the  first  'day  of  the  term,  or  publica- 
tion has  been  made  thirty  days,  or  where  a  complaint  is  filed  be- 
fore or  after  the  commencement  of  the  t-erm,  and  where  the  day  on 
which  the  case  shall  stand  for  trial  is  fixed  by  the  plaintiff  by  in- 
dorsement thereon,^  the  cause  stands  for  trial  on  that  day,  providing 
the  defendant  has  had  ten  days'  notice  by  summons  or  by  publication 
thirty  days,  and  unless  the  defendant  appear  and  take  some  steps 
to  prevent  the  same,  a  de&ult  will  be  taken,  and  judgment  will  be 
rendered  against  him.  In  the  computation  of  the  ten  days,  or  the 
thirty  days,  the  same  is  made  by  the  rule  fixed  by  the  code,  which  is 
butdeclai-atory  of  the  common  law,  which  is  to  exclude  the  first  day 
and  include  the  last,  unless  the  last  day  be  Sunday,  when  it  will  be 
excluded.'  And  in  leap  year,  the  twenty-eighth  and  twenty-ninth 
days  of  February  are  counted  as  other  days,®  so  that  where  Mon- 
day is  the  first  day  of  the  tem^  or  the  day  set  for  trial  by  indorse- 
ment, the  summons  must  be  served  as  early  as  Friday  of  the  second 
week  preceding.  And  it  is  necessary,  where  the  action  is  begun  by 
publication,  that  there  should  be  the  first  three  weeks'  publication 
before  the  commencement  of  the  term  of  thirty  days.  Thus  the 
first  publication  must  be  made  fifty-one  days  before  the  term,  or 
day  of  trial  fixed  by  indorsement,  excluding  the  first  day  of  the 
publication  and  including  the  first  day  of  the  term  or  return  day 
fixed  by  indorsement  To  illustrate,  let  it  be  supposed  that  the 
first  day  of  the  term  or  return  day  by  indorsement  is  the  first 
day  of  September;  in  order  to  have  a  full  publication,  so  that  the 
case  shall  stand  for  trial  at  that  term,  the  first  publication  should 
be  as  early  as  the  nineteenth  of  July;  while  the  last  day  on  which 

>  Acts  1877, 105.  *  Helphenstine  v.   Yincennes   Na- 

«  2  R  S.  (1870)  811,  §  787.  tlonal  Bank,  —  Ind.  unreported. 
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service  of  summonB  will  be  in  time  for  that  term  will  be  tlie 
twenty-second  day  of  August.^ 

§  5.    Process  cannot  run  to  a  term  beyond  the  one  next  subse- 
quent  to  the  issiuince.    A  suggestion  which  might  well  have  been 
made  elsewhere  upon  this  subject  is,  that  although  when  the  sum- 
mons is  issued,  or  the  first  publication  is  made,  it  is  already  too 
late  for  service  or  publication  to  be  made  in  time  for  the  next 
term,  still  the  summons  must  be  returned  to  the  next  term,  and 
the  summons  or  the  publication  must  cite  the  defendant  to  appear 
at  the  next  term.  And  although  the  case  will  not  stand  for  trial  at 
that  term,  the  process  or  notice  will  avail  to  compel  an  appearance 
*  or  justify  a  default  at  the  next  succeeding  term.^    This  results 
from  an  old  rule  of  the  common  law  growing  out  of  the  service  of 
process  by  arrest,  and  which  still  seems  to  be  recognized,  that  pro- 
cess made  returnable  to  a  subsequent  term,  a  term  intervening 
between  the  issuing  and  return  day  of  the  process,  is  void.*    But 
under  the  amended  act,  service  of  process  or  publication,  either  in 
or  out  of  term,  may  be  made  with  reference  to  a  time  fixed  by  in- 
dorsement on  the  complaint,  and  the  time  so  fixed  may  be  any 
time  when  the  court  is  in  session,  and  hence  the  rule  referred  to 
is  of  little  practical  importance.* 

§  6.  Calling  the  docket  amd  taking  defaults.  The  court,  on 
the  second  day  of  the  term,  calls  the  docket  for  issues  and  de- 
faults. If  there  is  no  appearance  by  the  defendant,  and  he  has 
been  served  with  summons  in  person  or  by  copy  in  time,  or  by 
publication,  in  a  case  where  pubKcation  is  proper,  the  attorney 
for  the  plaintiff  may  have  him  called  three  times  and  defaulted; 
and  having  shown  to  the  court  evidence  of  service,  or  notice  by 
publication,  by  exhibiting  the  return  of  the  sheriff,  or  affidavit  of 
publication,  he  is  entitled  to  make  his  proof  and  have  his  dam^ 
ages  assessed,  and  have  judgment  rendered  upon  the  default.  If 
the  foundation  of  the  plaintiff's  action  is  a  note,  bill  of  exchange, 
or  other  instrument  in  writing,  he  has  only  to  exhibit  the  same; 
or  if  the  action  be  upon  an  account  verified  by  the  affidavit  of  the 


>  Martin  1).  Hornell,  8  Ind.  501 ;  Kor-  Pr.  154;  Shirley  «.  Hagar,  3  Blackf. 

topeter  t^.  Wright,  15  id.  456.  225;  Carey «.  BuUer,  11  Ind.  891.** 

« Crabb  «.  Atwood,  10  Ind.  881.  « Acts  1877, 107. 
» Will  V,  Whitney,  15  id.  194;  1  Tidd 
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plaintiff,  he  may  exhibit  it  in  proof .^  In  other  cases,  where  dam- 
ages are  to  be  assessed  or  amounts  fixed,  the  plaintiff  must  pro- 
duce the  proper  proof  to  the  court  The  default  admits  all  facts 
well  pleaded  in  the  complaint,  excepting  amounts,  and  they  must 
be  fixed  by  proof.'  Divorce  cases,  however,  are  an  exception  as  to 
the  necessity  of  proof,  where  default  has  been  suffered  by  the  de- 
fendant, such  default  not  operating  as  an  admission  or  dispensing 
with  the  proof  of  any  of  the  allegations  in  the  complaint.'  And 
60  in  cases  where  the  default  is  taken  upon  constructive  service 
(notioe  by  publication),  the  default  does  not  dispense  with  proof 
or  operate  as  an  admission  of  the  allegations  of  the  complaint.^ 
Where  a  cause  is  commenced  too  late  to  have  service  in  time  for 
the  first  day  of  the  term,  but  a  time  is  fixed  by  indorsement,  the 
cause  18  called  on  that  day,  in  the  same  manner,  and  with  the  same 
effect  and  subject  to  the  same  rules,  as  if  served  in  time  for  the 
second  day  of  the  term.' 

§  7.  No  per9onal  judgmefnt  can  he  rendered  ti^pon  publication. 
Xo  personal  judgment  can  be  rendered  against  a  defendant  by 
default  upon  constructive  service."  Judgment  upon  such  service 
can  only  be  rendered  in  proper  cases  against  the  property  of  the 
defendants;  or  technically  speaking,  m  rein.  For  while  a  decree 
of  foreclosure  or  partition,  or  a  judgment  in  attachment,  may  be 
said  to  operate  inpersona/nt  so  far  as  to  divest  the  defendant  of 
his  right  in  that  property,  and  while  judgments  of  this  class  are 
wanting  in  some  of  the  ingredients  of  technical  judgments  in  rem^ 
yet  as  the  jurisdiction  of  the  person  of  the  defendant,  to  render 
such  decree  or  judgment,  is  only  obtained  through  the  presence 
or  the  seizure  of  his  property  or  effects,  no  judgment  can  be  ren- 
dered except  such  as  may  relate  to  the  property,  and  operate  upon 
it,  unless  after  the  publication,  the  defendant  appear  to  the  action.'^ 
Bat  this  subject  will  be  more  fully  discussed  under  the  head  of 
judgments. 

§  8.     Where  paH  of  the  defenda/nta  ha/ve  heen  served  and  part 

» 2  R.  B.  (1876)  71,  %14t.  •2  R,  8.  (1876)  193,  §  895. 

•  Id.  '  Pennoyer  v:  Neflf  (U.  8.  8.  C.  R.), 

•  Id.  329,  §  14.  6  Otto,  714,  and  cases  cited ;  Beard  v. 

•  Id.  192,  8  392.  Beard,  21  Ind.  821. 
»  Acts  1877,10s. 
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not.    It  frequently  occars  that  the  defendant  is  not  found  by  the 
sheriiF.     In  such  case,  he  returns  on  the  summons  that  the  de- 
fendant is  not  found  within  his  bailiwick.*    In  such  case,  if  there 
be  but  one  defendant,  and  the  plaintiff 's  attorney  see  proper,  he 
may  continue  the  case  and  order  alias  process.    But  it  often  hap- 
pens that  one  or  more  of  the  defendants  are  served,  and  there  is  a 
return  of  non-service  as  to  others  not  served.    In  such  case,  if  the 
action  be  against  defendants  jointly  indebted,  the  plaintiff  may 
suggest  the  non-service  of   those  not   served,  upon   the  order 
book,  and  proceed    against   those   served    to    final   judgment, 
which  will  be  a  good  judgment  against  the  persons  served.    The 
code  contains  another  provision  in  this  connection,  the  validity  of 
wliich  is  so  universally  questioned,  that  no  one  ever  attempts  to 
enforce  it.     It  is  that  such  a  judgment  may  be  enforced  against 
the  joint  property  of  all  the  defendants;  a  manifest  attempt  to 
take  the  property  of  the  defendants  not  served  without  due  pro- 
cess of  law.     In  such  a  case,  the  plaintiff,  having  taken  his  judg- 
ment against  the  defendant  served,  the  proceeding  is  ended,  and 
the  joint  cause  of  action  is  merged  in  the  judgment.*     But  at 
any  time,  while  tlie  judgment  remains  unpaid,  the  defendants  by 
certain  proceedings,  more  appropriately  discussed  hereafter,  may 
be  rendered  liable  upon  the  judgment.*    Where  the  action  is 
against  defendants  severally  liable,  and  some  are  served  and  some 
not,  the  non-service  of  the  latter  may  be  suggested  and  the  case 
continued,  dismissed  or  otherwise  disposed  of,  as  the  plaintiff  may 
elect;  and  judgment  may  be  taken  against  the  defendants  served, 
with  like  effect  as  if  they  were  the  only  defendants  in  the  action. 
In  such  a  case,  the  cause  of  action  being  several,  the  judgment 
against  one  will  not  operate  as  a  merger  of  it,  and  if  the  plaintiff 
continue  as  to  those  not  served,  and  afterward  obtain  service,  he 
may  have  a  separate  judgment  against  them;  or  if  he  dismiss,  he 
may  bring  another  action  and  recover  judgment  against  them,  as 
if  no  suit  had  been  brought;  provided,'the  first  judgment  has  not 
been  paid;  but  if  it  has,  the  payment  will  be  a  good  defense  to  a 
subsequent  suit,  as,  though  the  plaintiff  may  pursue  collateral 

iThe  jurisdictional  territory  of  a       *2  R.  S.  (1876)52,  %  41;   Archer  o. 
bailiff  anciently,  with  us,  the  county.    Allman,  21  Ind.  29. 

« Post  ch.  Xn,  §  24. 
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snits  against  defendants  severally  liable  npon  the  same  cause  of 
action,  he  can  have  but  one  satisfaction. 

§9.  Defendant  failing  to  an^wer^  plaintiff  manf  take  judg- 
ment as  upon  nihil  dicit.  In  the  usual  course  of  practice,  upon 
the  call  of  the  docket,  if  the  defendant  intends  to  make  a  defense, 
his  attorney  enters  his  appearance,  and,  where  he  indicates  an  in- 
tention to  do  so,  the  plaintiff  may  take  a"  rule  for  an  answer,  whicfi 
is  a  mere  entry,  stating  that  the  defendant  must  answer  within  a 
fixed  time.  Under  this  rule,  the  defendant  must  enter  his  special  or 
general  appearance,  and  if  he  fail  to  enter  such  appearance  and 
take  no  steps  in  his  defense,  or  if  he  have  appeared  before  the  rule, 
and  fail  to  answer  within  the  time,  the  plaintiff  may  1»ke  judg- 
ment as  "opon  nihU  dicity  OT  in  the  code  phraseology,  judgment 
for  want  of  an  answer.*  And  so  at  any  stage  of  the  proceedings, 
if  the  defendant  shall  fail  to  complete  the  same  on  his  part  upon 
the  proper  order  being  taken,  or  the  defendant  having  pleaded,  the 
plaintiff  shall  &iil  to  complete  the  issues  on  his  part.  In  either  case, 
the  defaulting  party  will  be  deemed  to  have  abandoned  his  case; 
and  if  the  plaintiff  be  the  de&tulting  party,  judgment  of  dismissal 
goes  against  him,  and  if  it  be  the  defendant,  judgment  goes  against 
him,  afi  already  stated.^ 

§  10.  Appearance^  special  a/nd  general  defined,  Appearam,ces 
are  either  special  or  general;  and  as  general  appearances  are  the 
ruls,  and  special  ones  the  exception^  if  an  appearance  is  not  quali- 
fied, it  is  taken  as  a  general  appearance.  The  appearance  of  the 
defendant  is  evidenced  by  an  entry  to  that  effect,  made  by  the  clerk 
in  his  minutes  upon  the  order  book,  and  if  there  be  no  formal 
note  of  an  appearance,  but  an  entry,  in  which  it  appears  that  the 
defendant's  attorney  takes  some  step  in  court,  it  will  be  binding 
upon  the  defendant  as  an  appearance.*  For  an  appearance  is  neces- 
sary before  any  step  is  taken  in  the  proceedings  in  court,  for  the 
defendant;  if  any  step  is  taken,  the  same  is  conclusive  evidence 
of  an  appearance,  whether  the  same  be  noted  or  not. 

§  11.    Special  appea/rance  necessary  to  take  adva/ntage  of  de- 


>  2  &  8.  (1876)  67,  §  693.  444,  and  note  (m)  } ;  Shirley  «.  Hagar, 

•Stephen  on   PI.   108,  111,  114;   1  8  Blackf.  226 ;  Kegg v.Welden,  10 Ind. 

Cbitty  on  PL  (16  Am.  ed.)  646, 646.  660 ;  Scott «.  Hall,  14  id.  186 ;  Stephen 

*1  Chitty  on  PI.  (16  Am.  ed.  443,  on  PI.  26. 
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fects  in  process^  or  the  like.    A  special  appearance  is  only  entered 
where  the  defendant  does  not  wish  to  submit  himself  fully  to  the 
jurisdiction  of  the  court,  but  desires  to  avail  himself  of  flome  ir- 
regularity or  error  in  the  proceedings  by  which  it  has  been  at- 
tempted to  bring  him  into  court,  such  as  an  error  or  irregularity 
in  the  process,  return  or  publication,  proof  of  notice,  or  the  like. 
And  so  where  the  defendant  moves  to  quash  a  summons  in  gar- 
nishment order  of  arrest,  a  writ  of  ne  exeat^  or  an  order  for  the  de- 
livery of  personal  property,  on  account  of  the  insufficiency  of  the 
affidavit,  undertaking,  or  the  like,  the  motion,  like  that  relating  to 
the  piocess,  must  be  made  in  limine^  or  it  will  be  waived,  although 
it  has  been' held  that  a  motion  to  quash  an  attachment,  the  proceed- 
ing being  collateral  to  the  main  action,  may  be  made  after  a  fall 
appearance. 

§  12.  Motions  which  relate  to  matters  occurring  before  appear- 
ance^ and  which  a/re  inconsistent  with  a  full  appearance^  must  he 
tnade  on  special  appeara/nce^  or  a/re  waived.  Motions  and  objec- 
tions of  this  character,  referring  to  the  process  or  such  collateral 
proceedings,  must  be  taken  upon  a  special  appearance,  and  before 
a  general  appearance  to  the  action;  for  as  the  latter  is  a  substitute 
for  or  waiver  of  process,  all  objections  to  the  process  are,  of  course, 
waived  by  it. 

§  13.  The  first  step  to  he  taken  hy  the  defenda/nt  in  a  defense  — 
motion  to  qnash  process.  The  first  step,  therefore,  which  the  de- 
fendant's attorney  takes  in  a  case,  where  it  is  an  object  to  litigate 
every  step,  as  he  may  frequently  have  a  proper  motive  for  doing, 
is  to  see  if  the  process  and  return  are  regular.  That  is,  to  examine 
the  form  of  tlie  summons  or  notice,  as  well  as  the  return  or  proof 
of  publication;  and  if  there  is  any  substantial  error  or  irregular- 
ity, he  may  ent«r  a  special  appearance  and  move  to  quash  the  pro- 
cess. If  his  motion  be  sustained,  the  action  will  be  dismissed^ 
unless  upon  leave  of  court,  the  plaintiff  shall  continue  his  case 
for  alias  process.  If  the  defendant's  motion  is  overruled,  he  may 
still  decline  to  make  a  full  appearance,  and,  if  the  process  is  so 
irregular  as  to  be  void,  the  special  appearance  and  motion  do  not 
waive  the  right  to  object  to  a  judgment  taken  upon  such  void  pro- 
cess, as  the  judgment  would  still  be  void.  But  the  safer  and  more 
usual  practice  is,  where  the  motion  is  overruled,  to  except,  and. 
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save  the  point  by  bill  of  exceptions,  which  will  be  explained  in  a 
sabsequent  chapter,  and  enter  a  general  appearance. 
*  §  14.  Ifo  man^s  rights  can  be  divested  wUhmd  notice.  It  may 
be  said,  generally,  that  no  man's  rights  can  be  affected  by  the  pro- 
ceedings of  a  court,  without  some  notice  to  him,  cither  actual  or 
constructive;  and  any  adjudication  upon  his  rights,  witliout  such 
notice,  is  coram  nonjudicey  and  void.  And  hence,  where  process 
or  the  service  thereof  is  so  irregular,  either  in  form  or  manner  of 
service,  as  not  to  constitute  this  notice,  and  where  there  is  no 
appearance  by  the  defendant,  all  such  adjudications  are  void.* 

§  15.  Provisions  Gwrati/ce  of  technical  defects  m  process  or 
mricej  construed.  The  provision  of  the  code,  to  which  reference 
has  already  been  made,  renders  all  mere  formal  or  technical  ob- 
jections to  the  summons  or  return  thereof  unavailing;  but,  where 
the  summons  is  wanting  in  any  of  the  legal  requisites,  or  the  re- 
turn does  not  show  service,  in  substantial  compliance  with  the 
law,  they  will  be  quashed  upon  motion;  as  if  the  summons  be 
neither  tested  nor  sealed,  or  be  made  returnable  at  a  term  subse- 
quent, with  another  term  intervening,  or  if  the  return  show  service 
bj  some  mode  not  known  to  the  law,  and  like  cases  ;^  though  the 
proceedings  might  be  held  void,  so  far  as  the  same  are  dependent 
upon  the  service  of  process,  yet,  the  better  practice  is  not  to  risk 
this,  but  to  move  to  quash.  And,'  in  case  proceedings  are  based^ 
upon  notice  by  publication,  the  law  must  be  strictly  followed;  and 
if  it  is  not,  the  notice  may  be  quashed  upon  motion.  If  there  be 
any  material  failure  to  comply  with  the  law,  the  proceedings  will . 
be  void; 'but  the  consideration  of  this  subject  will  be  appropriate 
when  the  general  subject  of  jvdgm,erds  is  considered.*  Even  after 
a  motion  to  quash  the  process  or  return,  for  mere  error,  the  same 
may  be  amended  by  leave  of  court,  if  the  facts  exist  upon  which 
such  amendment  can  be  based.^ 

§  16.  Special  appea/rance  hamng  been  entered  and  failed  to 
aecampUsh  its  purpose^  defomlt  may  follow.  The  defendant  hav- 
ing appeared  specially  to  the  action,  and  been  unsuccessful,  the 
particular  object  of  such  special  appearance  having  been  accom- 
plished or  having  failed,  if  he  shall  decline  to  enter  a  general  ap- 

•Pennoyer  v.  Neff;  5  Otto,  714.  '  Post,  eh.  X. 

*£.  & C.  R  R. «.  Lawrence,  29  Ind.  622.    «29  Ind.  supra. 
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pearance,  tlie  plaintiff  may  have  his  default  and  judgment,  as  if 
,  there  had  been  no  special  appearance,  or  judgment  as  upon  rdhU 
dicit^  where  a  rule  has  been  taken,  provided  there  has  been  proper 
service  of  process  or  notice  in  time.  If,  however,  the  defendant 
shall  desire  to  make  a  defense  to  the  action,  either  after  his  special 
appearance  or  in  the  first  instance,  he  must  enter  a  general  appear- 
ance and  proceed  to  take  the  next  step.  A  special  appearance  is 
not  a  substitute  for  process  or  notice. 

§17.  Tramfer  ofca^es  to  the  Federal  circuit  cowrt.  There 
is  a  certain  class  of  cases,  to  which  more  particular  reference  will 
be  made  hereafter,  which  may,  at  the  option  of  the  defendant,  be 
transferred  to  the  circuit  court  of  the  United  States,  and,  under  the 
former  acts  of  congress,  the  application  for  the  transfer  must  have 
been  made  upon  firot  appearance,  and  could  not  be  made  after- 
wards; but  under  the  recent  acts,  this  privilege  extends  through 
the  whole  term  at  which  the  case  stands  for  trial.  But  as  the  sub- 
ject will  be  appropriately  considered  elsewhere,  its  consideratioa 
is  deferred  to  a  subsequent  chapter.^ 

§  18.  Objections  to  complcmit  hy  motion.  The  next  step  in 
order  is  to  examine  the  complaint  and  see  whether  it  is  obnoxious 
to  any  of  the  objections  which  can  only  be  taken  Upon  motion;  for 
if  so,  this  is  the  proper  time  to  move,  for  after  demurrer  or  an- 
swer it  may  be  too  late,  though  the  practice  is  not  uniform.  These 
objections  arise  in  the  following  and  other  cases;  where  the  com- 
plaint, or  one  or  more  of  the  paragraphs,  where  there  are  several, 
are  obnoxious  to  objections  for  duplicity;  in  such  case,  a  motion 
should  be  made  to  require  the  plaintiff  to  separate  the  causes  of 
action  attempted  to  be  joined  in  a  single  paragraph,  into  as  many 
paragraphs  as  there  are  causes  of  action,  or  where  there  is  a  degree 
of  uncertainty  in  the  complaint,  but  which  is  not  so  gross  as  to 
render  the  complaint  bad;  in  such  a  case  a  motion  to  make  the 
complaint  more  certain  should  be  interposed.  So  where  there  is 
redundant  or  impertinent  matter,  a  motion  should  be  made  to 
expunge  the  same;  and  so  where  the  complaint  should  be  accom- 
panied by  a  bill  of  particulars,  and  none,  or  an  insufficient  one  is 
furnished,  the  court  will  on  motion  require  the  defendant  to  file 

'Poet,  ch.  VI. 
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one,  or  a  more  specific  one,  as  the  case  may  be.*  And  so  of  all 
other  like  objections,  which  cannot  be  taken  upon  demurrer;  they 
should  be  interposed  at  this  stage,  and  by  motion.  In  case  of  im- 
pertinent matter,  the  defendant  may  have  it  expunged  or  object 
to  the  introduction  of  evidence  in  support  of  it.'  These  motions 
are  usually  reduced  to  writing  and  filed,  and  taken  up  and  dis- 
posed of  at  the  motion  hour;  though  they  need  not  be  in  writing, 
but  may  be  made  orally,  and  generally  are  so  in  practice,  unless 
otherwise  required  by  rute  of  court.  These  motions  are  very  simi- 
lar to  the  exceptions  to  the  answer  in  the  chancery  practice.  If  a 
motion  of  this  character  be  sustained,  it  usually  results  in  the  proper 
amendment  If  the  defendant  make  one  or  more  motions  of  this 
class,  and  the  same  be  overruled,  he  may  except  and  save  the  point 
by  bill  of  exceptions,  but  not  otherwise.^  Such  motions  all  being 
disposed  of,  or  being  unnecessary,  or  being  waived,  the  next  step 
for  the  defendant  to  take,  is  to  demur  or  answer;  this  he  may  do 
either  in  discharge  of  a  rule,  if  one  has  been  taken,  or  where  there 
has  been  none,  upon  motion. 

§  19-  Withdrawal  of  a^ea/ra/nce  m  full.  After  the  defend- 
ant has  entered  a  general  appearance,  or,  as  it  is  sometimes  de- 
nominated, his  appearance  in  full,  to  the  action,  he  may,  upon  mo- 
tion, by  leave  of  court,  withdraw  the  same,  and  sometimes  even 
after  he  has  answered.  This  motion  for  leave,  however,  is  not  a 
motion  of  course,  but  is  in  the  sound  discretion  of  the  court.  The 
leave  is  rarely  asked  or  granted,  except  where  the  appearance  has 
l)een  entered  by  the  attorney  for  the  defendant  under  some  misap- 
prehension of  fact  on  his  part,  or  that  of  the  defendant  himself. 
And  although  it  may  be  said  that  the  court  has  not  absolute  dis- 
cretion in  allowing  or  refusing  leave,  a  case  can  rarely  occur  where 
the  ruling  upon  such  a  point  could  be  made  available  on  appeal. 
If  however,  the  defendant  should  feel  aggrieved  at  the  ruling  upon 
such  a  motion,  he  may  except,  and  place  the  grounds  of  the  appli- 
cation and  the  ruling  in  the  record  by  bill  of  exceptions,  and  re- 
serve the  point  and  assign  error  upon  it  on  appeal. 

§  20.  Consideratians  which  determine  whether  the  defendant 
should  answer  or  dem/ur.    As  a  question  of  policy,  it  is  sometimes 

'  2  R  8.  (1876)  78-4,  §§  78-9.  Ind.  250. 

•  Id.  72,  §  77;  Willett  «.  Porter,  42       « Post,  eh.  Vm,  §  108. 


142  PRACTICE.  [Pabt  II,  Ch.  IV. 

• 
difficult  to  determine  when  to  demur  and  when  to  answer,  even 

though  the  complaint  be  clearly  bad,  if  the  defect  be  want  of  suffi- 
cient facts.  If  the  plaintiff  has  a  good  cause  of  action,  and  can 
make  his  complaint  good  by  amendment,  there  is  generally  but 
little  motive  in  demurring,  because  by  a  special  answer  it  is  easy 
to  have  a  demurrer  from  the  other  side,  which,  searching  the  rec- 
ord, reaches  back  to  the  complaint  and  gives  the  defendant  the 
benefit  of  a  concealed  error,  which  is  often,  in  practice,  invaluable 
to  the  defendant;  for,  as  has  been  said,  whether  the  answer  be  held 
good  or  bad,  where  the  demurrer  assigns  this  cause,  it  reaches 
back  to  the  complaint,  and  if  the  court  do  not  carry  it  back,  it  is 
error  which  is  available  on  appeal.^  And  even  where  there  is  a 
general  denial,  if  the  defect  in  the  complaint  be  not  one  which  is 
cured  by  the  verdict  of  a  jury,  the  objection  is  still  available  on  a 
motion  in  arrest  of  judgment,  or  on  appeal.*  Where  the  complaint 
shows  want  of  jurisdiction  of  the  person  or  subject  matter,  it  may 
well  be  taken  advantage  of  by  demurrer,  because  in  the  former 
case,  if  not  thus  taken,  it  will  generally  be  waived;  in  the  latter 
case,  the  objection  is  not  waived  on  failure  to  demur,  and  may  be 
taken  at  any  time  by  motion;  still  there  is  usually  no  advantage 
in  pleading  over  such  a  defect  But  in  cases  where  the  facts  are 
all  stated  and  the  complaint,  in  the  opinion  of  the  pleader,  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  cannot 
be  amended  so  as  to  cure  the  defect,  or  where  it  shows  a  want 
of  jurisdiction  of  the  court,  or  if  the  complaint  be  obnoxious  to 
any  of  the  other  four  causes  of  demurrer,  it  is  good  policy  to  de- 
mur in  the  first  instance,  for  all  the  objections,  except  the  first  two 
enumerated,  must  be  taken  by  demurrer  or  they  are  waived. 
And  where  the  objection  is  the  wa/rU  ofsufficiejitfdcta^  it  seems  in 
many  cases,  that  a  demurrer  will  raise  the  only  question  the  par- 
ties intend  to  litigate,  and  the  determination  of  the  issue  of  la^r 
tendered  by  it,  results  in  a  final  judgment,  which  determines  the 
controversy. 

§  21.     The  demmrrer  to  the  complcmit    The  defendant  having 
determined  to  demur  to  the  complaint,  for  any  or  all  the  available 

»Ante,    ch.    V,  §    11,   and   note;       •2R.  8.  (1876)  186,  §372;  I.  &  C 
Walker  et  al.  «.  Halleck  et  al.  82  Ind.    R  R.  Co.  «.  Davis,  10  Ind.  896. 
289. 
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causes,  prepares  his  demurrer,  the  form  of  which  being  simple, 
need  not  be  discussed  further  than  to  say,  that,  like  the  other  plead- 
ings, it  should  contain  the  title  of  the  cause,  the  term  of  the  court, 
etc,  and  should  specify  the  pleading  to  which  it  is  directed,  and 
point  out  the  grounds  of  objection  relied  upon;  and  if  there  are 
several  grounds  relied  upon,  they  should  be  separately  specified 
and  the  specifications  should  be  numbered.  If  the  demurrer  be 
frivolous  on  its  &ce  or  fatally  informal,  it  will  be  rejected  on 
motion,* 

§  22.  DemaiTTer — requisites  qfj  contmued.  According  to  the 
rules  and  usages  of  the  coarts,  before  being  filed  in  court,  every 
pleading  should  be  pl'unly  written  and  signed  by  the  attorneys, 
properly  folded,  and  should  have  indorsed  thereon  the  names  of 
the  parties,  the  name  of  the  pleading,  the  character  of  the  action, 
and  the  names  of  the  attorneys  filing  the  same,  or  who  appear  in 
the  case  in  behalf  of  the  party  for  whom  it  is  filed. 

§  23.  FiUng  the  demv/rrer  or  other  pleading.  The  demurrer 
or  other  pleading  filed  in  term  time  must  be  filed  on  motion,  but 
the  motion  is  one  of  course,  and  requires  no  leave  of  court;  that  is 
to  file  a  pleading  in  the  first  instance.  The  filing  of  the  demurrer 
or  other  pleading  in  term  time,  consists  in  depositing  the  same 
with  the  clerk,  in  open  court,  and  ealling  the  attention  of  the  court 
and  the  opposite  attorney  to  the  fact  The  judge  thereupon  notes 
the  same  upon  his  docket,  and  the  clerk  indorses  the  filing  in  the 
same  manner  already  mentioned  in  case  of  filing  a  complaint,  and 
also  notes  the  filing  upon  the  order  book  of  the  court.' 

§  24.  Demurrer^  argument  of.  The  demurrer  being  filed,  the 
issue  of  law  is  perfect  and  ready  for  argument,  no  joinder  being 
necessary.  If  the  attorneys  are  ready  for  argument  they  may  pro- 
ceed at  once,  and  if  not,  the  court  may  fix  a  time  for  the  argument 
of  the  demurrer.  The  demurrant  has  the  burden,  and  therefore 
opens  and  closes  the  argument.  In  the  opening  argument,  it  is 
his  duty  to  state  all  the  points  of  law  upon  which  he  relies,  and  to 
cite  whatever  authorities  he  claims  in  support  of  his  demurrer. 
The  respondent  then  follows,  answering  the  points  of  the  demur- 
rant and  presenting  his  arguments  and  authorities  in  support  of 
his  pleading,  and  the  demurrant  follows  in  reply,  in  support  of  his 

>  Ante,  §  17,  note  1.'  •  Ante,  ch.  II,  g  55. 
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demurrer.  The  demurrer  is  then  submitted  to  the  court.  Some- 
times a  demurrer  is  submitted  without  argument  Upon  such 
submission,  either  with  or  without  argument,  the  court  proceeds 
to  pass  upon  the  demurrer,  either  immediately  or  after  taking  time 
for  examination  and  deliberation.  If  the  demurrer  be  sustained, 
the  plaintiff  may,  if  he  desire,  have  leave  to  amend,  as  he  may  do 
without  leave  before  demurrer  or  answer.^  If  the  plaintiff  amend, 
and  the  defendant  still  think  the  complaint  insufficient,  he  may 
refile  his  demurrer  and  take  the  opinion  of  the  court  again,  as  often 
as  the  plaintiff  is  allowed  to  amend. 

§25.  Judgment  upon  dermi/rrer.  If  the  plaintiff  decline  to 
amend,  or  if,  after  amendment  and  refiling  of  the  demurrer,  it  be 
sustained  to  the  amended  complaint,  judgment  will  be  i^endered 
for  the  defendant  upon  demm*rer;  if  the  plaintiff  desire  to  test 
the  correctness  of  the  ruling  of  the  court  upon  appeal,  he  must 
upon  the  sustaining  of  tlie  demurrer,  except  to  the  ruling  of  the 
court,  which,  with  all  the  other  steps  taken  in  the  c-ase,  must  be 
noted  upon  the  order  book  by  the  clerk.' 

§  26.  Proceedings  upon  overrulvng  the  demurrer  to  the  com- 
plamt.  If  the  demurrer  to  the  complaint  be  overruled,  the  judg- 
ment is  that  the  defendant  answer  over.^  But  if  the  defendant 
knows  the  plaintiff  will  prove  his  complaint,  and  if  he  has  no 
affirmative  defense,  he  gains  nothing  by  answering,  and  he  may 
simply  except  to  the  ruling  of  the  court,  have  his  exception  noted, 
decline  to  answer,  and  let  judgment  go  upon  demurrer,  let  the 
damages  be  assessed  as  upon  default,  and  test  the  correctness  of  the 
ruling  of  the  court  on  appeal.  The  character  and  effect  of  judg- 
ments upon  demurrer  will  be  considered  hereafter. 

§  27.  Where  derwwrrer  overruled^  defendant  should  answer y  in, 
c^rtwvn  cases.  If,  after  the  overruling  of  the  demurrer,  the  de- 
fendant's attorney  has  any  well  grounded  belief  that  he  can  make 
a  successful  defense,  he  should  not  let  judgment  go,  however  well 
convinced  he  may  be  of  the  error  committed  by  the  court  in  the 
ruling  on  the  demurrer;  but  having  noted  his  exception  to  the  rul- 
ing, he  should  proceed  to  answer  and  set  up  his  defense;  for  if  ho 
should  succeed  upon  an  issue  of  fact,  that  would  probably  end  the 

'  2  R  8.  (1876)69,  g  63 ;  id.  81,  §  97.       « Id.  17ft-7,  §  343  et  aeq. 
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controversy;  but  if  defeated  upon  this  issue,  the  error  of  the  court 
in  the  ruling  upon  the  demurrer  is  still  available  on  appeaL 

§  28.  Prepa/ring  amd  filing  the  answer.  The  requisites  of  an 
answer  have  already  been  examined,  and  what  has  been  said  need 
not  be  repeated.  The  answer  should  be  written,  signed  and  in- 
dorsed, as  has  already  been  indicated,  ^  and  should  be  filed,  on 
motion,  voluntarily  or  in  response  to  a  rule,  as  the  case  may  be, 
and  within  the  time  fixed  by  the  court,  but  may  be  filed  after  the 
time  by  leave  of  court,  which,  until  some  steps  have  been  taken 
by  the  plaintiff  to  obtain  judgment,  for  want  of  an  answer,  is,  in 
practice,  granted  as  of  course. 

§  29.  When  the  anawer  completee  the  isstt^j  no  reply  necessary 
hut  special  answery  othenoise  rule  for  reply.  If  the  defendant 
file  the  general  denial,  or  rum  estfactv/m^  or  other  answer  which 
but  negatives  the  complaint,  the  issues  are  completed,  and  no 
farther  steps  are  necessary,  until  the  parties  are  ready  for  trial. 
Bat,  on  the  other  hand,  if  the  defendant  shall  see  fit  to  answer 
specially,  that  is,  by  setting  up  affirmative  matter,  he  may  then,, 
upon  the  filing  of  the  same,  take  a  rule  for  a  reply;  this  is  like  the 
rule  for  the  answer,  and,  like  it,  requires  the  plaintiff  to  determine 
what  step  he  will  t^ke  next 

§  30.  Plaintiff  may  demv/r  or  reply  to  special  answeTy  or 
proceed  hy  motion^  m  certain  cases.  Upon  the  entry  of  this  rule, 
or  upon  his  own  motion  without  it,  if  he  so  desire,  the  plaintiff  may 
proceed  to  take  his  next  step.  If  the  defendant's  affirmative  an- 
swer be  obnoxious  to  any  objections  which  do  not  go  to  the  suf- 
ficiency of  the  answer,  as  a  defense  to  the  action,  such  as  that  the 
answer  or  paragraph  is  bad,  because  only  an  argumentative  denial; 
for  duplicity,  uncertainty,  impertinence,  redundancy,  or  the  like, 
the  plaintiff,  if  he  desires  to  avail  himself  of  the  objection,  should 
move,  before  he  files  a  demurrer  or  reply.  If,  however,  to  an  ar- 
gamentative  denial,  a  demurrer  be  filed  and  sustained,  it  will  not 
be  error,  notwithstanding  the  proper  mode  of  objection  is  by 
motion.'  Such  motions  are  subject  to  the  same  rules  and  in  all 
respects  similar  to  like  motions  when  applied  to  objections  to  the 
complaint.  If  they  are  made  and  sustained,  the  necessary  amend- 
ment usually  follows,  or  if  the  plaintiff  or  defendant  be  disposed 

1  Infra,  g  2SL  *  O'Hara  «.  Stone,  48  Ind.  417. 
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to  stand  by  his  pleading,  and  save  his  point  by  bill  of  exceptions, 
he  can  do  so;  but  if  he  should  refuse  to  comply  with  any  order  of 
the  court,  requiring  the  separation  of  his  pleading  into  paragraphs, 
or  the  making  of  it  more  certain,  or  the  like,  the  court  might,  in 
the  one  case,  dismiss  the  action,  or  in  the  other,  reject  the  an- 
swer. If  such  a  motion  is  overruled,  the  plaintiff  may  save  the 
point,  as  in  the  case  of  a  motion  of  a  defendant  to  a  complaint,  by 
bill  of  exceptions. 

§  31.  Considerations  affecting  the  propriety  of  demurring  to 
a  had  answer^  or  pleading  over.  The  plaintiff  having  made  any  of 
these  motions,  and  having  them  disposed  of,  or  not  finding  it 
necessary,  or  being  disposed  to  waive  such  objections,  as  is  often 
done,  he  proceeds  to  examine  the  answer  with  a  view  to  its  suf- 
ficiency, and  having  determined  that  the  answer  is  insufficient,  the 
question  arises,  as  in  the  case  of  the  complaint,  whether  it  is  bet- 
ter to  demur  or  plead  over.  For,  though  the  code  expressly  pro- 
vides, without  exception,  as  has  already  been  noted,  that  unless 
the  plaintiff  does  demur,  the  objection  is  waived,  yet  it  is  equally 
clear  that  the  supreme  court  has  disregarded  this  provision,  and 
therefore  if  the  plaintiff  plead  over  to  a  bad  answer,  replying, 
and  a  demurrer  be  filed  to  the  reply,  it  will  reach  back  to  the  an- 
€wer.*  And  so,  though  there  be  issue  taken  by  the  plaintiff  upon 
s  bad  answer  and  a  trial  had,  yet  the  plaintiff  may  move  for 
judgment  non  obstante  veredicto  upon  the  pleadings.*  But  if  he 
fails  to  move  in  the  court  below,  he  cannot,  as  in  the  case  of  a  bad 
eomplaint,  avail  himself  of  the  error  on  appeal,  but  a  failure  to 
make  the  motion  will  be  taken  as  a  waiver  of  the  objection. 

§32.  Of  thefilvng  a/nd  argument  of  the  derrvwrrer  to  the  an- 
swer —  steps  where  demurrer  is  sustained.  In  general,  where  the 
answer  does  not  state  a  sufficient  cause  of  defense,  and  especially 
where  the  defect  is  in  the  cat^e  and  not  in  the  manner  of  stating 
it^  the  plaintiff,  having  determined  that  the  defect  actually  or  prob- 
ably exists,  prepares  and  files  his  demurrer;  the  rules  for  the  filing, 
argument  and  determination  of  which,  are  sufficiently  indicated  by 
what  has  already  been  said  in  reference  to  the  demurrer  to  the  cona- 

1  Sapra,  cb.  VI,  §  10.  note  (4).  Strickland,  8  id.  458 ;  Fomeroy  «.  Bar- 

«2  R.  8.  (1876)  186,  %  872.    Barnard    nett,  8  Blackf.  142. 
t).  Haworth,  9  Ind.    108;   Wiley  «. 
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plaint.  If  the  demurrer  be  sustained,  the  defendant  may  amend 
with  leave  of  court,  as  he  might  do  without  leave  before  demurrer 
or  reply.*  If  the  demurrer  be  sustained  to  the  answer,  and  the 
defendant  have  no  other  defense,  and  can  avail  himself  of  none 
other  by  amendment,  he  may  reserve  his  exception  and  have  it 
noted  upon  the  order  book,  and  may  let  judgment  go.  Or  if  he 
has  any  doubt  as  to  the  plaintiff's  ability  to  prove  his  complaint, 
he  usually  combines  his  special  answer  with  the  general  denial, 
and  if  he  should  have  failed  to  do  so,  he  may  file  it  by  leave,  after 
the  ruling  upon  tlie  demurrer,  and,  after  a  trial  upon  an  issue  of 
fact,  test  the  correctness  of  the  ruling  of  the  court  below,  on  ap- 
peal. If,  however,  he  should  have  no  defense  either  general  or 
special,  he  may  stand  by  his  demurrer  and  let  judgment  go  upon 
demurrer,  which  only  leaves  the  assessment  of  damages,  which 
will  be  considered  hereafter. 

§  33.  Cause  of  the  plaintiff  when  the  demmrrer  to  the  answer 
is  overruled.  If,  on  the  other  hand,  the  demurrer  to  the  answer 
be  overroled,  the  plaintiff  may  reserve  his  exception  and  have  it 
noted  upon  the  order  book,  and  if  he  know  the  answer  to  be  true, 
he  may  let  judgment  go  for  the  defendant  For,  however  many  de- 
fenses the  defendant  may  set  np,  if  one  be  held  sufficient  on  de- 
murrer, and  the  plaintiff  stand  by  his  demurrer  and  decline  to 
reply,  he  admits  one  good  defense,  which  is  enough,  and  final  judg- 
.ment  will  be  rendered  against  him  in  the  action.  In  such  a  case, 
he  has  no  remedy  except  upon  appeal,  to  test  the  correctness  of 
the  ruling  upon  the  demurrer. 

§  34.  Plaintiff  ma/y  save  his  exception  and  r&pJ/y  when  de- 
murrer to  a/nswer  overruled.  If,  however,  the  plaintiff  prefer  it, 
he  may  reserve  his  exception  to  the  ruling  upon  the  demurrer  and 
proceed  to  reply,  and  if  he  is  defeated  in  a  trial  of  the  issue  of 
fiaet,  raised  by  the  reply,  he  may  still  test  the  correetness  of  the 
ruling  upon  the  demurrer  on  appeal. 

§  35.  When  tiie  plaintiff  should  r&pHy.  11^  then,  the  plaintiff 
demur,  and  the  demurrer  be  overruled  and  he  wish  to  deny  or 
avoid  the  answer,  or  if  he  regard  the  answer  as  good,  or  deem  it 
to  his  interest  to  plead  over  without  demurrer  and  avail  himself 

»2RS.(187e)81,8  97. 
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of  the  insufficiency  of  the  answer  otherwise,  he  will  proceed  to 
prepare  and  file  his  reply. 

§  36.  Bequidtes  of  the  reply.  The  requisites  of  the  reply 
have  already  been  discassed,^  and  the  rules  as  to  writing,  signing, 
foldings  indorsing  and  filing,  which  apply  to  the  complaint  and 
and  answer,  apply  also  to  the  reply.  The  reply  being  filed,  the 
defendant  examines  it  with  a  view  to  its  sufficiency;  if  he  finds 
the  reply  or  any  paragraph  of  it,  where  there  is  more  than  one, 
insufficient,  it  is  safest  to  demur.  The  only  ground  of  demurrer 
is,  that  the  reply  does  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  answer. 

§  37.  Unless  there  he  a  denywrrer  to  the  reply  or  some  motion 
affecting  it,  the  issue  is  complete  with  the  filing  of  it.  If  the 
plaintiff  does  not  proceed  with  some  preliminary  motion,  for  some 
of  the  faults  already  referred  to  in  the  other  pleadings,  or  de- 
mur to  the  reply,  the  issue  is  completed;  and  the  case,  so  far  as 
the  pleadings  are  concerned,  is  ready  for  triaL 

§  38.  Neglecting  to  derwwr  does  not  waive  insufficiency.  If, 
however,  the  defendant  should  neglect  to  demur  to  a  reply,  which 
is  bad  for  want  of  sufficient  facts,  he  will  not  thereby  waive  his 
objection,  as,  under  the  code,  he  would  be  entitled  to  have  judg- 
ment in  his  fevor  upon  the  pleadings,  notwithstanding  a  verdict 
against  him;^  and  if  the  plaintiff  should  neglect  to  reply,  the  de- 
fendant would  have  a  right  to  take  advantage  upon  motion;  but  if 
he  neglects  to  make  the  motion  upon  the  trial,  or  in  the  court 
below,  it  will  not  avail  him  on  appeal;  it  will  be  deemed  to  have 
been  waived.' 

§  39.  Derwwrrer  to  the  repVy,  preparation^  filing  and  argu- 
ment of.  The  defendant  having  determined  that  the  reply,  or 
one  or  more  paragraphs,  where  it  contains  more  than  one,  is  insuf- 
ficent  to  avoid  the  answer,  and  that  it  is  proper  to  demur,  he  pre- 
pares his  demurrer,  in  form  similar  to  that  which  applies  to  an 
answer.    It  assigns  for  cause,  that  the  reply  or  paragraph,  as  the 

i  Ante,  ch.  Y,  §g  4,5, 6,  7.  Henly  «.  Kern,  15  id.  891 ;  Moffltt  o. 

•  2  B.  S.  (1876)  186,  §  872,  and  cases  The  Medsker  Draining  Association, 

cited  in  note  6.  48  id.  107. 
*Martindale  «.  Price,  14  Ind.  115; 
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case  may  be,  does  not  state  facts  sufficient  to  constitute  a  defense 
to  the  answer;  and  being  signed,  folded  and  indorsed,  it  is  filed, 
argued  and  submitted  in  tiie  manner  pointed  out  in  the  case  of  a 
demurrer  to  a  complaint  or  an  answer.  Formerly  it  was  held  that 
objection  to  a  reply  for  departure  must  be  by  motion.*  Afterward, 
however,  the  decision  was  overruled  and  the  demuri'er  allowed.* 

§  40.  Stejps  to  he  taken  hy  theplamtiffy  m  case  of  the  sustatmnff 
a  demurrer  to  the  reply.  If  the  demurrer  to  the  reply  of  the  plain- 
tiff is  sustained,  he  may  have  leave  to  amend,  and  if  he  amend 
and  the  defendant  still  doubt  the  sufficiency  of  the  pleading,  he 
may  demur  to  the  amended  reply  or  paragraph.  If,  after  a  de- 
murrer to  the  reply  is  sustained,  the  plaintiff  decline  to  amend,  or 
if  a  demurrer  is  sustained  to  the  amended  pleading,  he  may,  if  he 
have  no  paragraph  to  which  a  demurrer  is  not  sustained,  take  his 
exception,  have  it  noted,  and  stand  by  his  reply,  and  let  judgment 
go  for  the  defendant,  or  he  may,  having  had  his  exception  noted, 
file  a  general  denial  in  reply,  and  if  he  is  defeated  in  the  trial  of 
an  issue  of  fact,  he  can  test  the  correctness  of  the  ruling  upon  the 
demurrer  on  appeal.  But  it  often  happens  that  the  reply  in  de- 
nial is  idle,  as  is  a  denial  of  a  complaint,  in  a  like  case;  as  where 
the  answer  is  based  upon  a  record,  and  the  plaintiff  knows  the 
same  exists,  and  where  there  is  nothing  to  be  done  but  to  produce 
the  same,  in  such  cases,  it  is  as  well  to  let  judgment  go  upon  de- 
murrer, as  nothing  is  gained  by  a  trial,  and  if  the  plaintiff  desire 
to  appeal,  he  only  increases  the  expense  of  his  record  by  a  trial 

§  41.  Reply  m  denial  where  y>eoial  reply  held  had  on  de- 
murrer. If,  however,  he  has  any  doubt  of  the  defendant's  prov- 
ing his  answer,  he  should  file  a  paragraph  in  denial,  with  his 
affirmative  reply  in  the  first  instance,  but  if  he  neglect  it  in  the 
first  instance  for  any  cause,  as  he  may  do,  in  order  to  keep  the  af- 
firmative where  he  has  confidence  in  his  special  reply,  he  should 
supply  the  omission  by  amendment,  when  he  fails  in  his  special 
reply  on  demurrer.  And  he  may  test  the  correctness  of  the  ruling 
upon  the  demurrer  to  the  reply  on  appeal. 

§  42.    Demv/rrer  not  the  proper  mode  of  objecting  to  defectwe 

1  BeiUy  «.  Backer,  16  Ind.  908. 

•  ITcAyoy  v.  Wright,  25  Ind.  23;  ante,  ch.  YI.  §  9. 
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general  denial^  htU  motion.  It  is  to  be  observed  that  the  demur- 
rer is  not  the  proper  mode  of  taking  advantage  of  a  defective  gen- 
eral denial,  either  in  answer  to  a  complaint,  or  in  reply  to  an  an- 
swer. If  there  is  any  material  objection  to  either,  the  remedy  is 
either  by  motion  to  reject  the  pleading,  or  for  judgment  over  it. 
But  these  defects  are  so  rare  on  account  of  the  simplicity  of  this 
pleading  that  little  need  be  said  upon  the  subject 

§  43.  ArgumentaHve  denial  will  he  rejected  on  motion.  Both 
in  answers  and  in  replies,  a  prevalent  fault  is,  to  set  up  matter 
specially,  which  is  but  an  argumentative  denial;  in  either  case  such 
a  pleading  will  be  held  good  on  demurer,  ^  but  will  be  rejected  on 
motion*'  Hence  such  a  motion  is  proper  to  be  made  before  a  de- 
murrer is  filed. 

§  44.  PlainMff  may  let  judgment  go  on  demwrrer  to  rqpHy. 
If  the  demurrer  to  the  reply  be  overruled,  and  the  defendant  knows 
that  the  &ct8  stated  are  true,  and  that  the  plaintiff  is  able  to  prove 
them,  he  may  have  his  exception  noted  and  stand  by  his  demurrer, 
and  let  judgment  go  for  the  plaintiff,  or  he  may  note  his  excep- 
tion, say  nothing  further,  and  let  the  case  be  tried,  and  still  avail 
himself  of  the  errror  in  the  ruling  on  the  demurrer,  if  there  be 
any,  on  appeal. 

§  45.  Reply  held  good  or  derwu/rrer  to  it  waived^  iwue  comr- 
plete.  The  demurrer  to  the  reply,  being  the  last  step  in  the  series, 
having  been  disposed  of  or  waived,  the  case  is  at  issue;  and  if  the 
defendant  desire  to  controvert  the  allegations  in  a  special  reply, 
or  paragraph  of  a  reply,  where  there  is  more  than  one,  he  may  do 
80  without  any  rejoinder,  and  his  proof  may  likewise  be  contro- 
verted by  the  plaintiff's  proof  as  has  been  seen  without  any  Mrrit- 
ten  surrejoinder.  But  with  the  disposition  or  waiver  of  the  de- 
murrer to  the  ^ply,  the  issues  are  closed,  and  the  case  is  ready  for 
trial,  where  the  parties  respectively  elect  not  to  dispose  of  the  case 
upon  demurrer,  in  some  one  of  the  modes  pointed  out.  If  a  de- 
murrer to  the  reply  be  not  filed,  the  defendant  will  be  deemed  to 

1  Austin  «.  Swank,  9  Ind.  109;  Co.  t).  Toffe,  11  Ind.  458;  Campbell  o. 
French  v.  Howard,  14  id.  465.  Swasey,  12  id.  70;  Westcott  v.  Brown, 

'Ante,  ch.  lY,  §  6;    I.  &.  C.  R.  R    18  id.  83. 
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fkocept  the  same  as  sufficient,  and  to  have  waived  a  demurrer,  with- 
out any  entry  or  order. 

§  46.  When  amendments  to  pleadings  mtcst  he  made.  As  has 
been  several  times  intimated,  either  party  may  amend  his  plead- 
ing at  any  time  before  the  other  party  has  demurred,  answered  or 
replied.  And'  by  leave  of  court,  any  plftiding  may  be  amended 
at  any  time  before  the  triaL^  But  as  the  certainty  of  the  practice 
renders  some  restrictions  upon  the  right  to  obtain  leave  necessary, 
it  is  usual  to  require  by  rule  or  usage  of  court,  all  amendments  to 
be  made  before  the  day  on  which  the  case  stands  for  trial;  nor  is 
it  usual  to  allow  amendments  to  the  complaint  or  answer  after  the 
issues  are  once  closed.  But  the  whole  subject  being  left  so  far  in 
the  discretion  of  the  court  trying  the  cause,  he  may  allow  an 
amendment  of  a  material  character,  even  u]X)n  the  trial,  subject  to 
the  right  of  the  opposite  party  to  postpone  or  continue  the  case 
upon  affidavit  of  the  adverse  party,  at  the  cost  of  the  amending 
party.'  This  is  a  great  innovation  upon  the  common  law  niles  of 
praetioe,  but  as  equity  cases,  as  well  as  cases  at  law,  are  the  subject 
of  trial  alike  under  the  code,  this  part  of  the  equity  practice  is 
adopted  by  the  courts  under  the  broad  discretion  conferred  upon 
them.  The  settled  rule  as  to  amendments  after  the  issues  are 
closed,  either  before  or  upon  the  trial,  seems  to  be  about  this: 
where  it  is  proposed  to  introduce  a  new  cause  of  action  or  defense, 
or  a  new  issue,  it  can  only  be  done  by  motion  on  affidavit  showing 
eome  valid  cause  for  the  delay  to  make  the  amendment.  When 
Buch  an  amendment  is  allowed  and  the  opposite  party  does  not  by 
motion,  supported  by  affidavit,  ask  for  delay  to  complete  the  issue, 
when  rendered  necessary  by  such  amendment,  or  to  prepare  for 
trial,  the  presumption  is  that  no  injury  was  caused  by  the  amend- 
ment and  no  available  error  is  committed,  but  if  an  application 
&r  delay  is  made  and  overruled,  it  is  error  and  may  be  successfully 
assigned  as  such,  in  the  supreme  court.' 

« »  R  S.  (1876)  81,  §  97.  •  Id.  %%  07-^. 

*  Burr  «.  Hendenhall,  49  Ind.  496. 
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OF  THE  CHANGE  *0F  VENUE  FROM  THE  JUDGE 

OE  THE  COUNTY. 


1.  Of  ilie  settmg  down  of  causes  for  triaL 

2.  When  change  of  venue  may  be  taken. 
8.  Causes  for  a  diange  from  the  judge. 

4.  Change  of  yenue  from  the  county. 

5.  Made  of  granting  change  of  venue. 

6.  Before  whom  case  tried  on  change  of  venue. 

7.  Appointment  and  oath  of  special  Judge. 

8.  Change  of  venue  from  the  county  when  perfected. 

9.  Change  of  venue  how  perfected. 

10.  Changes  of  venue  rare  in  certain  cases. 

11.  Each  party  may  have  one  change  of  venue. 

12.  Objection  to  special  judge. 

13.  When  a  case  set  for  trial  before  a  special  judge  is  not  tried^  the  conse- 

quence. 

14.  Change  of  venue  from  the  county  when  the  case  stands  for  trial. 

15.  Change  not  perfected,  the  consequenoe. 

§  1.  Of  the  setting  down  of  causes  for  trial.  Previously  to  the 
commencement  of  the  term  of  the  courts,  the  clerk  sets  down  upon 
the  docket  for  trial,  a  sufficient  number  of  causes  on  each  day,  to  keep 
the  court  engaged;  so  that  each  cause  has  a  day  iSxed  for  its  trial. 
Time  is  given  before  the  commencement  of  the  call  of  the  trial 
docket,  to  dispose  of  motions  and  demurrers  and  complete  tho 
issues,  so  as  to  begin  with  the  call  of  the  docket  for  trials,  on  the 
jSrst  trial  day,  and  if  in  any  case  the  issues  are  not  completed  be- 
fore the  call  for  trial  begins,  the  motion  hour,  being  the  first  hour 
after  the  session  begins,  is  usually  devoted  to  motions  and  de- 
murrers, so  that  the  issues  are  kept  completed  ahead  of  the  call 
for  trial;  but  if,  through  the  negligence  of  the  attorneys  or  other 
cause,  the  trial  day  comes  before  the  issues  are  completed,  the  cause 
loses  its  place  upon  the  trial  docket,  and  goes  to  the  foot  of  the 
docket 
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§  2.  When  change  of  venue  may  he  taken..  Before  the  cause  is 
reached  in  the  call  for  trial,  or  rather  at  any  time  before  the  day 
on  which  it  is  set  for  trial,  either  party  may  apply  for  a  change  of 
venue  from  the  jvdge  or  from  the  county, 

§3.  Causes  for  a  change  from  the  judge.  The  change  from 
from  the  judge  may  be  had,  1.  Where  it  appears  that  previously 
to  the  commencement  of  his  term  of  ofBce,  the  judge  has  been 
of  coiineel  for  one  of  the  parties;  or,  2.  Where  he  is  of  kin  to  one 
of  the  parties  or  interested  in  the  event  of  the  suit;,  or  8.  Where 
the  Judge  is  a  material  witness;  or,  4.  Where  either  party  shall 
make  and  file  an  affidavit  of  the  prejudice  or  interest  of  the  judge 
of  the  court  in  which  the  suit  is  pending,  and  before  whom  the 
same  stands  for  trial.^ 

§  4.  Change  of  venue  from  the  courdy.  In  order  to  obtain  a 
change  of  venue  from  the  county,  the  party  applying  must  make 
and  file  an  affidavit,  1.  That  the  opposite  party  has  •an  undue 
influence  over  the  citizens  of  the  county;  or,  2.  That  an  odium 
attaches  to  the  applicant,  or  his  cause  of  action^  or  defense,  on  ac- 
count of  local  prejudice;  or,  3.  That  the  county  is  a  party;  or, 
4.  That  the  convenience  of  witnesses  and  the  ends  of  justice  would 
be  promoted  by  a  change  of  venue.*  In  addition  to  the  affidavit* 
of  the  exigency  necessary  to  justify  a  change  of  venue  from  the 
county,  where  it  is  based  upon  undue  influence  of  the  opposite 
party,  odium  or  local  prejudice,  the  affidavit  must  now  state  that 
the  applicant  has  a  good  and  meritorious  cause  of  action  or  de- 
fense, which  must  be  specifically  set  forth  therein.' 

§  5.  Mode  of  granting  change  of  venue.  These  motions,  if 
made  in  time  and  due  form,  are  motions  of  course,  the  court 
having  no  discretion;  and  if  such  a  motion  is  refused,  it  is  error, 
and  may,  being  saved  by  a  proper  bill  of  exceptions,  be  taken  ad- 
vantage of  on  appeal.*  Applications  for  change  of  venue,  either 
from  the  county  or  judge,  may  be  made,  and  a  change  ordered  in 
the  action,  in  vacation,  ten  days'  notice  being  given  to  the  adverse 
party.    If  the  application  be  granted  on  account  of  the  objection 

'  2  R  S.  (1876)  116,  §  207.  *  Witter  v.  Taylor,  7  Ind.  110 ;  Shaw 

*2  R  S.  (1876)  118,  g  207.  f>.  Hamilton,  10  id.  182;  Sbattack  v. 

*  Acts  1877, 108.  Meyers,  18  id.  46. 
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to  the  judge,  the  court  may  select  a  judge  of  the  supreme  court, 
the  judge  of  any  other  circuit  court  or  criminal  circuit  court,  or 
judge  of  a  superior  court,  in  a  county  where  there  is  a  superior 
court,  and  set  the  case  down  before  him;  or  if  this  is  not  practi- 
cable, the  court  must  select  three  practicing  lawyers,  resident  in 
another  county,  and  the  attorney  for  the  plaintiff  must  strike  off 
one  of  the  names,  and  the  attorney  for  the  defendant,  another, 
and  the  lawyer,  whose  name  is  not  stricken  off,  is  notified,  and  the 
case  set  down  for  trial  before  him.^ 

§  6.  Before  whom  case  tried  on  change  of  venue.  In  cases  of 
this  sort,  the  court  may  either  let  the  cause  be  tried  by  a  special 
judge,  at  the  term  at  which  the  application  is  made,  or  at  a  time 
to  be  fixed  within  not  less  than  sixty  days.'  Or  the  cause  may  be 
tried  by  agreement  of  the  parties,  before  any  practicing  attorney  as 
special  judge,  at  a  time  to  be  fixed  by  the  court,  or  agreed  upon. 

§  7.  Appointment  amd  ooith  of  special  jvdge.  Where  a  case 
is  tried  by  a  special  judge,  and  he  be  not  a  commissioned  judge, 
his  appointment  must  be  in  writing,  and  he  must  take  an  oath  and 
have  both  spread  upon  the  record. 

§  8.  Change  of  venue  from,  the  co%mty  v)hen  perfected.  Where 
a  change  of  venue  from  the  county  is  taken,  the  court  usually 
fixes  the  time  of  perfecting  the  same,  and  the  change  must  be  per- 
fected within  the  time,  and  cannot  be  done  afterwards.  And  if 
the  court  fixes  the  time  within  which  the  change  is  to  be  perfected, 
or  if  it  be  not  perfected  within  ten  days  from  the  next  term  of 
the  court  to  which  the  case  is  taken,  where  it  is  taken  a  suflicient 
length  of  time  before  the  term  of  court  to  which  the  change  is 
taken,  the  change  is  waived,  and  the  case  stands  for  trial  at  the 
next  term,  as  if  no  change  had  been  taken.'  And  if  the  papers 
have  been  sent  up  by  the  clerk  after  the  time  fixed  has  elapsed, 
the  cause  will  be  remanded  on  motion  in  the  court  in  which  they 
have  been  filed,  or  ordered  back  by  the  court  from  which  they  were 
sient,  upon  a  like  motion. 

§  9.  Change  of  venue^  how  perfected.  The  mode  of  perfect- 
ing the  change  is,  by  the  clerk's  making  a  transcript  of  the  orders 

1  Acts  1876,  p.  116;  2  R  8.  (1876)       •  2  R  8.  (1876)  119,  %  208. 
120,  §1;  »Id. 
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entered  in  the  cause,  and  accompanying  this  with  all  the  papers  on 
file  in  the  canse;  he  sends  them  to  the  clerk  of  the  court,  in  the 
county  to  which  the  change  is  granted.  The  court,  of  course,  upon 
the  application  being  made,  designates  by  an  order,  the  county  to 
which  the  case  shall  go,^  usually  the  adjoining  county.  But,  for 
good  reasons,  it  may  send  the  same  to  a  county  more  remote,  and 
before  the  papers  are  sent,  the  applicant  for  the  change  must  pay 
the  costs  of  the  change,  or  he  cannot  compel  the  clerk  to  per- 
fect it. 

§  10.  Change  ofvenue^  in  certain  cases,  ra/re.  In  practice,  cases 
are  rarely  or  never  removed  by  change  of  venue,  for  the  reason 
mentioned  in  the  last  specifications. 

§  11.  Each  party  may  have  one  change  of  venue.  Each  party 
having  the  right  to  one  change  from  the  judge  and  one  from 
the  county,' if,  after  one  change  of  either,  the  other  party  is 
dissatisfied,  he  may  exercise  his  right,  and  either  the  county  or 
the  judge  or  both  may  be  upon  application  changed,  and  the 
special  judge  has  power  in  such  a  case  to  select  another;  and  a 
second  change  from  the  county  is  subject  to  the  same  rules  as  the 
first* 

§  12.  Objection  to  special  judge.  Any  objection  to  a  special 
judge,  on  account  of  want  of  compliance  with  the  law  as  to  ap- 
pointment or  qualifications,  must  be  taken  in  limine  or  it  will  be 
waived.  After  a  change  has  been  taken  from  the  county,  the  case 
may  be  remanded,  by  consent  of  parties. 

§13.  When  a  ca/use  set  for  trial  hefore  special  judge  and  not 
tried,  what  the  consequence.  If,  where  a  case  is  set  down  for  trial, 
in  case  of  a  change  from  the  judge,  and  the  judge  before  whom  the 
case  is  set  fails  to  appear,  or  otherwise  dispose  of  the  case,  or  sets 
it  for  trial  at  another  time,  the  case  is  not  thereby  discontinued, 
but  remains  upon  the  docket,  and  the  regular  judge  has  jurisdic- 
tion to  set  it  down  before  some  other  judge,  subject  to  the  rules 
already  pointed  out' 

§  14u  Change  from  the  cotmty  when  cause  stands  for  trial. 
When  the  change  is  from  the  county,  the  papers  must  be  filed  in 
Uie  court  to  which  the  change  is  taken,  ten  days  before  the  next 
term  of  the  court  in  such  county;  or  if  the  time  is  too  short, 

»  2  R  8.  (1876)  119.  %  208.  » Id. 

*  Leaiy  •.  Ebert,  67  lod.  415.  «  Glenn  v.  State,  46  Ind.  868. 
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then  an  order  mast  be  entered  fixing  the  time,  or  the  change 
will  taiV 

§  16.  Change  not  perfected^  the  conseqitenoe.  But  if  a  change 
of  venue,  either  from  the  court  or  judge,  be  improperly  granted, 
or  the  papers  be  not  transmitted  in  time,  yet  the  opposite  party 
can  only  take  advantage  of  the  same  upon  first  appearance  in  the 
court,  or  before  the  judge  to  which,  or  before  whom  the  case  is 
changed.  For,  if  he  appear  to  the  action  without  objection,  in 
either  case  the  objection  is  waived.  If,  however,  an  error  occur 
in  the  granting  or  refusing  a  change,  or  in  improperly  sustaining 
the  jurisdiction  of  the  court  to  which  a  case  is  taken,  or  the  judge 
before  whom  the  case  is  set,  if  the  proper  objection  be  made,  and 
the  proper  exception  taken,  the  error  is  available  on  appeal.  But, 
as  will  more  fully  appear,  it  is  necessary  to  save  such  errors  usually 
by  bill  of  exceptions. 

>  Lnegerman  9,  Frank,  28  Ind.  820* 
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CHAPTER  VI. 

OF  REMOVAL  OF  CAUSES  FROM  THE  STATE  COURTS 
TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES. 

§  1.  Object  o£  diacQssioii. 

2.  What  18  proposed  in  diacaasion. 

3.  Acts  of  oongreas  treatmg  the  sulcjeGt;  act  of  1789,  *' jadiciazy  act*' 

4.  Twelfth  section  of  the  act  of  1789. 

5.  Acts  of  congress  of  1866-1867. 

6.  Judiciary  act  of  1875. 

7.  The  effect  of  the  act  of  1875. 

8.  Cases  which  may  be  transferred. 

9.  When  a  case  may  be  transferred,  and  who  may  traDsfer. 

10.  Chanbcter  of  cases  may  be  transferred. 

11.  Proceedings  purely  probate  or  in  rem,  not  embraced. 

12.  Constroction  given  to  the  act  of  1867. 

13.  Transfer,  when  must  be  taken. 

14.  Constmction  of  act  of  1875  in  this  respect. 

15.  When  case  may  be  transferred  under  act  of  1867. 

16.  Bemanding  or  compelling  the  transfer  by  mandamus  in  certain  cases. 

17.  Where  case  is  transferred,  ii^'unction  or  attachment  remains. 

18.  Application  for  transfer  made  by  yerified  petition. 

19.  Transfer  on  account  of  local  prejudice. 

20.  Application  for  a  transfer  should  be  in  term  time. 

21.  Coincidenoe  between  the  language  of  the  present  and  former  acts. 

22.  The  rule  is  not  changed  in  this  respect  by  the  act  of  1877. 

23.  Further  argument. 

24.  Upon  filing  bond  and  entering  the  order  for  a  transfer,  the  derk,  on  pay- 

ment of  fees  makes  the  transcript. 

25.  F^ractioe  under  former  acts  where  court  refused  to  transfer. 
2(1.    Remedies  where  a  transfer  is  erroneously  granted  or  refused. 

27.    CQDstruction  of  the  statute  in  cases  enumerated  in  the  sixth  specification. 

§  L  Object  of  discussion.  As  the  transfer  of  cases  from  the 
state  drcnit  or  superior  courts  to  the  United  States  circuit  court 
is  a  part  of  the  practice  in  these  courts,  any  treatise  upon  the 
practice  therein  would  be  quite  incomplete  if  it  did  not  give,  in 
outline  at  least,  both  the  law  and  the  practice  upon  this  subject. 
To  do  this,  and  no  more,  is  proposed  here;  while  the  student  or 
practitioner,  who  desires  a  more  thorough  examination  of  the  sub- 
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ject,  is  referred  to  the  discussion  of  the  subject  in  Judge  Dillon's 
article  in  the  Southern  Law  Be  view;  ^  since  published  in  pamphlet 
form. 

§  2.  WlhcU  is  proposed.  It  will  be  sufficient,  therefore,  for  the 
purposes  of  this  treatise,  1.  To  state  the  present  condition  of  the 
law  upon  this  subject,  and  to  point  out  the  several  steps  in  court 
by  which  the  law  is  carried  out  in  practice. 

§3.  Acts  of  congress  treating  on  the  subject^  dct  of  1789  — 
^^  judiciary  act.^^  The  constitution  of  the  United  States  defines 
the  jurisdiction  of  the  federal  judiciary.'  But  the  constitution 
could  only  be  executed  by  the  action  of  the  federal  legislature. 
Hence  congress  gave  definite  form  to  the  federal  judiciary,  and 
specifically  defiiied  and  limited  the  jurisdiction  of  the  same  by  the 
act  of  1789,  usually  termed  the  jttdidary  act} 

§  4.  Twelfth  section  of  the  act  of  1789,  The  twelfth  section  of 
this  act  provides  for  the  transfer  of  cases  of  which  the  federal  circuit 
court  would  have  jurisdiction,  to  that  court,  from  a  state  court,  by 
a  defendant,  who  was  sued  in  a  state  court.  It  is  unnecessary  to 
give  the  details  of  this  sebtion,  as  will  presently  appear.  Suf- 
fice it  to  say,  that  the  privilege  was  confined  to  the  defendant,  and 
the  application  must  be  made  upon  first  appearance  to  the  action. 

§  5.  Acts  of  congress  of  1866 ^  1867,  By  the  act  of  March, 
1866,  congress  materially  changed  the  provisions  of  the  twelfth 
section  of  the  judiciary  act;  and  by  the  act  of  1867,*  the  act  of 
1789  was  still  further  changed. 

§  6.  Jvdicia/ry  axst  of  1875,  In  1875  congress  passed  an  act 
entitled  "  an  act  to  determi/ne  the  jurisdiction  of  circuit  courts  of 
the  United  States^  and,  to  regulate  the  removal  of  causes  from 
state  courts^  and  for  other  purposes,^^^ 

§  7.  The  effect  of  the  act  of  1875.  This  act  greatly  enlarges 
the  jurisdiction  of  the  federal  circuit  court;  indeed,  it  seems  to 
have  been  the  policy  of  congress,  not  only  to  confer  on  the  federal 
circuit  court  all  the  jurisdiction  which  the  constitution  authorized, 
but  to  reenact,  with  perhaps  a  single  exception,  all  the  provisions 
of  the  former  acts  concerning  transfers,  which  were  intended  to 

1 2  Sonthem  Law  Review.  (815).  ^14  Statutes  at  Large,  569. 

» Const  U.  S.  g§  1  and  2,  art  III.  » AcU  1876,  ch.  187. 

s  1  Stat  at  Large,  78. 


Sec.  8.1  REMOVAL  OF  CAUSES.  169 

be  kept  in  fnll  force.  And,  it  has  been  Baid,  in  effect,  in  a  re- 
ported case,  by  a  court  of  very  high  authority,  that  the  act  of  1875 
repeals,  by  implication,  not  only  the  acts  of  1789,  but  those  of 
1866  and  1867,  in  reference  to  the  jurisdiction  of  the  circuit  court, 
both  as  to  original  actions  and  suits,  and  those  transferred  from 
the  state  courts;  ^  and  except,  perhaps,  as  to  the  act  of  1867,  this 
proposition  is  correct;  for  the  second,  third,  fourth  and  fifth  sec- 
tions of  the  act  cover  the  whole  ground,  embracing  the  twelfth 
section  of  the  act  of  1789,  as  well  as  the  provisions  of  the  act  of 
1866.  But  as  to  the  act  of  1867,  the  provisions  of  which  will  be 
considered  hereafter,  it  seems  the  better  opinion  that  it  is  still  in 
force.  For,  as  the  ground  of  legislation  embraced  in  that  act  is 
not  covered  by  the  act  of  1875,  and  taking  into  account  the  lan- 
guage of  the  title  of  the  latter  act,  and  the  fact  that  there  are  other 
acts  of  congress  upon  the  subject  of  jurisdiction  of  the  circuit 
court  which  do  not  relate  to  transfers,  which  are  neither  reenacted 
nor  expressly  repealed,  and,  indeed,  on  the  subject  of  whfch  the 
act  of  1875  is  wholly  silent,  it  seems  quite  clear,  in  the  absence  of 
an  express  repeal,  that  the  act  of  1867  is  not  repealed.'  And,  as 
the  proposition  quoted  from  the  case  in  the  seventh  circuit  was 
not  involved  in  th^  case,  it  might  well  be  regarded  b&  obiter  dictum. 
§  8.  Cases  which  may  he  transferred.  It  may  be  safely  laid 
down,  then,  that  the  four  sections  of  the  act  of  1875  already  quo- 
ted, and  the  act  of  1867,  contain  all  the  law  upon  the  subject  of 
transfer  now  in  force.  And  under  these  provisions,  cases  pending 
in  the  state  court,  when  suit  or  action  has  been  brought,  since  the 
passage  of  the  act  of  1875,  may  be  transferred  to  the  circuit  court 
of  the  United  States,  provided,  they  come  within  the  following 
description:  1.  The  suit  must  be  of  a  civil  nature.  2.  The  mat- 
ter in  dispute,  exclusive  of  costs,  must  exceed  five  hundi-ed  dollars. 
These  are  the  two  indispensable  prerequisites  for  a  transfer  under 
the  act  of  1875.* 

>  Osgood  c.  Chicago  R.  R  Co.  Am.  v.  Ford,  16  Law.  Reg.  N.  8.  417,  and 

L.  Reg.  1875, 206, 6  Hiss.  890 ;  see  also,  cases  cited,  decided  since  this  chapter 

Stanley  v.  Chicago,  etc.  R.  R.  Co.  3  was  written ;  also,  Barber  «.  Railway 

Cent  L.  Jour.  480.    (Sup.  Court  Mo.)  Co.  48  Iowa,  228 ;   New  Jersey  Zinc 

*  But  see  contra,  and  supporting  the  Company  «.  Trotter,  17.    Am.   Law 

text,  Judge  Dillon^s  discussion  of  the  Register,  876. 
question,  2  8.  L.  Rev.  296 ;  Removal  of       >  AcU  1876,  supra,  g  2. 
Oaiiie8,p.28,  §  8;  and  see  also,  Cook 
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§  9.  When  a  oase  may  be  tran^erred,  and  who  may  traiisfer. 
These  requisites  concurring,  either  party  may  have  a  transfer  in 
any  of  the  following  cases:  1.  Where  the  case  arises  under  the 
constitution,  laws  or  treaties  of  the  United  States.  2.  Where  the 
IJnited  States  is  plaintiff  or  petitioner.  3.  Where  there  is  a  con- 
troversy between  citizens  of  different  states.  4.  Where  there  is  a 
controversy  between  citizens  of  the  same  state,  claiming  land  under 
grants  from  different  states.  5.  Where  there  is  a  controversy  be- 
tween citizens  of  a  state  and  foreign  states,  citizens  or  subjects. 
6.  Where  in  any  one  of  the  cases  already  enumerated  there  is  a 
controversy  between  citizens  of  different  states  which  can  be 
fully  determined  as  between  the  plaintiff  and  one  or  more  non-resi- 
dent or  alien  defendants  petition  to  transfer,  and  there  be  one  or  more 
defendants  who  reside  in  the  same  state  with  the  plaintiff,  then 
either  one  or  more  of  such  alien  or  non-resident  defendants  actu- 
ally interested  may  remove  the  case  into  the  circuit  court,^  not- 
withstatiding  the  presence  of  defendants  who  are  residents  of  the 
same  state  as  the  plaintiff;  but  notwidistanding  this  transfer  the 
plaintiff  may  continue  his  litigation  against  the  remaining  defend- 
ants in  the  state  court.  7.  Where  a  suit  is  brought  in  the  state  court 
in  which  there  is  a  controversy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state,  and  the  sum  ex- 
ceeds $500,  such  citizen  of  another  state  may  have  the  case  trans- 
ferred to  the  circuit  court  of  the  United  States  at  any  time  before 
final  hearing,  upon  filing  an  affidavit  that  he  has  reason  to  believe 
and  does  believe  that,  from  prejudice  or  local  influence,  he  will  not 
be  able  to  obtain  justice  in  the  state  court^  When  the  term  dti^ 
zen  is  used,  it  applies  to  a  corporation  as  well  as  a  natural  person. 
A  corporation  in  this  sense  is  a  citizen  of  that  state,  under  the  laws 
of  which  it  is  organized.' 

§  10.  Character  of  cases  which  may  he  transferred.  As  to  the 
actions  which  may  be  transferred  under  the  act  of  1875,  the  lan- 
guage of  the  second  section  is  copied  from  the  12th  section  of  the 
act  of  1789,  and  hence  has  received  a  fixed  judicial  construction- 
It  has  received  a  very  broad  construction,  and  is  not  confined  to 

» Act8  1875,  supra,  §  3.  814;   Meylin  «.  Woodford,  1  Black, 

3  Acts  1867,  supra.  286 ;  W.  U.  Tel.  Ck>.  v.  Dickinson,  40 

*  LouisWlle  R.  K  Co.  o.  Letson,  2  Ind.  441 
How.  497;  Tonng  «.  Harvey,  16  id. 
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actions  at  law  and  suits  in  eqtdtj,  but  embraces  ^^ali  litigations  be- 
tween party  and  party  »  *  *  which  are  embraced  in  all  the 
various  forms  of  procedure  carried  on  in  the  ordinary  law  and 
equity  courts.*  Whether  the  litigation  be  within  the  ordinary  defi- 
nition of  actions  at  law  or  suits  in  equity,  or  whether  it  be  a  special 
statutory  proceeding  unknown  to  either  the  former  common  law  or 
equity  practice,  still  if  it  be  a  proceeding  inter  partes  where,  under 
the  code  in  Indiana,  the  parties  form  issues  and  try  questions  of 
law  and  fact,  it  is  within  the  statute;  and,  the  other  necessary  facts 
ooncarring,  the  case  may  be  transferred. 

§  11.  Proceedings  jpureVy  probate  or  in,  rem  not  embraced. 
But  a  purely  probate  proceeding,  or  any  other  proceeding  solely  m 
rem^  is  not  embraced  in  this  section.* 

§  12.  Construction  given  to  the  a^  of  1867,  But  under  the  act 
of  1867,  if  it  be  still  in  force,  as  it  is  presumed  to  be,  notwithstand- 
ing the  dicta  referred  to  in  another  section,  a  different  construc- 
tion is  given  to  the  character  of  the  suit  or  action  which  may  be 
tnmsferred,  and  it  is  held  by  a  majority  of  the  supreme  court,  that 
this  act  has  a  wider  range.  Say  the  court:  "A  controversy  is  in- 
volved in  the  sense  of  the  statute,  whenever  any  property  or  claim 
of  the  parties,  capable  of  estimation,  is  the  subject  of  litigation, 
and  is  presented  by  the  pleadings  for  judicial  determination." 
And  so  it  was  held  that  a  proc-eeding  to  set  aside  the  probate  of  a 
win  in  a  surrogate's  court  might  be  transferred  under  this  act.' 

§  13.  TranfeVy  when  m/ust  be  taken.  The  application  for  the 
transfer  of  causes  embraced  in  the  first  six  enumerations,  and  which 
are  authorized  by  the  act  of  1875,  must  be  made  before  or  at  the 
term  of  the  state  court  at  which  the  case  could  be  first  tried  and 
before  the  trial  thereof. 

§  14.  Construction  of  a>ct  of  1875^  in  this  respect  This  lan- 
I  gvutge  is  not  very  explicit,  but  the  sense  of  it  is,  that  the  applica- 

i  tion  must  be  made  at  the  first  term  of  the  court  at  which  the  case 

is  put  at  issue;  the  first  term  at  which  the  party  applying  for  a 
removal  could  be  compelled  to  try  the  case  or  show  cause  for  a  post- 
ponement; the  term  at  which  the  case  first  stands  for  trials  the 
issues  being  made  up.    In  all  such  cases,  if  either  party  desires  to 

^Bradley,  J.  in  Gaines  «.  Furantes,       *  Gaines  «.  Furantes,  supra. 
8  Oaitral  L.  J.  878, 3  Otto,  10.  >  Id. 
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transfer  the  cause  to  the  federal  circuit  court,  he  must  apply  before 

or  at  the  term  when  the  same  is  thus  ripe  for  trial,  or  his  right 

will  be  waived,^  unless  he  can  bring  himself  within  the  seventh 

specification. 
§  15.      Whem,  case  may  be  transferred  under  act  of  1867. 

Under  the  seventh  specification,  which  embodies  the  provisions  of 

the  act  of  1867,  if  that  act  is  not  repealed  (as  seems  the  better 

opinion),  the  case  may  be  transferred  any  time  before  trial. 

§  16.  Remanding  or  compelli/ng  the  tramsfer  hy  m/indarrvus 
'vn  certcum  cases.  The  course  of  proceeding,  after  the  case  is 
transferred  to  the  circuit  court  of  the  United  States,  being  a  part 
of  the  practice  in  that  court,  is  not,  of  course,  appropriate  here. 
But  it  is  only  proper  to  say,  that  if  a  case  is  improperly  transferred 
to  that  court,  it  will  be  remanded  to  the  state  court,  where  it  will 
proceed  as  if  it  had  not  been  transferred;^  and  if  the  state  court 
shall  refuse  to  transfer  the  case,  the  circuit  coiy't  will  compel  the 
transfer  by  mandate  or  certioraHy  and  cause  the  derk  to  be  prose- 
cuted for  a  violation  of  law  for  any  failure  to  certify,  and  send  up 
the  papers. 

§  17.  Where  case  is  transferred^  tnjtmction  or  attaohm^ent  re- 
mains. In  all  cases  transferred  to  the  circuit  court  of  the  United 
^States,  any  injunction,  attachment,  seizure,  sequestration  of  prop- 
erty, bail  and  all  bonds  or  other  <3ollateral  remedies  which  have 
been  obtained  or  taken  in  aid  of  the  main  action,  will  remain  in 
force  and  be  available  as  if  the  case  had  proceeded  in  the  state 
court.' 

§  18.  Aj>pUGationfor  transfer  m/ide  hy  verified  petition.  The 
application  for  a  transfer  of  a  case  from  the  state  court  to  the  cir- 
cuit court  of  the  United  States  should  be  made  by  a  verified  peti- 
tion, setting  forth  the  pendency  of  the  suit,  and  stating  the  specific 
grounds  upon  which  the  transfer  is  claimed;  accompanying  the 
petition,  must  be  filed  in  court,  a  bond,  with  good  and  suflGicient 
surety,  conditioned  that  the  applicant  for  the  transfer  will  enter  at 
the  next  term  of  the  federal  circuit  court,  in  the  district  in  which 
the  suit  is  pending,  a  copy  of  the  record  in  such  suit  on  the  first 
day  of  its  next  session,  and  that  he  will  pay  all  costs  that  may  be 
awarded  in  the  circuit  court,  if  said  court  sliall  hold  that  the  case 

>  Act  1876,  supra,  §  8-  '  ^ct  1876,  g  6.  *  Act  1875,  g  4. 
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was  wrongfully  or  improperly  removed  thereto,  and  that  he  will 
appear  and  enter  special  bail  in  cases  where  special  bail  was  origi- 
nally requisite.*  And  when  the  transfer  is  claimed  under  speciji- 
oatiofi  fov/Ty  of  the  enumeration  of  causes  in  section  nine  of  this 
chapter,  any  party  claiming  title  to  lands,  exceeding  in  value  five 
hnndred  dollars,  under  a  grant  from  a  state,  may,  by  producing 
his  patent,  or  an  exemplification,  and  by  an  afiidavit,  and  notice 
and  motion,  require  the  adverse  party  to  show  his  claim;  and  if 
it  be  under  grant  from  another  state,  he  may  have  a  transfer  upon 
petition  and  bond.* 

§  19.  Transfer  on  account  of  local  prejvdice.  Where  a  trans- 
fer is  applied  for  under  the  seventh  specification^  the  petition  and 
bond  must  have  filed  with  them,  an  affidavit,  charging  local  preju- 
dice in  accordance  with  the  provisions  of  the  act  of  1867,  which 
have  already  been  sufficiently  noticed. 

§  20.  Application  for  a  transfer  should  ie  in  term  time.  The 
application  for  a  transfer  should  be  made  upon  motion  in  term 
time;  for  although  the  third  section  of  the  recent  judiciary  act, 
like  its  predecessor,  the  second  section  of  the  former  act,  is  inar- 
tistic in  some  respects,  and  provides  for  a  filing  of  the  petition  and 
bond  for  removal,  before  or  at  the  term  at  which  the  case  could 
first  be  tried,  it  certainly  cannot  therefore  follow,  that  the  transfer 
can  take  place  in  vacation.  On  the  contrary,  as  the  act  requires 
a  bond  with  good  and  sufficient  su/rety/  that  the  court '  shall  accept 
the  petition  and  bond,  and  shall  proceed  no  further  in  said  suit/ 
it  is  manifest  that  congress  could  not  have  meant  that  the  clerk 
should  accept  the  petition  and  bond  and  surrender  the  jurisdiction 
of  the  court.  But  it  is  clear  that  it  contemplated  the  presentation 
of  the  application  to  the  court,  whose  jurisdiction  is  to  be  di- 
vested, and  not  to  the  clerk. 

§  21.  Coincidence  between  the  la^iffuaffe  of  the  present  and 
former  acts.  It  is  a  coincidence  that  the  language  of  the  third 
section  of  the  new  act,  in  this  respect,  is  in  all  substantial  partic- 
ulars, the  legal  equivalent  of  the  second  section  of  the  old  act; 
there  the  language  is,  the  court  shall  accept  the  surety;  here  the 

'Act  1875,  fupra,  §3.  T7in.  and  Mary  Lollys  «.  Lee's  Exec. 

» Id.  2  Hen.  and  Mun.  657. 

*  Taylor  V.  Moffitt,  2  Blackf.  805; 
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court  is  required  to  accept  the  petition  and  bond.  The  old  act 
was  construed  to  require  the  state  court,  before  it  yielded  its  juris- 
diction, to  see  that  the  facts  stated  in  the  petition  were  true,  and 
the  bond  sufficient  in  form,  and  the  surety  sufficient,  and  therefore 
swearing  to  the  petition,  stating  the  jurisdictional  facts,  has  in 
practice  been  regarded  as  prima  facie  sufficient,  and  at  the  same 
time  indispensable,  though  verification  was  not  required  by  the 
old  act,  any  more  than  the  new,  and  the  state  court  has  always 
been  required  to  fix  the  penalty  of  the  bond  and  approve  the  sure- 
ties; or  in  other  words  to  approve  the  bond  and  sureties.^ 

§  22.  The  rule  is  not  changed  in  this  respect  hy  the  act  of 
1875.  If  this  is  not  still  the  law,  a  suitor  in  a  state  court  may 
have  his  case  transferred  to  the  federal  court  whenever  his  ad- 
versary demands  it,  in  the  vacation  of  the  court,  without  being 
heard  upon  his  objection,  without  any  protection  as  to  the  amount 
of  the  penalty  of  the  bond,  the  regularity  of  the  form,  the  suffi- 
ciency or  truth  of  the  facts  stated  in  tlie  petition,  or  any  ade- 
quate indemnity  against  the  expense  and  annoyance  of  a  cause- 
less transfer,  to  be  remanded.  And  the  answer  that  he  may  have 
the  case  remanded  is  without  significance,  when  he  is  required  to 
seek  it  at  a  distance  from  home,  and  with  the  expense  of  the  em- 
ployment of  counsel;  and  this  without  any  express  justification, 
or  any  implication,  excepting  such  as  arises  from  the  right  to  file 
the  petition  before  the  term. 

§  23.  Further  argurnent.  But  it  is  less  the  purpose  of  this 
treatise  to  carry  on  legal  arguments,  than  to  state  the  law  accord- 
ing to  the  best  available  lights.  But  the  apparent  exception  here 
is  justified  in  the  fact  that  the  circuit  court  of  the  United  States, 
in  this  (the  7th)  circuit,  the  circuit  and  district  judges  concur- 
ring, have  decided  that  the  filing  of  a  petition  and  bond  ia  vaca- 
tion ousts  the  jurisdiction  of  the  state  court,  and  transfers  the 
case  to  the  federal  circuit  court.*  Suffice  it  to  say,  however,  in 
conclusion  upon  this  point,  that  when  the  similarity  of  the  old 
act  and  the  new  is  considered,  and  the  construction  given  the 
former  is  taken  into  consideration,  the  fact  that  the  new  act  ex- 
pressly requires  action  by  the  state  court,  not  the  clerk  nor  the 

» Railway  Co. «.  Hays,  22  Wall,  328.    cago  L.  N.  241 ;  6  Bias.  830.     But  see 
•  Osgood  «.  C.  D.  &  V.  R  R.  7  Chi-    Railway  Co,  c.  Hays,  supra. 
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judge,  a  part  of  which,  besides  accepting  (approving)  the  petition 
and  bond,  is  the  surrender  of  jurisdiction  by  ceasing  to  proceed 
further,  the  presumption  is  conclusive  that  congress  did  not  in- 
tend such  a  breach  of  comity  as  thus  to  permit  litigants  to  trans- 
fer cases  from  the  state  courts  to  the  federal,  upon  a  showing 
that  certain  facts  existed,  and  upon  compliance  with  certain  re- 
quisites, without  permitting  the  state  court  to  determine  whether 
such  fiwsts  did  exist,  or  such  requisites  had  been  complied  with. 
It  is  true  that  the  act  gives  the  federal  court  power  to  enforce 
the  transfer  where  it  is  refused  by  the  state  court  or  clerk,  but 
this  affords  no  argument,  for  the  supreme  court  can  compel  the 
federal  circuit  court  to  act,  where  it  refuses,  by  mandamus.  But 
it  by  no  means  follows  that  this  power  deprives  the  circuit  court 
of  power  or  jurisdiction  to  act  in  the  given  case.  But  it  rather 
supports  the  contrary  view.* 

§  24.  Upon  flvrhg  hond  and  entering  the  order  for  a  trans- 
fer j  the  clerk  on  payment  of  fees  makes  the  transcript.  Tlie 
petition  and  bond  being  filed,  the  state  court  proceeds  no  further, 
but  it  usually  enters  an  order  transferring  the  cause  to  the  United 
States  circuit  court,  though  perhaps  an  order  is  unnecessary. 
This  order  being  entered,  as  is  the  usual  practice,  whether  neces- 
sary or  not,  the  clerk  makes  a  certified  transcript  of  the  record 
and  delivers  it  to  the  party  applying  for  the  transfer  upon  pay- 
ment of  costs,  and  the  order  transferring  is  the  final  judgment, 
but  from  it  no  appeal  to  the  supreme  court  will  lie.^ 

.§  25.  Practice  v/nder  former  acts  where  cov/rt  refused  to 
transfer.  Under  the  acts  of  congress  prior  to  that  of  1875,  if  the 
state  court  refused  to  transfer  a  case,  the  point  could  be  reserved 
and  assigned  for  error  in  the  state  supreme  court;  and  if  that 
court  refused  to  reverse  the  case  upon  this  ground,  a  writ  of  error 
might  be  prosecuted  from  the  supreme  court  of  the  state  to  the 
supreme  court  of  the  United  States.' 

§  26.    Remedies  where  a  transfer  is  erroneously  granted  or  re- 


>  8  SoaUieni  L.  Review,  815 ;  §  16,  Transfers,  66,  §  15  and  notes. 

Judge  DiUon'8  article  on  remoyal  of  *  Atlas  Mutual  Ins.  Co.  v.  Byrus,  45 

caoaes.    If  the  proper  application  is  Ind.  188. 

made,  subsequent  proceedings  in  the  ' '  Gaines  «.  Furantes,  supra, 
state  court  are  nugatory.    Dillon  on 
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fused.    But  if  the  doctrine  laid  down  in  Osgood  v.  the  Hail/road 
Company y  aup^'a^  shall  prevail,  the  only  remedy  for  the  suitor  ap- 
plying for  a  transfer  which  is  refused  is,  by  certiorari  or  man- 
darrms  from  the  federal  circuit  court,  to  the  state  court;  but  it  may 
be  confidently  predicted,  that  this  ruling  cannot  be  sustained,  and 
if  not,  the  practice  will  continue  as  before.     If  the  state  court 
i*efuse  the  transfer,  the  party  applying  may  have  his  election  to 
apply  to  the  federal  circuit  court  for  a  certiorari^  or  to  reserve 
the  point,  and  if  he  be  defeated  in  the  action,  to  prosecute  an  ap- 
peal to  the  supreme  court;  and  if  the  application  be  not  sustained 
there,  and  the  case  i-eversed  with  an  order,  to  grant  the  transfer, 
then  to  apply  to  the  supreme  court  for  a  writ  of  error,  to  the  su- 
preme court  of  the  United  States.   If  the  former  remedy  be  elected 
and  the  certiorari  be  refused,  a  writ  of  error  or  appeal  to  the  su- 
preme court  of  the  United  States  may  be  prosecuted  at  once.     If 
the  transfer  be  improperly  granted,  it  would  be  the  more  available 
mode  of  procedure,  to  move  in  the  federal  circuit  court  to  remand 
the  case,  and  if  the  motion  were  refused,  to  reserve  the  point,  and 
prosecute  a  writ  of  error  or  appeal  to  the  supreme  court  of  the 
United  States  after  final  judgment.    For  although  a  transfer  is  a 
final  judgment,  an  appeal  upon  it  would  not  lie  to  the  supreme 
court,  for  it  would  be  a  fruitless  victory  to  reverse  the  case,  while 
the  same  case  was  in  progress  in  the  federal  court,  which  would 
not  probably  respect  any  judgment  which  the  supreme  court  of 
the  state  would  render  concerning  it^ 

§  27.  Construction  of  the  stattUe  in  oases  en/umerated  in  the 
sixth  specification.  The  provision  of  the  act  of  1875,  enumerated 
in  the  sixth  specification  of  causes  of  removal,*  is  taken  from  the 
act  of  1866;^  and  is  similar  in  its  provisions  to  that  act.  In  a  case 
under  that  act  of  1867,  which  is  different  in  this  respect,  decided 
by  a  divided  court,  the  supreme  court  gave  the  same  a  very  nar- 
row construction,  and  virtually  decided  that  if  any  of  the  real  par- 
ties in  interest  were  citizens  of  the  same  state,  the  federal  court 
would  have  no  jurisdiction  and  the  transfer  would  be  improper.' 

» Act  1875,  Bupra,  §  8.  *  R.  8.  U.  S.  §  639,  subd.  2. 

*In8.  Co.  V.  Morse,  20  Wall.  445;  *  Case  of  the  Sewing  Machiae  Ck>m- 

Ins.  Co.  V.  Dunn,  19  id.  214.  panies,  18  Wall.  553. 
•Ante,  §7. 
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Bnt  in  Osgood  v.  the  Chicago^  etc..  Railroad  Company^  supra^  it 
was  hdd  under  the  second  subdivision  of  the  six  hundred  and 
thirty-ninth  section  of  the  revised  statutes,  that  where  the  contro- 
versy which  involved  the  rem  was  between  citizens  of  different 
states,  that  the  jurisdiction  would  be  sustained,  notwithstanding 
other  parties,  citizens  of  the  same  state  as  some  of  their  adversa- 
ries, may  have  a  collateral  or  incidental  interest^  In  a  recent  case 
in  New  Jersey  where  a  bill  was  filed  in  the  state  court  against 
three  defendants,  two  of  them  citizens  of  that  state,  and  one  a  citi- 
zen of  New  York,  the  citizens  of  New  Jersey  disclaimed,  and  the 
citizen  of  New  York  filed  his  petition  for  a  transfer.  It  was  held 
that  notwithstanding  the  case  must  be  determined  upon  the  bill 
which  showed  all  the  defendants  to  be  proper  parties,  the  transfer 
should  be  granted;that  the  New  York  party  had  a  right  to  have  the 
case  as  to  him  transferred.^  And  it  may  perhaps  be  safely  said 
that  under  this  subdivision,  the  defendant  may,  if  an  alien  or  a  non- 
resident and  the  other  necessary  facts  concur,  have  any  case  brought 
against  him  by  a  resident  of  the  state,  where  the  suit  is  brought  in  a 
state  court,  where  the  controversy  between  him  and  the  plaintiff  can 
be  settled  without  the  presence  of  the  other  defendants  transferred 
notwithstanding  the  joinder  with  him  of  other  defendants,  citi- 
zens of  the  same  state  as  the  plaintiff. 

^Bardlck  v.  Hall,  8  Chicago  Legal    ter  et  al.  17  Law  Register,  K.  S.  876; 
News,  185.  Dillon  on  Transfers,  84,  g  9  et  seq. 

*  New  JeiBey  Zinc  Ck>mpaQy  «•  Trot- 
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50.  Who  may  take  depositions,  and  how  they  must  be  certified* 

51.  Depositions  taken  in  a  foreign  country,  how  certified. 

52.  Depositions,  how  written  and  certified. 

53.  Depositions,  how  forwarded  to  the  court  where  case  pending. 

54.  Depositions  to  be  on  file  one  day  before  trial. 

55.  Depositions,  when  to  be  published. 

56.  Objections  appearing  before  publication  must  be  taken  advantage  of  be- 

fore publication. 

57.  Motion  to  suppress  depositions  after  publication. 

58.  Where  deposition  is  suppressed  in  certain  cases,  it  may  be  retaken. 

59.  Motion  sometimes  made  and  reserved  till  trial. 

60.  When  case  dismissed  and  rebrought,  depositions  may  be  used. 

61.  Depositions  of  persons  infirm  or  unable  to  attend. 

62.  Depositions  de  bene  esse. 

63.  Depositions  must  be  filed. 

§  1.  iTvtroductory,  It  is  not  within  the  purpose  of  this  treatise  to 
enter  into  any  lengthy  discussion  of  the  general  subject  of  emdence^ 
as  there  is  nothing  that  could  be  said  upon  the  subject  which  could 
render  this  very  practical  and  interesting  branch  of  the  law  more 
easy  of  acquisition,  or  better  tend  to  its  thorough  understanding 
Uian  the  admirable  treatises  of  Starkie,  Greenleaf  and  Phillips, 
with  the  American  notes.  It  may  suffice,  therefore,  in  this  chap- 
ter to  note  the  several  provisions  of  the  code,  or  other  statutes, 
which  are  peculiar^  and  which  in  any  way  change,  modify  or  aid 
the  law  of  evidence  in  civil  actions,  as  laid  down  in  the  text-books; 
Bimply  pointing  out  and  explaining  those  portions  of  the  law  of 
evidence  which  are  local  to  this  state. 

§  2.    Definition  of  evidence.    For  convenience,  it  may  not  be 
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amiss  to  state  an  elementary  proposition,  namely,  that  evidence 
is  that  which  tends  to  prove  or  disprove  the  issue  or  point  in  con- 
troversy, and  is  primarily  divided  into:  1.  Oral  evidence  of  wit- 
nesses examined  in  court  and  denominated  testimony.  2.  Docu- 
mentary evidence^  which  embraces  not  only  public  records  and 
documents,  but  also  all  written  instruments' of  a  private  character 
which  are  competent  as  evidence  in  the  trial  of  a  cause. 

§  3.  Original  documents  admissible  in  evidence.  Documentary 
evidence^  or  writings  which  are  used  as  evidence,  may  be  so  used 
by  producing  the  original,  whether  private  writings  or  public  rec- 
ords or  documents.  This  was  the  rule  before  the  code,  and  is  not 
changed  by  it. 

§  4.  Ini/rodiustory  proof  where  pubUo  document  offered.  If 
the  original  document  or  record  be  what  is  deemed  pvhlicj  that  is, 
if  it  be  a  record  of,  or  document  belonging  to  the  files  of  a  court, 
or  some  public  office,  required  by  law  to  keep  the  same,  it  is  only 
necessary  to  prove,  before  introducing  the  same  in  evidence,  by  the 
custodian,  that  the  record  or  document  belongs  to  tlie  records  or 
files  of  the  particular  court  or  office,  and  that  it  comes  from  the 
proper  custody. 

§  5.  Prelimina/ry  proof  of  execution  of  private  writing.  If 
the  document  be  a  merely  private  writing,  the  rule  of  the  common 
law,  which  is  perhaps  the  general  rule  yet  (though  the  exceptions 
now  perhaps  may  be  said  almost  to  exceed  the  rule),  requires 
proof  of  the  execiUion  of  the  instrument,  before  it  can  be  read  in 
evidence.  This  proof  must  be  by  the  subscribing  witness,  if  there 
be  one,  but  if  not,  or  if  the  witness  be  incompetent,  or  be  not 
within  the  jurisdiction  of  the  court,  then  any  person  who  knows 
the  handwriting  of  the  person  whose  signature  is  to  be  proved,  has 
seen  him  write,  or  had  correspondence  with  him,  and  thus  become 
acquainted  with  his  handwriting,  is  competent'  to  prove  the  hand- 
writing. 

§  6.  WTiere  written  instrument^  foundation  of  action  or  de- 
fense^ no  proof  of  execution  necessary.  But  where  a  written  in- 
strument is  the  foundation  of  an  action  or  defense,  no  proof  of  ex- 
ecution or  assignment  is  necessary  unless  the  execution  of  the  same 
be  denied  on  oath.' 

>  Sampson  e.  Grimes,  7  Blackf.  176.         'd  R.  S.  (1870)  75,  g  80. 
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§  7.  Further  exception  to  the  rule  requiring  proof.  And  so 
where  the  party  intending  to  use  any  writing  in  evidence,  material 
to  the  action,  whether  it  be  mentioned  in  the  pleadings  or  not, 
allow  the  adverse  party  inspection  thereof  before  the  trial,  and 
deliver  to  him  a  copy  with  a  notice  that  he  intends  to  read  the 
same  in  evidence,  he  may  read  the  same  without  proof  of  its  exe- 
cntion  or  genuineness,  unless  the  adverse  party  deny  the  execution 
thereof  on  oath.^  This  class  of  cases  is  rare  in  practice.  If,  how- 
ever, the  party,  npon  whom  the  copy  and  notice  are  served,  desire 
to  controvert  the  genuineness  of  the  instrument,  he  must,  of  course, 
give  notice  to  the  court  and  the  adverse  party,  by  placing  upon  file 
his  aflSdavit  or  written  denial  on  oath  in  some  form. 

§  8.  Mow  to  obtain  the  production  of  written  efrndeiice  in  the 
hands  of  the  adverse  party.  Wbere  a  written  instrument  is  in 
the  hands  of  the  adverse  party,  and  is  sought  to  be  used  in  evi- 
dence by  the  party  not  in  possession  nor  entitled  to  the  possession 
thereof,  he  may  give  notice  to  him  having  the  custody  thereof,  to 
produce  it  upon  the  trial,  and  if  he  fail,  may  give  secondary  evi- 
dence by  producing  a  copy  or  giving  parol  proof  of  the  contents. 
Bat  even  this  is  usually  an  unsatisfactory  way  of  making  the 
proof,  and  frequently  gives  the  holder  of  the  instrument  an  unfair 
advantage,  by  giving  him  the  option  to  produce  it  or  to  refuse  to 
do  so.  And  so  the  court  or  judge  may,  upon  notice  and  motion, 
compel  a  party  by  order  duly  entered,  to  produce  in  court  for  in- 
spection and  to  be  used  as  evidence  on  the  trial,^  any  book,  paper 
or  document  in  his  possession,  and  although  the  penalty  awarded 
is  bat  the  right  to  prove  the  contents  of  the  paper  or  document  if 
it  is  not  produced,  yet  clearly  the  court  may  enforce  such  order 
upon  proper  cause  shown,  by  compelling  obedience.  And  it  mat- 
ten  not  in  such  a  case,  whether  the  paper  or  document  rightfully 
belongs  to  the  one  party  or  the  other. 

§  9.  Inspection  of  written  evidence  in  the  hmiAeofthe  adverse 
party,  with  a  view  to  plead  or  prepa/re  for  trials  how  obtained. 
It  often  happens  that  a  party,  before  pleading,  or  before  pre- 
paring for  trial,  finds  it  necessary  to  have  inspection  of  some  book, 
paper  or  document  in  the  hands  of  the  adverse  party,  for  the  pur- 
pose in  the  one  case  of  enabling  him  to  plead,  and  in  the  other  to 

>  3  R.  8.  (1976)  158,  g  804.  *a  R.  S.  (187«)  158,  §  805. 
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make  proper  preparation  for  trial;  and  in  all  snch  cases,  upon 
proper  notice  and  under  proper  restrictions,  the  court  or  judge 
will  require  either  party  to  give  the  other,  at  a  time  specified,  in- 
spection and  a  copy  of  any  book,  paper  or  document  in  his  pos- 
session or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  controversy;  and  the  court  will  enforce  obedience 
to  such  order  by  excluding  the  evidence  or  pimishing  the  party 
guilty  in  case  of  disobedience.^ 

§  10.  Of  pvhlic  records  and  documervts.  The  production,  in- 
spection, proof  and  introduction  of  documentary  evidence,  gen- 
erally, where  the  original  document  or  other  instrument  of  evi- 
dence is  produced  in  court,  and  read  in  evidence,  have  so  far  been 
considered.  But  public  records  and  documents  which  are  of  a 
public  nature,  and  kept  for  public  purposes,  are  required  by  law 
to  be  kept  in  proper  places  of  deposit,  for  safety,  preservation  and 
easy  reference,  cannot  as  a  general  thing  be  lawfully  removed 
from  the  proper  custody;  and  tliough  it  is  sometimes  done,  yet 
no  custodian  of  such  records  and  documents  can  be  compelled  to 
bring  them  into  court.  Hence  the  law  provides  means  for  the 
production  of  authenticated  copies  of  such  records  and  docu- 
ments. 

§  11.  Rules  of  the  com/mon  lawy  presumed  to  he  understood. 
The  student  and  practitioner  are  presumed  to  be  familiar  with  the 
rules  of  the  common  law  upon  this  subject,  which,  in  fact  are 
still  in  force  so  far  as  the  same  are  not  modified  by  the  code,  and 
the  act  of  congress.  And  most  of  the  pi'ovisions  of  the  code  upon 
this  subject  are  cumulative,  being  in  aid  rather  than  in  abroga- 
tion of  these  rules. 

§  12.  Provisions  of  the  code^  printed  statutes.  The  several 
provisions  of  the  code  upon  this  branch  of  the  law  of  evidence 
will  now  be  enumerated  in  connection  with  the  acts  of  congress 
bearing  upon  the  same  subject'  The  printed  statute  books  of  this 
state,  and  those  of  the  late  territory  northwest  of  the  Ohio  river, 
and  the  territories  of  Indiana  and  Illinois,  purporting  to  be 
printed  under  the  authority  of  such  states  or  territories  respect- 
ively, are  evidence  in  all  courts  and  places  of  the  acts  therein  con- 

>  2  R.  S.  (1876)  159,  g  806.  Larg«,  122,  S§  9, 10  and  11 ;   3  R  S. 

s  Act  May  26,  1790 ;  1  Statutes  at    (1876)  150. 
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tained.^  And  bo  of  the  printed  statuteB  of  all  the  states  and 
territories  of  the  United  States,  purporting  to  be  printed  under 
like  authority.  The  latter,  however,  are  only  presumptive  evi- 
dence of  the  acts  of  the  legislatures  of  such  states  or  territories, 
public  or  private.' 

§  13.  Copies  of  the  printed  statvtes  of  other  statee^  proved  hy 
certified  copies^  etc.  But  in  practice  it  often  happens  that  the 
printed  statutes  of  other  states  and  territories  cannot  be  pro- 
cured; hence' the  code  provides  that  any  copy  of  any  statute  or 
part  thereof,  contained  therein,  having  attached  thereto  the  certifi- 
cate of  tlie  secretary  of  state,  under  the  seal  of  the  state,  certify- 
ing the  copy  to  be  complete  and  correct,  that  the  statute  book 
from  which  the  same  is  taken  is  deposited  in  the  office  of  the 
secretary  of  the  state  library,  and  is  believed  to  have  been  received 
under  the  authority  of  the  state  or  territory  purporting  to  have 
enacted  the  same,  are  presumptive  evidence  in  all  courts  of  the 
legislative  acts  of  such  states  or  territories;^  and  copies  of  any 
such  acts,  certified  by  the  secretary  of  state  of  the  state  or  terri- 
tory, under  the  seal  of  tlie  state  or  territory,  are  deemed  authentic, 
and  may  be  read  in  evidence  as  such  in  any  court,*  and  this  latter 
mode  is  in  accordance  with  the  requirements  of  the  act  of  con- 


§  14.  Transcripte  of  records  of  justices  of  the  peace.  Eecords 
of  the  proceedings  and  judgments  of  justices  in  other  states  or 
territories  may  be  read  in  evidence,  where  they  are  authenticated 
by  the  certificate  of  the  justice  who  rendered  the  judgment,  or  his 
proper  successor  or  other  custodian  of  his  records,  that  the  same 
are  true  and  complete  copies  of  the  proceedings  or  judgments,  ac- 
companied by  the  certificate  of  the  clerk  or  prothonotary  of  any 
court  of  record  of  the  county,  in  which  such  justice  acted,  and  in 
which  proceedings  were  had,  certifying  that  such  justice  was  at 
the  time  when  such  proceedings  were  had,  or  judgment  was  ren- 
dered, and  when  the  copy  was  taken  and  certified,  duly  commis- 
sioned and  qualified  as  such.' 

§  15.    Justices'  recordSj  contin/ued.    The  last  part  of  the  last 
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«  2  R.  S.  (1876)  148,  §  378 ;  id.  191,  §  285 
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*Id.  150,  note  1. 
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Bection,  of  course,  applies  to  a  case  where  the  same  justice  who 
certifies  to  the  transcript,  rendered  the  judgment;  but  where  the 
successor,  or  other  custodian,  certifies  to  the  tranficript,  his  certifi- 
cate must  show  the  facts,  and  the  authentication  of  the  clerk  must 
extend  as  well  to  the  official  character  of  the  custodian,  as  to  that 
of  the  justice  before  whom  the  proceedings  were  had,  or  by  whom 
the  judgment  was  rendered. 

§  16.  Why  clerk  rrmst  certify^  cmd  what  clerk.  It  is  to  be  ob- 
served, that  the  foundation  of  the  requirement  of  the  authentica- 
tion by  a  clerk  or  prothonotary  is,  that  in  most  if  not  all  the  states, 
the  justices  give  bond,  to  the  approval  of  the  clerk  of  some  court 
of  record,  and  because  this  is  done,  the  clerk  who  approves  the 
bond  has  a  record,  and,  therefore,  officially  knows  of  the  qualifi- 
cation of  the  justices.  Although  the  statute  is  general,  yet  no 
clerk,  without  this  or  some  other  official  knowledge,  can  legally 
make  the  certificate. 

§  17.  Effect  in  evidence  of  aiUhenticatian  of  judg7n>ent  of  a 
justice.  The  mere  authentication  of  a  copy  of  the  judgment  or 
proceedings  of  a  justice  of  the  peace,  in  this  state,  by  a  certificate 
that  the  same  is  a  true  and  complete  copy  thereof,  entitles  it  to  be 
read  in  evidence  in  all  courts  in  any  part  of  the  state.^ 

§18.  C eHificate  of  a  notary  pvhlic^emdence^  when.  The  cer- 
tificate of  a  notary  public,  of  this  or  any  other  state,  under  his 
seal,  is  presumptive  evidence  of  the  official  character,  and  of  the 
truth  of  the  facts  stated  in  tlie  instrument  authenticated.^ 

§  19.  Qualification  of  the  last  section.  The  last  section,  though 
almost  in  the  language  of  a  section  of  the  code,  is  subject  to  this 
qualification,  that  the  law  of  the  state  where  the  notary  public 
resides  and  exercises  his  office,  must  authorize  the  certificate,  in 
order  that  the  same  may  have  the  effect  mentioned  in  the  last 
section.* 

§  20.  Certificate  of  the  secretary  of  state^  evidence^  etc.  The 
certificate  of  the  secretary  of  state,  under  the  seal  of  the  state,  is 
evidence  of  the  time  of  depositing  the  statute.* 

§  21.    Exemplification  of  records  ofcowrts^  and  records  of  deeds 

» 2  R.  S.  0876)  140,  g  280.  Ind.  169. 

s  Id.  149,  §  281.  «  2  R  8.  (1876)  149,  §  2881 

*  Andrews «.  O.  &  M.  R.  R.  Co.  14 


Sbcs.  22, 23.]  EVIDENCE  IN  A  CIVIL  ACTION.  175 

and  office  hooks^  evidence.  Exemplifications,  as  copies  of  records 
and  records  of  deeds,  or  other  instruments,  or  of  office  books  or  parts 
thereof  and  official  bonds,  which  are  kept  in  any  public  office  in 
this  state  are  admitted  in  evidence  by  the  attestation  of  the  keeper 
of  said  records  or  books,  deeds  or  other  instruments,  or  official  bonds, 
that  the  same  are  true  and  complete  copies  of  the  records,  bonds,  in- 
struments or  books,  or  parts  thereof,  in  his  custody  and  the  seal  of 
office  of  said  keeper  thereto  annexed,  if  there  be  a  seal,  and  if  there 
be  no  official  seal,  there  shall  be  attached  to  the  attestation  the  cer- 
tificate of  the  clerk,  and  the  seal  of  the  circuit  court  of  the  proper 
county,  where  such  keeper  resides,  that  said  attestation  is  made  by 
the  proper  officer.* 

§  22.  Mecords  <md  jvdicial  proceedings^  copies  of  evidence 
when.  The  records  and  judicial  proceedings  of  the  courts  of 
record  of  territories  or  states,  within  the  United  States,  may  be 
admitted  to  be  read  in  all  courts,  as  evidence  by  attestation  or 
certificate  of  the  clerk  or  prothonotary,  and  the  seal  of  the  court 
aanexed,  together  with  the  certificate  of  the  chief  justice,  or  one 
or  more  of  the  judges,  or  the  presiding  magistrate  of  any  such 
court}  that  the  person  who  made  the  attestation  and  certificate 
WBSy  at  tlie  time  of  subscribing  it,  the  clerk  or  prothontary,  and 
that  the  attestation  is  in  due  form  of  law.'  This  is  substantially 
the  same  requirement  as  that  contained  in  the  ninth  section  of  the 
act  of  congress.' 

§  23.  Act  of  congress^  provisions  of.  The  act  of  congress, 
wbich  is  in  force  in  Indiana  by  the  constitution  of  the  United 
States,  in  addition  to  the  provision  for  the  authentication  of  the 
records  and  judicial  proceedings,  provides  that  exemplification  of 
records  and  office  books  which  may  be  kept  in  any  public  office  in 
any  state,  not  appertaining  to  a  court,  may  be  admitted  in  evi- 
dence by  the  attestation  of  the  keeper  of  said  records  and  books, 
and  the  seal  of  his  office  thereto  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  presiding  justice  of  the  county  or 
district,  in  which  such  office  is  or  may  be  kept,  or  of  the  gov- 
ernor or  secretary  of  state,  the  chancellor  or  keeper  of  the  great 
seal  of  the  state,  under  the  great  seal  of  the  state,  that  the  said 
attestation  is  in  due  form,  and  by  the  proper  officer;  and  this  cer- 

>  2  R  S.  (187(0  160,  §  283.  *  Id.  152,  §  286.  •  Id.  150,  note  1. 
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tificate,  if  given  by  the  presiding  justice  of  a  court;  must  be  fur- 
ther authenticate  by  the  clerk  or  prothonotary  of  said  court,  who 
must  certify  under  his  hand,  and  seal  of  his  office,  that  said  pre- 
siding justice  is  duly  commissioned  and  qualified.^ 

§  24.  Tenth  section  of  act  of  congress  not  reenacted.  The 
provisions  of  this  tenth  section  of  the  act  of  congress  are  not  re- 
enacted  in  the  code,  as  are  those  of  the  ninth  section.  But  the 
result  is  the  same,  as  the  act  of  congress  is  the  chief  guide  as  to 
the  authentication  of  records  from  other  states,  whether  of  courts 
or  of  public  offices  not  relating  to  courts. 

§  25.  Affidavits  made  in  other  states.  When  any  affidavit  is 
taken  in  another  state,  and  certified  by  the  officer  or  justice  of  the 
peace  taking  the  same,  under  his  hand  and  seal  of  office,  if  he  have 
any  such  seal,  and  attested  by  the  clerk  of  the  circuit  or  district 
court,  or  court  of  common  pleas  of  the  county  where  such  officer 
exercises  the  duties  of  his  office,  under  the  hand  of  the  clerk  and 
the  seal  of  his  court,  the  clerk  also  certifying  that  the  officer  or 
justice  of  the  peace  is,  by  the  laws  of  said  state,  duly  empowered 
to  administer  oaths  and  affirmations  and  take  affidavits;  every 
such  affidavit  shall  be  deemed  sufficiently  authenticated,  and  may- 
be received  and  used  in  any  of  the  courts  of  this  state.* 

§  26.  Minor  provisions  of  the  code  not  envmnerated^  p^ofqf 
unwritten  or  common  law.  There  are  sundry  other  provisions  of 
the  code,  upon  this  subject,  of  minor  importance;  most  of  them 
however  are  declaratory  of  the  rules  of  the  common  law,  or  such 
as  have  been  alluded  to.  Among  the  provisions  declaratory  of 
the  common  law,  is  the  one  providing  for  the  proof  of  the  unwrit- 
ten or  common  law  of  otlier  states  or  countries,  by  parol,  as  also 
the  one  making  the  filing  mark  of  the  clerk  proof  of  the  filing, 
and  the  like;  and  among  those  to  which  reference  has  been  made, 
are  those  providing  that  the  sheriff's  return  or  certificate  shall  be 
proof  of  service  of  process,  and  that  the  service  of  other  notices, 
may  be  proved  by  the  affidavit  of  the  party  making  the  same.' 

§  27.  Interrogatories.  For  the  purpose  of  obtaining  written 
testimony  from  the  adverse  party,  either  party  may  file  interroga- 
tories with  his  pleadings,  to  be  answered  by  the  adverse  party 

>  Act  of  Congress,  122,  §  10 ;  2  R  8.       •Id.  154,  §  289. 
(1876)  150  and  note.  «d  R.  8.  (1870)  154,  §g  290-898. 
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under  oath.    The  interrogatories  must  be  relevant  to  the  matter 
in  controversy,  and  must  ask  for  testimony  which  is  competent.^ 

§  28.  Anewers  to  mterragataries.  Upon  the  filing  of  the  in- 
terrogatories, the  party  filing  them  may  have  a  rule  to  answer, 
within  a  given  time.  The  party  against  whom  such  rule  is  taken 
may  discbarge  the  same  by  answering  or  showing  cause.  If  the 
aofiwere  be  evasive,  or  not  sufllciently  full,  or  otherwise  defective, 
the  court  will,  upon  motion,  compel  full  and  complete  answers. 

§  29.  FoTTTh  of  interrogatories.  The  interrogatories  contain 
the  title  of  the  cause,  are  numbered,  signed  by  counsel,  folded,  in- 
dorsed and  filed,  as  other  papers  in  the  case.  The  answers  must 
be  direct  and  positive,  and  must  be  sworn  to  and  filed  within  the 
time  fixed,  or,  where  further  time  is  given  for  cause,  within  the  ex- 
tended time. 

§  30.  Respondent  may  show  cause  a^amst  answering  inter- 
rogatories.  Instead  of  answering  the  interrogatories,  the  adverse 
party  may,  if  he  can,  show  that  they  are  irrelevant,  incompetent, 
impertinent  or  scandalous;  in  which  case  the  rule  will  be  dis- 
chaiged  without  an  answer. 

§  SI.  Answers  to  interrogatories  can  only  he  used  hy  tJie  party 
PAng  them.  Answers  to  interrogatories  can  only  be  used  by  the 
party  filing  them,  and  they  may  be  used  or  not,  at  his  option;  and 
they  never  become  a  part  of  the  record,  unless  used  on  the  trial 
and  made  so  by  bill  of  exceptions.^ 

§  32.  Practice  ofJiUng  i/nterrogatories  not  rrmchfcuoored.  The 
practice  of  filing  interrogatories  originated  before  the  parties  to 
a  suit  became  competent  witnesses;  and  although  the  right  to  re- 
sort to  them  still  exists,  yet,  as  the  parties  usually  both  testify,  they 
are  less  frequently  resorted  to  in  practice  than  formerly. 

§  33.  Witnesses^  who  corwpetenit.  The  following  is  the  sub- 
stance of  those  provisions  of  the  code  which  vary  the  rules  of  the 
common  law  as  to  the  competency  of  witnesses:  Every  person  of 
competent  age,  may  be  a  witness  in  any  civil  cause  or  proceeding; 
and  no  person  shall  be  disqualified  as  a  witness,  by  reason  of  in- 
terest in  the  event  of  that  or  any  other  action,  or  because  such 
person  is  a  party  in  said  action  or  proceeding.  Any  person,  party 
in  a  dvil  action,  may  testify  in  his  own  behalf,  or  in  behalf  of  any 

> d  R.  S.  (187S)  156,  §  808.  •Id. 
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other  party  or  parties  therein,  and  any  one  person  or  party  in  a 
suit  may  compel  any  other  person  or  party  therein  to  testify,  under 
the  same  regulations  as  other  witnesses  may  be  compelled;  and 
the  interest  in  the  suit  of  any  witness  shall  be  regarded  only  as  to 
his  or  her  credibility,  and  shall  not  affect  his  or  her  competency. 
Persons  insane  at  the  time  of  examination,  children  under  ten 
years  of  age,  and  incapable  of  properly  understanding  the  facts 
about  which  they  are  examined,  husband  and  wife  as  to  matters 
for  or  against  each  other,  or  as  to  communications  made  to  each 
other  during  marriage,  except  that  the  wife  shall  be  a  conlpetent 
witness  in  cases  of  prosecutions  against  the  husband  for  assault 
and  battery  upon  the  person  of  his  wife,  and  except  also  that  in 
suits  by  the  husband  and  wife,  jointly,  for  an  assault  and  batteiy 
upon  the  wife,  such  wife  shall  be  a  competent  witness  to  prove 
the  assault  and  battery;  attorneys  at  law,  as  to  confidential  com- 
munications from  a  client,  or  advice  given  to  such  clients;  physi- 
cians, as  to  matters  confided  to  them  in  the  course  of  their  pro- 
fession; clergymen,  concerning  any  confession  made  to  them  in 
course  of  discipline,  enjoined  by  the  church,  shall  not,  in  any 
case,  be  competent  witnesses,  unless  with  the  consent  of  the  party 
making  such  confidential  communications:  provided^  that  in  all 
suits  where  an  executor,  administrator  or  guardian  is  a  party 
where  a  judgment  may  be  rendered  either,  for  or  against  the 
estate  represented  by  such  executor,  administrator  or  guardian, 
neither  party  shall  be  allowed  to  testify  as  a  witness,  unless  re- 
quired by  the  opposite  party,  or  by  the  court  trying  the  cause,  ex- 
cept in  cases  arising  on  contracts  made  with  the  executor,  admin- 
istrator or  guardian  of  such  estate,  and  in  cases  where  a  party  to 
A  suit  pending  in  any  court  in  this  state,  whose  deposition  has 
been  taken  in  such  suit  and  is  on  file  in  such  court,  dies,  and  such 
suit  is  prosecuted  by  or  against  the  executor  or  administrator  of 
such  deceased  party,  the  opposite  party  shall  be  allowed  to  testify 
on  trial  of  the  cause  on  all  material  points  and  matters  of  fact  em- 
braced in  the  deposition,  and  on  no  other  facts;  and  such  deposi- 
tion may  be  read  in  evidence,  by  and  on  behalf  of  the  representa- 
tive of  such  deceased  party;  and  provided  further^  that  in  all  suits 
by  or  against  heirs,  founded  on  a  contract  with,  or  demand  against, 
the  ancestor,  the  object  of  which  is  to  obtain  the  title  to  or  poa- 
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session  of  land  or  other  property  of  such  ancestor,  or  to  reach  or 
affect  the  same  in  any  way,  neither  party  is  allowed  to  testify  as  a 
witness,  as  to  any  matter  which  occurred  prior  to  the  death  of 
such  ancestor,  unless  required  by  the  opposite  party  or  by  the 
court  trying  the  cause;  and  the  assignor  of  the  plaintiff  in  any 
such  suit,  where  there  has  been  an  assignment  of  the  cause  of  ac- 
tion, is  deemed  and  held  to  be  a  party  within  this  provision.^ 

§  34.  Exceptions  in  the  last  section.  Some  of  the  exceptions 
contained  in  these  provisions  are,  apparently,  just  and  necessary; 
but  it  is  matter  of  regret  with  a  large  portion  of  the  profession, 
that,  since  the  rules  of  the  common  law  have  been  changed,  all  re- 
strictions have  not  been  taken  away,  excepting,  perhaps,  those 
which  relate  to  confidential  communications. 

§  35.  ConstructioTh  of  the  exceptions.  Soon  after  the  passage 
of  the  act,  making  parties  competent,  it  was  held  that,  although 
where  an  administrator  sued,  the  defendant  was  not  competent, 
yet  where  the  widow  took  the  whole  estate,  it  not  being  worth  over 
$300,  and  part  of  the  same  was  a  note,  and  she  brought  suit  upon 
it,  the  defendant  was  a  competent  witness;  thus  giving  a  literal 
construction  of  the  act.*  But  the  contrary  doctrine  has  been  since 
held,  without  any  mention  of  the  former  ruling,  and  no  notice  of 
the  overruling  of  the  former  case  is  found  either  in  the  opinion,  or 
in  Judge  Buskirk's  table  of  cases.' 

§36.  Construction  of  exception  concerning  competency  of 
hu^pand  and  wife.  Much  controversy  has  arisen  as  to  the  con- 
struction of  that  portion  of  the  act,  relating  to  the  competency  of 
husband  and  wife;  and  while  the  supreme  court  was  composed 
of  four  judges,  they  were  frequently  equally  divided  upon  some  of 
the  points;  but  no  good  purpose  would  be  served  perhaps  by  an 
extended  reference  to  the  decisions.  But  these  controversies  arose 
generally  upon  the  determination  of  the  question  as  to  when  the 
testimony  of  the  husband  or  wife,  respectively,  is  in  behalf  of 
the  other;  and  this  occurs  whenever  the  one  is  injured  or  bene- 
fited pecuniarly  by  the  testimony  of  the  other;  in  all  such  cases, 
they  are  incompetent  to  testify  for  or  against  each  other.  But  the 
supreme  court  have  gone  so  far  as  to  decide,  that  in  a  joint  action 

'  2  R  S.  (X9t9)  182-5,  §  1,  2.  'Walker  «.  Clifford,  21  Ind.  123.  \ 

•  Rea  V.  Rea,  85  id.  887. 
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against  husband  and  wife,  where  her  interests  as  well  as  his  are  in- 
volved, she  is  a  competent  witness  in  her  own  behalf,  although  he 
may  be  incidently  benefited;^  and  by  parity  of  reasoning,  the  hus- 
band is  also  competent  in  his  own  behalf,  in  such  a  case.  Under 
the  second  proviso  it  is  held  that  "A^V«"  embraces  all  persons  who 
take  under  the  statute  of  descents  or  would  have  thus  taken  but 
for  a  will.' 

§  37.  SurwrnoTvi/ng  witnesses^  ma/n/ner  of—svhjXBna.  The  time 
for  trial  having  been  jRxed  upon,  the  docket  and  the  issues  com- 
pleted, the  parties  proceed  to  make  preparation  for  trial.  The  first 
step  is  to  have  their  witnesses  summoned;  this  is  done  by  filing 
with  the  clerk,  a  precipe  with  the  title  of  the  cause,  the  names  of 
the  witnesses,  and  a  request  to  the  clerk  to  issue  a  subpoena;  the 
clerk  thereupon  issues  the  subpoena,  directed  to  the  sheriff,  com- 
manding him  to  summon  the  witness  to  attend  on  the  day  fixed; 
the  subpoena  is  tested  and  signed  by  the  clerk,  but  need  not  be 
sealed.  If  a  party  desire  a  witness  to  produce  a  writing  in  his 
hand,  he  may  have  svhjxjerui  duces  tecum  which  describes  the 
instrument,  and  requires  the  witness  to  appear  in  court  and  pi*o- 
duce  it. 

,  §  38.  Service  of  a  eubpcBna,  A  subpoena  may  be  served  by  any 
person;  even  the  party  himself  may  serve  it,  but  it  is  usually 
served  by  the  sheriff,  his  deputy,  or  a  bailiff;  and  subpoenas  may 
be  issued  up  to  the  very  time  of  the  trial,  though  if  a  case  be  post- 
poned or  continued,  on  account  of  the  absence  of  a  witness,  it  must 
usually  appear  that  diligence  has  been  used  in  causing  the  issu- 
ance and  service  of  the  proper  subpoena,  about  which,  more  will  be 
said  hereafter. 

§39.  Wit)ie8S  cannot  be  cornpelled  to  attend  milesa  in  the 
county  of  tlie  trials  or  the  one  adjovning,  A  subpoena  may  issue 
to  any  county  in  the  state,  but  if  the  witness  does  not  reside  in  the 
county  or  in  the  one  adjoining  the  one  in  which  the  trial  is  had,  he 
cannot  be  compelled  to  attend;  and  if  he  be  a  lawyer,  or  a  physi- 
cian, or  a  state  or  county  officer,^  he  cannot  be  compelled  to  attend 
court  out  of  the  county  of  his  residence. 

§40.    In  what  case  fees  may  he  tendered.    If  a  subpoena  is 

^  Rogers  9.  Rogers,  46  Ind.  1.  also  Malady  v.  McEnaiy,  80  id.  378.     , 

•  Peacock  «.  Albion,  39  Ind.  25 ;  see      •2  R  S.  (1876)  Ul,  §  250. 


Sbcs-  41-13J  EVIDENCE  IN  K  CIVIL  ACTION.  181 

served  upon  a  witness  to  attend  and  testify  in  another  county,  the 
party  summoning  him  must  tender  him  his  mileage  and  one  day's 
witness  fees,  or  he  is  not  required  to  attend;  and  if  he  be  required 
to  attend  more  than  one  day,  he  is  entitled  to  have  his  legal  fees 
tendered  on  each  day  in  the  morning. 

§  41.  In  what  case  a  witness  "may  he  aUached.  If  a  witness 
be  served  with  subpoena  to  attend  court  in  his  own  county,  or  if  he 
be  subpoenaed  to  attend  court  in  the  adjoining  county  from  his  resi- 
dence, and  his  fees  and  mileage  be  tendered,  and  he  fail  to  attend, 
he  is  liable  to  be  attached  upon  motion  of  the  party  requiring  his 
attendance,  upon  showing  to  the  court  that  the  witness  has  been 
summoned  in  the  one  case,  and  summoned  and  his  fees  tendered 
in  the  other.  But,  although  the  subpoena  may  be  served  by  copy, 
no  attachment  will  be  issued  upon  such  service.^ 

§  42.  AMachmerUy  service,  etc.  The  attachment  is  issued  by 
the  clerk,  upon  the  order  of  the  court,  and  runs  in  the  name  of  the 
state;  is  sealed  idth  the  seal  of  the  court,  and  requires  the  sheriff 
to  arrest  the  witness  and  bring  him  into  court.  The  sheriff  arrests 
the  witness  and  brings  him  into  court,  where  he  is  not  only  de- 
tained to  testify  but  may  be  fined  for  his  contempt,  and  if  contu- 
macious in  refusing  to  attend  or  to  testify,  he  may  be  imprisoned. 

§  43.  Depositions,  Depositions  are  the  written  testimony  of 
witnesses,  taken  before  some  officer  authorized  by  law  to  take  them, 
to  be  used  in  evidence  on  the  trial.  They  come  to  us  from  the 
chancery  practice,  but  had,  on  account  of  their  great  convenience, 
been  adopted  into  the  common  law  practice  as  well,  long  before 
the  adoption  of  the  code.  The  deposition  of  any  witness  may  be 
taken,  but  can  only  be  used  in  evidence  in  certain  specified  cases, 
where  it  is  impracticable  to  have  the  witnesses  in  court.  Deposi- 
tions may  be  read,  1.  Where  the  witness  does  not  reside  in  the 
county  in  which  the  trial  is  to  be,  or  the  one  adjoining^  or  is 
absent  from  the  state.  2.  When  the  deponent  is  so  sick,  aged  or 
infirm  as  not  be  able  to  attend  court  and  testify,  or  is  dead.  3. 
When  the  depositions  have  been  taken  by  agreement  of  parties  or 
order  of  the  court  4.  Where  the  deponent  does  not  live  in  the 
county  in  which  the  trial  is  to  be  had,  and  is  a  state  or  county  offi- 
cer, a  lawyer,  a  physician,  or  a  judge.' 

>  2  R.  S.  (1876)  181 ;  Acts  1865,  g  2.  •  2  R  S.  (1876)  141,  g  250. 
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§  44.  Depositions  taken  in  term  or  vacation  without  order. 
Depositions  may  be  taken  in  all  cases  by  either  party ,^  at  any  time 
after  the  service  of  summons,  in  vacation  or  in  term  time;  no 
order  to  take  depositions  in  term  time  is  now  necessary,  but  where 
notice  is  given  to  take  depositions  in  term  time,  the  court  may, 
upon  notice  and  motion,  change  the  time  of  taking  the  same.^ 

§  46.  Notice  of  talcing  dej>ositions  to  the  adverse  party.  Be- 
fore depositions  are  taken,  the  adverse  party  must  be  notified  in 
writing  of  the  time  and  place  where  the  depositions  are  to  be 
taken.  The  notice  must  specify,  1.  The  cause  in  which  the  dep- 
osition is  to  be  used.  2.  The  court  in  which  the  trial  is  to  be  had. 
3.  The  time  and  place  of  taking  the  depositions.  This  notice  is 
signed  by  the  attorney  of  the  party  taking  the  deposition,  is 
usually  made  in  duplicate  and  served  by  copy,  and  service  ac- 
knowledged by  the  attorney  of  the  adverse  party,  or  the  notice 
may  be  served  by  the  sheriff  as  process  is  served,  and  if  neither 
party  nor  his  agent  or  attorney  reside  in  the  state,  nor  can  be 
found,  the  notice  may  be  filed  in  the  clerk's  office  or  published 
three  weeks  successively  in  some  newspaper  in  the  county  where 
the  suit  is  pending.' 

§  46.  Length  of  tvme  notice  given.  The  notice  must  be  served 
long  enough  before  the  time  of  taking  the  deposition  to  allow 
reasonable  time  to  travel  to  the  place  of  taking  the  same, 
from  the  place  of  residence  of  the  party  served  with  notice,  ex- 
cluding the  day  of  service,  the  day  of  taking  the  deposition,  and 
Sundays,  and  if  notice  be  served  upon  an  attorney,  he  should  have 
a  reasonable  time  to  consult  with  his  client^ 

§  47.  Attendance  of  witnesses.  A  witness  cannot  be  com- 
pelled to  attend  outside  of  the  county  in  which  he  resides,  to  have 
his  deposition  taken. 

§  48.  Witness  may  he  sfwmmioned  and  compelled  to  give  depo- 
sition. The  officers  authorized  to  take  depositions  may  summon 
and  compel  the  attendance  of  witnesses;  where  the  deposition  is 
to  be  taken  in  the  state,  no  commission  is  necessary;  where  it  is 
to  be  taken  outside  the  state,  the  clerk  will  issue  a  commission  di- 
rected to  the  officer  designated  or  any  officer  authorized. 

>  2  R  8.  (1876)  140,  §  250.  »  2  R.  8.  (1876)  189,  §  246-248. 

» Acts  1877, 104.  *  Id.  189,  §  247. 
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§  49.  Cormrbisaion  to  take  depositions.  The  commission 
(formerly  known  as  a  dedimtes  potestatem)  is  a  mandate 
from  the  clerk,  in  the  name  of  the  state,  under  the  seal  of  his 
court,  commanding  the  officer  by  name,  or  any  officer  authorized 
to  take  depositions,  to  proceed  to  take  the  depositions,  and 
having  so  done,  to  certify,  inclose  and  return  them  into 
court^ 

§  60.  Who  TTUiy  take  depositions  a/nd  how  they  must  he  certi- 
fied. If  the  commission  contain  the  name  of  the  officer,  his 
official  certificate  will  be  sufficient;  but  if  it  do  not,  and  if  the 
officer  have  no  official  seal,  the  certificate  and  seal  of  a  clerk  of  a 
court  of  record  of  tlie  county  will  be  necessary.  Depositions  may 
be  taken  before  any  judge,  justice  of  the  peace,  notary  public, 
mayor  or  recorder  of  a  city,  clerk  of  a  court  of  record  or  com- 
missioner, either  within  or  without  the  state.' 

§  61.  Depositions  taken  in  a  foreign  country^  how  certified. 
Depositions  taken  in  a  foreign  country,  must  be  taken  in  accord- 
anoe  with  the  order  of  court,  which  must  direct  the  manner  of 
certification '  by  the  officer  or  deponents. 

§  52.  Depositions^  how  written  and  certified.  The  depositions 
must  be  carefully  written  by  the  deponent  or  deponents,  or  some 
disinterested  person,  in  the  presence  of  the  officer  and  under  his 
direction;  and,  after  the  same  shall  have  been  carefully  read  to  or 
by  the  deponent  or  deponents,  the  officer  must  cause  the  same  to 
be  snbficribed.  The  officer  must  thereupon  make  out  a  certificate 
and  annex  the  same  to  such  depositions,  stating  therein:  First. 
That  the  deponents  were  sworn  or  affirmed  according  to  law. 
Second,  By  whom  the  depositions  were  written,  and  if  the  same 
were  written  by  the  deponent  or  some  disinterested  person,  that 
the  same  was  done  in  the  presence  of  the  officer,  and  under  his 
direction.  Third,  Whether  or  not  the  adverse  party  attended, 
and  Fov/rth,  The  time  and  place  of  taking  the  depositions,  and 
the  hours  between  which  the  same  were  taken.  He  must  sign 
and  attest  such  certificate  under  his  seal,  and  seal  up  such  depo- 
sitions in  a  proper  and  sufficient  envelope,  inclosing  therewith  the 
commission  and  notice,  with  proof  of  service  and  direct  the  same 
to  the  clerk  of  the  court  wherein  the  case  is  pending,  indorsing  on 

« 2  R  8.  (1876)  143,  §  260.  •  Id.  §  183-261,  §  245.  » Id.  143,  §  262. 
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Biich  envelope  the  names  of  the  parties  to  snch  suit  and  of  the 
witnesses  whose  depositions  are  inclosed. 

§  53.  DeposiMonSy  how  forwa/rded  to  court  where  case  pend- 
ing. The  usnal  practice  is  for  the  officer  to  forward  depositions  by 
mail;  but  any  other  secore  mode  of  transportation  is  equally  legal. 
The  depositions  being  thus  taken  and  returned  to  the  clerk,  he 
places  them  upon  the  files,  where  they  remain  till  they  are  pub- 
lished.^ 

§  54.  Depoeitione  to  be  on  file  one  day  hefore  trial.  The  de- 
positions must  be  on  file  one  day  before  the  day  on  which  the  case 
in  which  they  are  to  be  used  is  set  for  trial,  or  the  adverse  party 
may  continue  the  case. 

§  55.  Depositions^  when  to  hepvhUahed.  Depositions  having 
been  duly  filed,  may  be  published;  that  is,  the  envelope  may  be 
opened,  and  they  be  placed  upon  the  files  as  evidence,  either  by 
agreement  of  parties,  indorsed  in  writing  upon  the  depositions,  or 
upon  notice  to  the  adverse  party  by  the  clerk  in  vacation.  In 
term  time,  either  party  may  have  them  published  upon  motion  of 
course.  But  unless  a  deposition  is  published  before  the  day  on 
which  the  case  is  set  for  trial,  it  cannot  be  read,  except  at  the  cost 
of  the  party  reading  it. 

§  56.  Objections  appea/rvng  before  publication  must  be  taken 
advamiAige  of  before  publication.  If  there  be  any  objections  to 
the  deposition,  based  upon  any  want  of  conformity  with  the  rules 
of  law,  or  in  the  indorsement  of  the  envelope,  this  must  be  taken 
advantage  of,  by  motion  to  suppress,  before  publication;  but  unless 
there  is  a  substantial  defect,  the  court  will  generally  overrule  such 
a  motion. 

§  57.  Motion  to  Sfuppress  deposition  after  publication.  After 
the  deposition  is  published,  the  adverse  party  may  move  to  sup- 
press, for  irrelevancy  or  incompetency,  on  account  of  the  ques- 
tions being  leading,  or  any  other  substantial  objectiou  to  the 
evidence,  or  to  the  competency  of  the  witness,  or  for  informality 
of  the  deposition,  or  insufficiency  of  the  certification;  but  the  mo- 
tion must  be  made  before  the  trial  begins;  and  the  party  taking 
the  depositions  may  move  to  suppress  the  cross  examination,  for 
good  cause;  where  objection  appears  upon  the  face  of  the  depoai- 

>2  RS.  a876)  142-«,  §  258-268. 
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lion,  amotion  to  suppress  must  be  made  before  entering  npon  the 
trial,  otherwise  where  the  objection  arises  on  the  trial.^ 

§  58.  Where  deposition  auppreased  m  certain  oaseSy  it  may  he 
retaken.  If  the  deposition  be  suppressed  for  insufficiency  of  the 
certificate,  or  other  objection,  going  to  the  whole  deposition,  the 
party  is  entitled,  of  course,  to  time  to  retake  it,  if  ho  desire.  If 
not,  he  may,  if  he  think  the  ruling  wrong,  reserve  the  point  by 
bill  of  exceptions,  and  proceed  without,  and  assign  the  ruling  as 
error.  And  so  if  the  court  overrule  the  motion,  the  party  moving 
may  reserve  the  point,  and  in  the  same  way,  make  it  available  on 
error  if  the  objection  be  well  taken,  and  in  case  of  defective 
certificate  merely,  the  party  may  upon  motion  have  leave  to 
withdraw  the  depositions  and  have  the  certificate  corrected  and 
refile  them,  or  he  may  have  the  certificate  amended  on  the  file. 
It  is  not  necessary  to  make  objection  to  depositions  at  the  time 
they  are  taken,  as  nothing  is  waived  by  a  failure  to  do  so. 
*  §  59.  Motion  Bometi/mee  Truxde  and  reserved  till  trial.  Al- 
though it  is  necessary  to  move  to  suppress  before  the  trial  beginS| 
yet  it  often  happens  that  the  right  to  read  the  deposition  in  a  case 
depends  on  the  other  evidence.  In  such  a  case,  the  court  with- 
holds the  ruling  upon  the  motion  to  suppress  till  the  evidence  de- 
velops whether  the  deposition  ought  to  be  suppressed,  or  should 
be  read.* 

i  §  60.  When  cause  dismissed  amd  rebrought^  deposition  may 
he  used.  When  depositions  have  been  taken  in  a  case,  and  the 
suit  dismissed,  in  another  action  for  the  same  cause,  it  appearing 
that  the  depositions  were  duly  filed  in  the  court  where  the  first 
action  was  brought,  and  have  remained  there  from  the  dismissal 
of  the  action  till  the  time  when  it  is  proposed  to  use  them,  they 
may  be  used  in  the  second  action." 

'  §  61.  Depositions  of  persons  i/njirm  or  v/nahle  to  attend. 
Upon  proof  that  the  witness  will  not  be  able  to  appear  at  the 
trial  by  reason  of  age,  infirmity  or  other  incompetency,  the  depo- 
sition, or  a  copy  certified  by  the  clerk  of  the  court  where  the  same 
is  filed,  wiU  be  admitted  in  evidence  between  the  parties  named, 
or  between  any  parties  claiming  under  them;  and  will  have  the 

>  Glenn  «.  Clore,  43  Ind.  00.        *  R  &  O.  R  R  Ck). «.  MeWhinney,  86  Id.  436- 
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same  effect  as  though  it  was  oral  teBtimony,  saving  the  right  of 
exception  to  the  age  of  the  witness,  or  to  the  testimony  contained 
in  the  deposition. 

I    §  62.    DeposUiona  de  bene  esse.    When  any  person  expects  to 
be  made  a  party  to  an  action  afterwards  to  be  commenced,  and  the 
testimony  of  a  witness,  whether  living  in  or  out  of  th'e  state,  is 
material  or  necessary  to  the  prosecution  or  defense  of  the  action, 
he  may  make  affidavit  to  that  effect  before  the  judge  or  clerk  of 
the  circuit  or  superior  court,  as  the  case  may  be,  and  such  officer 
or  clerk  must  order  reasonable  notice  to  be  given  to  the  party  ex- 
pected to  be  adverse  to  the  applicant,  or  his  attorney,  that  on  a  day 
and  place  to  be  specified  in  the  notice,  the  witness  will  be  exam- 
ined, conditionally,  before  the  officer  named  in  the  notice  or  order. 
After  notice  has  been  given  by  personal  service,  or  by  publica- 
tion, when  the  party  lives  in  another  state,  upon  proof  to  that 
effect  being  given  to  some  officer  authorized  to  take  testimony,  he 
must  take  the  testimony  and  seal  up  and  return  the  depositions. 
§  63.    Every  order,  deposition,  or  affidavit  so  taken,  must  be 
filed  with  the  clerk  of  the  court  where  the  subject  matter  may  be 
situated,  within  thirty  days  after  it  is  taken.    The  clerk  must  file 
the  deposition,  and  it  must  remain  sealed  until  it  is  published  by 
the  court,  after  the  action  is  commenced.^ 

«2  R  8.  (1876)  145,  g  268;  and  acts  1856,J  1-3. 
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CHAPTER  VIII. 

OF  THE  TRIAL  OF  A  CIVIL  ACTION  AND  ITS  IN- 

CIDENTS. 

§  1.  Purpoees  of  the  chapter. 

2.  A  caoae  called  must  be  tried  or  continued. 

3.  Of  the  call  of  the  docket  and  the  order  of  triid. 

4.  Postponement  of  trial  by  consent  or  for  cause. 

5.  Postponement  upon  affidavit. 

6.  If  adverse  pari^  admits  affidavit  as  evidence,  continuance  refused. 

7.  Cieneral  power  of  courts  to  grant  continuances. 

8.  Enor  to  refuse  a  continuance  upon  a  sufficient  affidavit. 

9.  Issues  of  fad  may  be  tried  by  court  by  consent 

10.  The  qualifications  of  jurors. 

11.  Jmors,  how  selected. 

12.  Jury,  how  summoned  and  how  to  serve. 

13.  Calling  a  jury  and  examining  the  jurors  as  to  competency. 

14.  Impaneling  jury. 

15.  Vacancies  on  juries  on  account  of  incompetency  or  challenge,  how  filled. 

16.  Struck  jury,  how  obtained. 

17.  Struck  jury,  when  to  be  summoned  and  how  called. 

18.  Hiree  challenges  to  each  party  in  ordinaxy  cases. 

19.  The  swearing  of  the  jury. 

20.  The  opening  and  close,  general  rule. 

21.  English  rule  as  to  the  opening  and  dose. 

22.  General  rule  in  America. 

23.  Former  rule  in  Indiana. 

24.  Application  of  the  present  rule  to  cases. 

25.  Rule  in  actions  for  slander  and  Ubel  examined. 

26.  Opening  statement  of  counseL  4 

27.  Rules  which  should  govern  in  the  opening  statement. 
2S.  Maxahaling  and  introduction  of  evidence. 

29.  Witnesses  may  be  sworn  and  separated. 

SO.  Hie  oath  to  witnesses. 

31.  Importance  of  the  general  rules  of  evidence. 

I  32.  General  rule  laid  down  by  Greenleaf . 

'  33.  Hie  evidence  is  directed  to  the  substance  of  the  issue. 

34.  If  evidence  but  tend  to  prove  the  issue,  it  is  admissible. 

85.  Yarianoe  under  the  code. 

36.  The  principle  involved  in  the  law  upon  the  sulgect  of  variance,  not 
changed. 

87.  Collateral  matten  excluded. 
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§  38.  Rale  as  to  the  substance  of  the  issae  follows  the  role  on  pleading. 

99.  The  burden  of  \he  proof. 

40.  Exceptions  to  the  rule  as  to  tLe  burden  of  piO)f. 

41.  Exceptions  continued. 

42.  Cases  where  exceptions  do  not  apply. 

43.  The  best  evidence  must  be  produced. 

44.  Pnmaty  evidence,  generally. 

45.  niustzations  of  the  rule,  and  its  restrictions. 

46.  Exceptions  to  the  general  rule. 

47.  Exceptions  to  the  rule  requiring  the  best  evidenod. 

48.  Laying  the  foundation  for  seoondaiy  evidence. 

49.  Instrument  in  the  han  ds  of  a  third  party. 

50.  When  the  instrument  is  in  the  hands  of  the  advezse  party,  how  to  pro- 

ceed. 

51.  When  instrument  is  produced  upon  notice,  may  be  read. 

52.  Where  party  upon  whom  notice  is  served  has  not  the  paper,  he  shoo^i 

purge  himself. 

53.  Failure  to  account  for  or  produce  the  writing. 

54.  Method  of  producing  evidence  in  court. 

55.  Where  written  testimony  is  given. 

56.  Order  of  proof. 

57.  Usual  order  of  introducing  written  evidenoe. 

58.  Mode  of  reading  written  evidence  to  the  juiy. 

59.  Examination  of  witnesses  on  the  trial. 

60.  Leading  questions  inadmissible  in  direct  examination. 

61.  Leading  questions,  what 

62.  Inconvenience  of  the  literal  application  of  the  rule. 

63.  Cross-examination,  leading  questions  admissible. 
64b  Demurring  to  the  evidence. 

65.  Evidenoe  demurred  to  in  due  form  becomes  part  of  the  reooid 

66.  The  introduction  of  proof  by  the  defendant. 

67.  Defendant  confined  to  rebutting  testimony,  excepting  cases  where  ha  haa 

affirmative  answer. 

68.  When  the  evidences  closed. 

69.  Impeachment  of  witnesses. 

70.  Foundation  must  be  laid  to  admit  proof  of  contradictoiy  statements. 

71.  Mode  of  impeaching  the  witness  on  the  ground  of  bad  character. 

72.  The  argument 

73.  Counsel  who  has  the  burden  must  state  all  his  points  of  law  and  hudb,  and 

cite  his  authorities  in  the  opening  argument 

74.  Counsel  for  defendant  may  waive  argument. 

75.  Argument  for  defendant 

76.  The  closing  argument 

77.  Instructions  to  the  juiy. 

78.  The  importance  of  the  duiy  of  the  court  in  giving  proper  instraotions. 

79.  The  court  must  not  interfere  with  the  province  of  the  jury,  but  shoold 

direct  their  action  so  far  as  a  dear  statement  of  the  law  is  conoeniedy 
and  should  instruct  them  in  their  duty. 
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§90.  Jmy  Bhoold  be  instnicted  in  plain  and  simple  langaa^,  and  the  instrne- 
tioiu  should  be  pointedly  given. 

81.  Farther  suggestions  as  to  the  duty  of  the  court  in  giving  instructions. 

82.  Either  parly  may  ask  the  court  to  instruct  in  writing. 

83.  Either  party  may  prepare  written  instructions  and  request  the  court  to 

give  them. 

84.  The  giving  or  refusing  instructions,  how  excepted  to. 

85.  Error  in  giving  or  refusing  instructions,  how  reserved  by  bill  of  exceptions. 

86.  Jury  Retires  to  consider  of  their  verdict  under  instructions. 

87.  When  the  court  may  permit  the  jury  to  leave  their  room. 

88.  Where  the  jury  are  not  agreed  about  any  question,  may  require  the  bailiff 

to  conduct  them  into  court 

89.  Jury  may  be  polled. 

90.  Jury  may  be  discharged  in  case  of  sickness  of  juror,  the  like,  or  where 

they  cannot  agree. 

91.  Where  the  jury  disagree,  cause  stands  for  trial  as  if  never  tried. 

92.  Verdict  of  jury  may  be  general  or  special. 

98.  The  general  verdict  and  special  verdict  de6ned. 

94.  Special  findings  may  be  demanded  by  either  party. 

95.  Imperfect  verdict,  how  corrected. 

96.  Bequests  for  special  findings,  how  prepared  and  submitted. 

97.  Judgment  on  special  findings,  when  rendered. 

98.  The  object  of  these  provisions. 

99.  Trial  by  the  court,  general  rule. 

100.  Special  findings  of  fact  and  conclusions  of  law  by  the  cooxt 

101.  Object  of  special  findings. 

102.  Where  special  findings  are  uncertain. 
108.  Exceptions,  definition  of. 

104.  Intention  of  the  framers  of  the  code. 

106.  Hie  rule  settled  by  the  supreme  court*. 

106.  When  the  ground  of  exception  appears  in  the  entry. 

107.  Exceptions,  when  and  how  taken. 

108.  Bill  of  exceptions,  definition  at 

109.  Written  instnunents,  how  introduced  into  the  bill  of  exceptions. 

110.  Bill  of  exceptions  at  the  common  law,  and  under  the  code. 

111.  Beformation  upon  this  subject  suggested, 

112.  Benefits  of  the  change  suggested. 

113.  Provision  of  the  code  for  appeals  upon  questions  reserved. 

114.  Bill  of  exceptions,  by  whom  to  be  signed. 

115.  Bills  of  exceptions,  how  prepared  and  tendered. 

116.  When  judge  refuses  to  sign  a  biU  of  exceptions. 

117.  BiQ  of  exceptions  when  filed  becomes  part  of  the  zecoid. 

118.  General  observations  upon  jury  trials. 

119.  The  sound  l^gal  discretion  of  the  court. 

120.  What  is  error. 

121.  Trial  by  referee  or  master  commissioner. 

122.  Where  parties  fail  to  agree  upon  referees,  court  may  appoint. 

123.  Beferenoe  to  a  master  in  chancery. 
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%  124.  Reference  to  a  master  commiisioner. 

125.  The  report  of  the  oommissionerB,  effect  of. 

126.  Objection  to  report,  judgment  thereon. 

127.  Convenience  of  mode  of  reference. 

128.  Lefirislation  saggeeted. 

129.  Diflcufision  continued. 

§  1.  Purpose  of  the  chapter.  The  present  chapter  will  be  de- 
voted to  the  tracing  of  a  case  through  the  process  of  a  Jtiry  trial, 
or  trial  by  the  court  where  a  jury  is  waived,  a  trial  by  referees  or 
by  a  reference  to  a  master  commissioner. 

§  2.  Cause  called  must  he  tried  or  continued.  When  the  is- 
sues are  complete,  and  neither  party  shall  have  a  right  to  remove 
the  case  by  change  of  venue,  for  trial  elsewhere,  nor  to  transfer 
the  same  to  the  federal  court,  or  having  such  right  to  remove  or 
transfer,  shall  not  elect  to  exercise  it,  upon  the  call  of  the  case  for 
trial,  on  the  day  upon  which  it  is  set,  the  same  must  be  tried,  un- 
less it  is  postponed  or  continued. 

§3.  Of  the  call  of  the  docket  and  tJie  order  of  trial.  It  should 
be  observed  that  the  cases  are  called  by  the  court  for  trial,  in  the 
order  in  which  they  are  set  upon  trial  docket;  each  day's  cases  be- 
ing called  for  trial  on  the  day  on  which  they  are  set.  If  for  any 
reason,  a  case  is  not  reached,  or  is  not  called  for  trial  on  the  day 
on  which  it  is  set,  the  call  is  continued  in  regular  order  till  it  is 
reached;  or  perhaps  a  more  convenient  rule,  and  the  one  adopted 
in  some  of  the  circuits,  is  this:  where  a  case  is  not  reached  on  the 
call,  on  the  day  on  which  it  is  set  for  trial,  as  soon  as  the  fact  that 
it  cannot  be  tried  is  ascertained,  the  parties  and  the  court  set  it 
down  for  another  day  and  announce  the  fact  to  the  witnesses.  But 
cases  thus  set  forward  to  another  day  are  always  postponed  in.  favor 
of  those  set  by  the  clerk  upon  such  day,  where  any  cases  are  thus 
set. 

§  4.  Postponement  of  trial  hy  consent  or  for  cause.  If  either 
party  be  not  ready  for  trial,  upon  the  first  calling  of  the  cause,  it 
may  be  postponed  with  the  consent  of  the  parties  and  the  court, 
to  another  day  in  the  term,  to  be  designated  by  the  court;  but  if 
either  party  insist  upon  the  trial,  the  case  cannot  be  postponed 
without  an  affidavit  showing  cause;  but  upon  the  showing,  by  either 
party,  of  any  valid  cause  for  such  a  postponement,  the  court  may, 
in  its  discretion,  grant  it;  bat  if  the  adverse  party  insist  upon  a 
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tiial  or  a  continuance,  the  party  seeking  the  postponement  must  go 
to  trial  or  file  an  affidavit  for  a  continuance  to  the  next  term. 

§  5.  Postponement  upon  affidavit.  A  motion  to  postpone  the 
trial  on  account  of  the  absence  of  evidence  can  be  made  only  upon 
affidavit,  showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  obtain  it,  and 
where  the  evidence  may  be,  and  if  it  is  for  an  absent  viritness,  the 
affidavit  must  show  where  the  witness  resides,  and  the  probability 
of  procuring  his  testimony  within  a  reasonable  time;  and  what 
facts  he  believes  the  witness  will  prove,  and  that  he  believes  them 
to  be  true,  and  that  he  is  unable  to  prove  such  facts  by  any  other 
witness  whose  testimony  can  be  as  readily  procured;  and  that  his 
absence  has  not  been  procured  by  the  act  or  connivance  of  the  party, 
nor  by  others  at  his  request,  nor  with  his  knowledge  and  con- 
sent^ 

§  6.  If  adverse  pa/rty  admit  affidavit  as  evidence^  eontinnanoe 
refused.  If  thereupon,  the  adverse  party  will  consent,  that  on  the 
trial,  the  facts  shall  be  taken  as  true,  if  the  absent  evidence  is 
written  or  documentary,  and,  in  case  of  a  witness,  that  he  will  tes- 
tify to  said  facts  aa  true,  the  trial  cannot  be  postponed  for  that 
cause;  and  in  that  case  the  party  against  whom  such  evidence  is 
used  has  the  right  to  impeach  such  absent  witness,  as  in  case  where 
the  witness  is  present  or  his  deposition  is  used.' 

§  7.  General  power  of  cowrt  to  grant  con  tinuunces.  The  court, 
for  good  cause  other  than  is  enumerated  in  the  last  section,  may 
continue  a  case  at  any  stage;*  and  in  practice  the  courts,  for  the 
furtherance  of  justice,  grant  continuances  upon  any  valid  cause, 
even  though  not  enumerated  in  the  code.  The  terms  being  quite 
frequent,  continuances  are  more  readily  granted  than  formerly,  and 
fhough  a  case  may  be  imagined,  where  the  granting  of  a  continu- 
ance would  be  error,  and  might  be  assigned  as  such  in  the  supreme 
court,  the  point  being  reserved  at  the  proper  time  and  in  the  proper 
manner,  yet  it  would  have  to  be  a  case  where  actual  injury  had  oc- 
curred to  the  adverse  party.  All  continuances  granted  upon  appli- 
cation of  one  of  the  parties  are  taken  at  his  cost. 

§  8.  Error  to  refuse  a  contin/uanee  upon  a  sufficient  affi- 
davitj  how  reserved.    If  the  court  refuses  an  application  for  a 

>3R  a  a876;  164,  g8d3.  'Id.  * 2  id.  165,  §  828. 
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contmuance  upon  a  sniScient  affidavit,  it  will  be  error,,  and  the 
party  applying  may,  by  reserving  the  point  by  bill  of  exceptions, 
avail  himself  of  it  on  appeal,  in  case  he  is  defeated  in  the  trial 
in  the  lower  court,  having  assigned  snch  refusal  as  a  cause  for 
a  new  trial.  The  parties  having  determined,  or  being  required 
to  proceed  to  trial,  the  next  step  is  to  determine  how  the  case 
shall  be  tried,  whether  by  the  court  or  by  jury. 

§  9.  I89ite8  of  fact  may  he  tried  hy  courts  hy  consent.  By 
the  rules  of  the  common  law,  all  questions  of  fact  were  tried  by 
jury;  but  under  the  modem  practice,  even  before  the  code,  the 
parties  might  waive  a  jury  and  submit  the  trial  of  the  issues  of 
fact  to  the  court,  without  a  jury,  and  this  rule  still  prevails;  but 
in  all  civil  actions,  whether  the  case  be  one  which  would  have 
been  an  action  at  law  or  a  suit  in  equity,  either  party  may  have  a 
trial  by  jury. 

§  10.  Hie  quaUJU^ation  of  jv/rora.  Before  proceeding  to  con- 
sider the  several  steps  in  a  jury  trial,  it  may  be  proper  to  mention 
the  qualifications  of  jurors,  and  to  point  out  the  manner  in  which, 
they  are  selected.  iNo  person  is  competent  to  act  as  a  juror  un- 
less he  be  a  freeholder  or  householder  of  the  ccjunty  in  which  the 
trial  is  had,  and  be  at  least  twenty-one  years  of  age.  These  are 
the  general  qualifications.  In  addition  to  this,  the  jurors  in  each 
particular  case  must  not  be  of  kin  to  either  party  within  the  sixth 
degree  of  affinity  or  consanguinity,  under  the  civil  law  (second 
cousin),^  and  they  must  not  have  formed  or  expressed  an  opinion, 
and  must  not  have  a  pecuniaiy  interest  in  the  result  of  the  suit ' 
concerning  the  merits  of  the  controversy  involved  in  the  case. 

§  11.  JwoTB^  how  selected.  Jurors  are  selected  thus:  The 
treasurer,  auditor  and  recorder  select,  indifferently,  usually  from 
the  tax  duplicate,  one  hundred  names,  which  are  written  on  sep- 
arate slips,  and  from  these  slips,  the  clerk  draws  the  requisite 
number  of  jurors  for  the  ensuing  term.*  This  number  is  but 
twelve,  but  ought  to  be  eighteen  or  twenty-four,  so  as  to  furnish 
a  supply  for  vacancies  by  challenge  and  to  have  a  regular  panel 
all  the  time. 

>  2  R.  S.  (1876)  816,  §  1,  subd.  11.  poration  is  a  party,  on  the  ground  of 

*A  tax-payer  and  citizen  of  a  ma-  interest   Hean «.  City  of  Greensburgh, 

nicipal  corp*  ra  ion   is  incompetent  51  Ind.  119. 

as  a  Juror»  in  a  suit  wherein  the  cor-  *2  R  S.  (1876)  29,  §  U 
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§  12.  Jury^  how  nwmmoned  and  how  to  serve.  A  venire  is 
issoed  by  the  clerk  for  these  jurors  which  is  served  by  the  sheriff, 
and  they  are  kept  in  attendance  during  the  term,  unless  excused 
for  cause  by  the  court,  when  their  places  are  filled  by  the  sheriff 
for  the  term.* 

§  13.  GaUmga  jwry  and  exammmg  the  jurors  as  to  compe- 
tency.  The  parties  being  ready  for  trial,  and  a  jury  not  being 
waived,  the  sheriff  calls  the  jury  into  the  box,  formerly  so 
called,  but  usually  a  group  of  a  dozen  comfortable  seats,  and  they 
are  usually  sworn  to  state  as  to  their  competency  to  try  the  cause, 
the  title  of  the  same  and  the  character  of  the  controversy  being 
stated  by  the  court 

§  14.  Im/pa/nelmg  the  jv/ry.  The  parties  then  proceed  to  im- 
panel the  jury;  the  plaintiff's  attorney  first  making  his  challenges 
to  the  jury,  and  then  after  he  is  satisfied,  he  passes  the  jury  to 
the  defendant's  attorney,  who  makes  his  challenges,  if  he  have 
any,  and  then  passes  it  back  until  the  challenges  on  both  sides  are 
exhausted  or  waived. 

§  16.  Vacancies  on  jv/ries  on  accownt  of  moompetency  or 
i^aUengCj  how  jiXUd,  If,  upon  examination  by  the  court,  upon 
his  voire  dvre^  any  juror  is  incompetent,  he  is  requested  to  retire 
and  his  place  is  filled  from  persons  summoned  by  the  sheriff  for 
the  occasion,  and  so  where  peremptory  challenges  are  made. 

§  16.  Struck  jv/ry ^  how  obtained.  Either  party  may  have  a 
struck  jury,  by  compliance  with  the  following  requisitions:  1. 
The  party  applying  must  file  with  the  derk  a  written  demand  for 
a  struck  jury.  2.  The  clerk  gives  four  days'  notice  of  the  time 
of  striking  the  jury.  Tlie  notice  is  written  and  signed  by  the 
derk,  and  served  on  the  attorneys,  who  usually  acknowledge  ser- 
vice. 3.  The  clerk  attends  at  his  office  at  the  time  fixed,  and  in 
the  presence  of  the  parties,  or  whoever  appears,  he  selects  from  the 
competent  jurors  of  the  county,  forty  persons,  whom  he  shall 
think  most  indifferent  between  the  parties  and  best  qualified  to 
try  the  cause.  The  party  demanding  first  strikes  one  off  the  list, 
and  the  adverse  party  one,  and  so  on,  in  turn,  until  twenty-four 
are  stricken  off.  When  either  party  does  not  attend,  the  clerk 
must  strike  for  him,    4.  The  clerk  issues  a  vemre  for  the  sixteen 

'2R8.  a876)80,83. 
Vol.  L— 18 


19*  PRACTICE.  [Pabt  II,  Cn.  VIII. 

persons  whose  names  remain  on  the  list  which  is  served  by  the 
sheriff. 

§  17.    Struck  jv/ry^  when  to  he  mmimionedy  a/nd  Jww  called. 
The  jury  must  be  struck  five  days  before  the  case  is  set,  and  should 
be  summoned  two  days  before  the  day,  but  if  they  appear,  it  is 
sufficient.      Upon  the  trial,  the  jury  are  called  in  the  order  in 
which  their  names  appear  on  the  panel,  and  the  first  twelve  who 
answer  and  are  not  challenged  for  cause,  constitute  the  jury.    If 
there  is  not  half  tlie  number  of  struck  jurors  present  at  the  call 
of  the  cause,  the  regular  panel  must  be  called.*    But  the  construc- 
tion given  to  this  provision  is,  that  if  the  attendance  of  half  the 
number  at  the  trial  cannot  be  procured,  then  only  should  the  reg- 
ular- panel  be  called.    If  there  is  a  vacancy  on  account  of  chal- 
lenges for  cause,  it  is  filled  from  the  regular  panel ;  and  as  to  such 
additional  juror  or  jurors,  the  full  right  of  each  party  to  peremp- 
tory challenges  exists.     It  is  usual  in  practice,  for  the  clerk  to 
give  each  attorney  a  list  of  the  jurors  in  advance  of  the  striking, 
so  that  he  may  have  time  to  examine  the  same  and  consult  his 
client  and  be  ready  ;  and  he  usually  has  the  names  to  be  stricken, 
marked  and  numbered.    The  costs  of  the  jury  are  taxed  to  the 
party  calling  for  it,  unless  the  court  otherwise  direct,  which  is 
rarely  done;  where,  however,  the^^  diem  of  the  regular  panel  is 
saved  by  their  being  superseded,  not  being  under  pay,  the  j?er 
diem  of  the  struck  jury  is  charged  to  the  county  as  in  other  cases. 

§  18.  Three  challenges  to  each  party  in  ordinary  oases.  In 
cases  where  a  jury  is  called  in  the  ordinary  way,  each  party  has 
three  peremptory  challenges,  and  no  more.*  But  in  addition  to 
the  challenges  for  causes  arising  from  the  want  of  some  one  of 
the  qualifications  above  enumerated,  under  a  recent  statute  it 
is  good  ground  for  a  peremptory  challenge,  to  show  that  a  juror 
has  served  on  a  jury  within  a  year ;»  and  the  attorneys  of  the  par- 
ties may,  before  challenging,  put  the  general  question  to  any  in- 
dividual on  the  jury. 

§  19.  Tlie  swea/ring  of  the  jury.  The  attorneys  of  the  parties 
respectively,  having  exhausted  or  waived  their  challenges,  or  in 

1 2  R.  S.  (1876),  160,  §  1,  acts  1861.        struck  Juries,  except  in  cases  men- 
*  This,  of  course,  does  not  apply  to    tioned  in  §  17. 

*  R  S.  (1876)  81  (acto  1878),  §  2. 
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case  of  a  strnck  jury,  there  being  none,  the  jury  is  sworn  by  the 
clerk  well  and  truly  to  try  the  cause,  and  a  true  verdict  to  render 
according  to  law  and  the  evidence. 

§  20.  The  opening  and  close;  general  rule.  At  this  stage,  the 
attorney  being  ready  to  commence  the  opening  statement,  the 
court,  if  the  question  is  not  raised  at  the  commencement  of  the 
impaneling  of  the  jury,  as  it  may  be,  will  decide  who  is  entitled 
to  begin.  The  provisions  of  the  code  upon  this  subject  are  not 
unlike  the  statements  of  the  principle  in  the  text  books. 

§  21.  JEnglish  rule  as  to  the  opening  and  close.  The  rule  in 
England  was  fluctuating  up  tiU  as  late  as  1845  ;  when  it  was  set- 
tled to  be,  that  the  plaintiff  should  begin  whenever  he  had  any- 
thing to  prove,  either  as  to  the  facts  necessary  to  obtain  a  verdict, 
or  as  to  the  amount  of  damages  to  which  he  conceived  the  proof 
of  such  facts  might  entitle  him.^ 

§  22.  General  rule  i/n  America.  The  rule  was  quite  fluctu- 
ating in  America,  before  the  code ;  and  it  was  said  to  be  entirely 
in  the  discretion  of  the  court.*  As  late  as  1864,  even  under  the 
code,  it  seemed  that  the  rule  was  still  uncertain.  The  code 
provides,  that  he  who  has  the  burden  of  the  issues  has  the  right  to 
b^n.*  The  supreme  court,  at  the  latter  date,  in  a  very  elaborate 
discussion  of  the  question,  decided,  that  ^^  the  hv/rden  of  the  issues 
as  uded  in  the  code  was  intended  to  settle  the  controversy  against 
the  English  rule;  being  different  in  signification  from  *  burden  of 
the  proof  J  ^  generally  used,  and  hence  it  was  held  that  he  who 
would  be  cast  in  the  action,  if  no  proof  was  offered,  must  begin.* 

§23.  Former  rule  in  Indiana.  Under  this  ruling,  if  the 
plaintiff  had  the  right  to  recover  mere  nominal  damages,  the  de- 
fendant had  the  right  to  begin;  and  this  rule  continued  in  force 
till  1870,  when  a  change  in  the  supreme  court  occurring,  the  Eng- 
lish rule  was  adopted,  and  it  was  held,  that  whenever  the  plaintiff 
has  any  proof  to  make,  either  as  to  the  facts  necessary  to  make 
out  his  case,  or  the  amount  of  damages  he  ought  to  recover,  he 
has  the  right  to  open  and  close.^  And  thus  remains  the  rule  to 
the  present  time.* 

*Mercer«.  Hall,5  A.&B.447.  *  Fetters  «.  The  Muncie  National 

'  1  Greenleaf  on  Et.  §  76.  Bank,  84  lud.  255. 
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§  24.  Ajjplication  of  the  present  rule  to  cases.  Under  the 
rules  thus  established,  in  all  actions  upon  contract,  where  the  dam- 
ages are  unliquidated,  the  plaintiff  has  a  right  to  begin;  as  well 
as  in  all  cases  founded  in  tort,  where  the  damages  are  the  subject 
of  proof  and  do  not  result  as  inferences  of  law  from  the  admission 
of  the  truth  of  the  facts  alleged  in  the  complaint.  But  in  this 
latter  class  of  cases  the  defendant  may,  by  relying  upon  affirma- 
tive matter  and  distinctly  admitting  the  truth  of  the  complaint, 
take  the  affirmative. 

§  25.  Rule  m  actions  for  slander  amd  lihel^  exarrmied.  Ac- 
tions for  slander  and  libel  have  been  discussed  in  practice  as  en- 
titling the  defendant  who  justifies  to  open  and  close.  But  while 
a  justification  admits  the  speaking  or  publishing  as  the  case  may 
be,  and  the  damages  are  not  measured  by  proof  of  value,  still,  as  the 
plaintiff  has  the  right  to  give  evidence  in  aggravation  of  damages 
in  the  first  instance,  it  seems  he  will  for  this  purpose  have  a  right 
to  begin  to  introduce  his  evidence.  His  evidence  is  the  first  in  order 
and  he  is  therefore  entitled  to  open  and  close,  within  the  reasoning 
upon  which  the  rule  was  last  changed.^  But  it  cannot  be  denied 
that  when  it  is  considered  that  the  main  object  of  proof  in  aggra- 
vation is  to  show  malice,  and  that  the  answer  in  justification  admits 
the  malice,  the  question  becomes  a  nice  one.  But  the  supreme 
court  have  recently  held,  that  in  libel  and  slander  an  answer  ad- 
mitting the  speaking  or  publishing  of  the  words  and  alleging  their 
truth  as  a  defense  entitles  the  defendant  to  open  and  close.^ 

§  26.  Opening  statements  of  counsel.  The  question  as  to  who 
has  the  right  to  begin  being  settled,  the  attorney  for  the  party 
who  has  the  affirmative  makes  a  brief  statement  to  the  jury  of 
his  case,  and  the  evidence  by  which  he  expects  to  sustain  the 
issues  on  his  part.  The  adverse  party  then  states  his  defense, 
with  the  evidence  by  which  he  expects  to  sustain  the  same.® 

§  27.  Rules  which  should  govern  in  the  opening  statement. 
In  practice  these  preliminary  statements  are  more  or  less  elabor- 
ate, and  often  unnecessarily  so.    While  it  is  always  advantageous 

291 ;  G.  R.  &  I.  R.  R.  Co.  «.  Horn,  41  &  Payne,  64. 

id.  486.  *  Heilmann  o.  Shanklin,  69  Ind*  — 

^Fetters  «.  The  Mnncie  National  (unreported). 
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in  the  opening,  to  make  a  clear  and  forcible  statement  of  tlie 
claim  or  defense,  and  the  leading  facts  which  it  is  expected  will 
be  proved  in  support  of  the  same,  it  is  dangerous  to  make  the 
statement  of  the  case  so  florid  that  the  contrast  between  the  state- 
ment and  the  case  made  in  the  evidence  will  strike  the  jury  forci- 
bly; and  it  is  simply  unpardonable  in  making  such  statements,  to 
weary  the  jury  with  tedious  details.  It  is  important  that  the 
issues  of  fact,  with  the  nature  of  the  contemplated  evidence,  and  a 
general  view  of  the  law,  as  understood  by  the  attorney,  should  be 
clearly,  concisely  and  forcibly  presented,  without  argument. 
Whatever  is  less  than  this  is  defective,  whatever  is  more  is  perni- 
cious in  practice,  and  generally  defeats  the  purposes  intended  to 
be  accomplished.  And  the  court  will  not  permit  the  detailing  of 
the  proposed  evidence,  or  the  reading  of  papers  proposed  to  be 
used  in  evidence,  unless  such  papers  be  the  foundation  of  the  ac- 
tion or  defense.  Nor  will  argument  upon  an  assumed  state  of  the 
evidence,  or  summing  up  in  defense  be  tolerated.  On  the  con- 
trary, if  the  court  refuse  to  repress  any  attempt  on  the  part  of 
counsel  thus  to  prejudice  the  case  in  advance,  it  will  be  error.^ 

§  28.  MarshaZing  cmd  mtroduction  of  evidence.  Next  in 
order  is  the  marshaling  and  introduction  of  evidence  by  the  re- 
spective parties,  he  who  has  the  burden  proceeding  first,  and  the 
adverse  party  following,  and  he  who  has  the  burden  following 
with  his  rebutting  evidence.  The  marshaling  of  the  evidence 
consists  in  arranging  or  determining  the  order  of  the  introduction 
of  the  same.  Much  depends  upon  the  skill  and  judgment  exer- 
cised in  this  part  of  the  trial,  but  it  is  scarcely  appropriate  here 
to  lay  down  rules  for  marshaling  the  testimony.  It  is  important, 
however,  in  all  cases,  to  adopt  such  an  order  of  presentation  as 
will  soonest  and  best  impress  the  jury  with  the  correctness  of  the 
theory  of  the  case  intended  to  be  made  by  the  evidence. 

§  29.  Witnesses  may  he  sworn  and  separated.  Before  the  ex- 
amination begins,  it  is  usual,  if  either  party  request  it,  to  have  all 
the  witnesses  sworn  and  sent  out  of  the  hearing  of  the  examina- 
tion, so  that  one  may  not  hear  the  testimony  of  another.    This  is 

>  Greenes  Pr.  §  448 ;  BanaPB  Pr.  vol.  589 ;  Ayrauth  9.  Chamberlain,  83  Barb. 
1,  p.  284;  Walte'8  Pr.  vol.  8,  p.  86;  229;  Scupps  «.  Keilly,  8  Cent  L.  J. 
Paterbaagh'g  111.  PI.  &  Pr.  (2d  ed.)    128  (Mich.  R.  unpublished). 
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done  to  prevent  coUufiion.  If  after  such  separation  a  witness,  be- 
fore being  examined,  violate  the  order  of  the  court  and  listen  to 
the  testimony  of  another  witness,  or  converse  with  another  wit- 
ness or  party  as  to  what  such  witness  has  testified,  the  court  may  ex- 
clude his  testimony,  and  punish  him  for  contempt.  The  right  to 
separate,  however,  does  not  apply  to  parties.  If  there  is  no  request 
for  the  separation  of  the  witnesses,  each  party  has  all  his  witnesses 
called  and  sworn  before  proceeding  to  the  examination. 

§  30.  Ths  odth  to  witnesses.  The  oath  is  administered  to  the 
witnesses  by  the  clerk  or  the.  court,  or  may  be  by  any  attorney  in 
the  presence  of  the  court,  and  should  be  done  in  the  most  solemn 
manner.  The  form  is  familiar  to  all,  and  requires  the  witness  to 
state  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  If 
any  witness  declines  to  be  swam^  he  may  affirm^  which  consists  in 
a  declaration  by  the  clerk  to  the  witness  that  he,  the  witness,  sol- 
emnly affirms  that  he  will  state  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  he  will  answer  under  the  pains  and  pen- 
alties  of  perjury. 

§  31.  Importance  of  the  general  rules  of  emdence.  The  prin- 
ciples which  govern  the  production  of  evidence  in  a  trial  more 
properly  belong  to  a  treatise  upon  evidence;  but  some  of  these  are 
so  essential  to  the  proper  conduct  of  a  trial,  that  it  may  be  well 
to  state  them  here.  They  should  not  be  lost  sight  of,  and  cannot 
well  be  too  often  repeated. 

§  32.  General  rules  laid  down  hy  Oreerdeaf  The  enumera- 
tion and  illustration  of  these  elementary  principles  are  found  ia 
the  treatises,  on  evidence.  The  enumeration  by  Professor  Green- 
leaf  is  about  as  follows:  1.  The  evidence  must  correspond  with 
the  allegations  and  be  confined  to  the  point  in  issue.  2.  It  is  suf- 
ficient if  the  substance  of  the  issues  be  proved.  3.  The  burden 
of  proving  a  proposition  lies  upon  the  party  holding  the  affirma- 
tive. 4.  The  best  evidence  of  which  the  case  is  susceptible  muBt 
always  be  produced.^ 

§  33.  The  evidence  is' directed  to  the  substance  of  the  issue. 
The  evidence,  like  the  pleadings,  is  directed  to  the  substance  of 
the  issue,  and  must  not  only  correspond  with,  but  must  be  rele- 
vant to  this,  and  the  issue  must  be  material;  and  if  evidence  be 

>  1  Greenleaf  on  Ev.  %  60. 
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offered  to  sustain  immaterial  allegations  which  are  sorplasage,  it 
will  be  excluded.^ 

§  34.  If  evidence  hut  tend  to  jfTOve  the  ieeue^  it  is  admisaible. 
Bat  it  is  not  necessary  that  evidence  should  directly  prove  the 
issue;  it  is  sufficient  that  it  tend  to  prove  it.^ 

§  35.  Variance  under  the  code.  Under  the  role  that  the  proof 
must  correspond  with  the  allegations,  is  involved  the  question  of 
ixiriance,  which  is'  a  material  disagreement  between  a  material 
averment  and  the  proof  offered  to  sustain  it,^  and  about  which  we 
have  some  curious  provisions  in  the  code.  It  is  enacted  that  a 
variance  shall  not  be  deemed  material  unless  the  opposite  party 
has  been  misled  to  his  injury;  and  when  this  is  made  to  appear  to 
the  court,  an  amendment  may  be  made  upon  such  terms  as  the 
court  may  direct;  and  where  the  variance  is  not  material,  the 
court  may  order  the  facts  to  be  found  according  to  the  evidence, 
or  allow  an  amendment  But  where  a  pleading  is  wnproved  in 
its  general  scope,  it  is  to  be  deemed  a  failure  of  proof.  These 
provisions,  with  the  general  and  almost  plenary  power  of  amend- 
ment,^ render  the  subject  of  variance  less  important  than  for- 
merly. The  result  in  practice  is,  that  by  amendment,  a  party  may 
by  leave  of  court,  at  his  own  expense,  be  relieved  of  a  blunder 
resulting  from  a  variance  between  the  allegations  and  the  proof. 
And  alUiough  the  most  careful  practitioner  will  occasionally  meet 
with  a  case  where  the  right  to  amend  for  this  cause  is  a  benefit,  still 
it  is  to  be  regretted  that  the  codifiers  should  have  treated  the  whole 
subject  so  contemptuously,  and  thereby  to  some  extent  should  have 
contributed  to  a  general  demoralization  thereon. 

§  86.  The  principle  irvooVoed  in  the  law  vpon  the  svbject  of 
variance,  not  changed.  The  truth  is,  that  notwithstanding  these 
provisions,  every  careful  lawyer  practices  as  he  always  did,  and 
the  only  real  change  is  that  a  variance  may  be  cured  by  amend- 
ment at  any  time,  upon  these  tenns.  The  thing  itself  is  what  its 
name  implies,  and  is  no  less  so  because  the  legislature  call  it  some- 
thing else;  and  it  is  a  fault  never  to  be  tolerated  in  practice,  ex- 
cept where  it  occurs  by  inadvertance. 

» Qreenleaf  on  Ev.  g  51.  PI.  ch.  5,  §  98 ;  1  Chitty's  PI.  312. 

•  Id.  8  51 «.  ^  2  K.  8.  a876)  80-1-2,  §§  04,  95,  97, 

•8  Boav.  Law  Diet  020;  Gould  on    99;  Buskirk's  Pr.  888. 
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§  37.  Collateral  TnaUers  eooclvded.  The  rules  exclude  all  mat- 
ters merely  collateral;  so  much  so,  that  even  upon  a  cross-examina- 
tion a  witness  cannot  be  examined  in  reference  to  facts  not  relevant 
to  the  issue,  even  for  the  purpose  of  impeachment.^ 

§  88.  Rule  as  to  the  svhatance  of  the  issue  follows  tlie  rvle  on 
pleading.  Nothing  further  need  be  said  in  reference  to  the  sub- 
stance of  the  issues;  the  remarks  upon  this  subject,  under  the  head 
of  pleading,  need  not  be  repeated.  The  introduction  of  the  evi- 
dence is  governed  by  precisely  the  same  rules  that  govern  in  fram- 
ing the  pleadings. 

§  39.  The  hv/rden  of  the  proof  The  obligation  of  proving 
any  fact  lies  upon  the  party  who  substantially  asserts  the  affirma- 
tive of  the  issue.  Hence  every  material  affirmative  allegation 
necessary  to  sustain  the  action  or  defense  must  be  proved 
by  the  party  making  the  allegation.^  Not  only  so,  but  it  must  be 
proved  by  a  preponderance  of  the  evidence,  in  order  to  sustain  the 
action  or  defense. 

§40.  Exceptions  to  the  rule  as  to  the  hn/rden  of  the  proof 
This  rule  as  to  the  hurden  of  proof  however,  is  subject  to  some 
exceptions.  Thus,  where  a  party  grounds  his  right  of  action  upoa 
a  negative  allegation;  as  where,  in  malicious  prosecution,  the  plain- 
tiff avers  want  of  prolalle  ca/ase^  he  must  prove  the  allegation  in 
order  to  a  recovery;^  and  so  in  like  cases.^ 

§  41.  Eooceptions  continAied.  But  where  the  subject  matter  of 
a  negative  averment  lies  peculiarly  within  the  knowledge  of  the  other 
party,  it  is  taken  as  true  unless  disproved.  An  instance  of  this 
sort  is  where  a  party  is  sued  for  a  penalty  for  doing  some  act,  which 
by  law  requires  a  license,  without  a  license;  want  of  license  being 
averred,  the  plaintiff  need  not  prove  the  absence  of  license;  but 
if  the  defendant  rely  upon  the  existence  of  a  license,  he  must 
prove  it.'' 

§  42.  Cases  where  exceptions  do  not  apply.  But  where  a  party 
makes  a  negative  allegation  involving  a  charge  of  criminal  neg- 
lect of  duty,  of  fraud,  or  wrongful  violation  of  possession  of  prop- 
perty,  or  the  like,  he  must  prove  it* 

>  2  R  S.  (1876)  80-1-2.  «  Nash  «.  Hall,  4  Ind.  444. 

*  1  Greenleaf  on  Er.  §74,  •  1  Greenleaf  on  Ev.  §  79. 

•  Id.  §  78.  •  Greenleaf  on  Ev.  §  80. 
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§  43.     The  test  evidefice  w/ust  he  jproduced.    The  fourth  rule 
quoted  above  can  only  be  stated  in  brief.    It  requires  the  produc- 
tion of  the  best  evidence  of  which  the  case,  in  its  nature,  is  suscep- 
tible.   This  rule  only  excludes  secondary  or  inferior  evidence  where 
the  evidence  offered  indicates  of  itself  a  more  original  source  of  in- 
formation.   Thus,  where  the  fact  to  be  proved  must  by  law  be  evi- 
denced by  some  instrument  in  writing,  the  insti*ument  must  be  pro- 
duced as  the  best  evidence  of  the  fact;  and  so,  where  a  written  in- 
strument is  witnessed  and  its  execution  is  to  be  proved,  the  best  evi- 
dence of  the  execution  is  the  testimony  of  the  subscribing  witness.^ 
§  44.     Primary  emdence  generally.    These  are  but  instances  of 
a  large  class  of  illustrations  which  occur  in  practice  and  which  are 
familiar   even   to  the  intelligent  student.    That  class  ot  evi- 
dence which  is  denominated  the  hest  evidence,  is  regarded  BSpri- 
7jfvary\  and  that  which  is  admissible  in  substitution  of  this  class 
where  the  latter  cannot  be  obtained,  is  denominated  aeconda/ry. 
When  it  is  shown  that  the  primary  evidence  is  inaccessible  to  the 
party  making  the  proof,  and  cannot,  after  due  diligence,  be  obtained, 
then,  and  not  till  then,  may  the  secondary  evidence  be  admitted.^ 
This  secondary  evidence  is  sufficiently  defined  by  the  definition  of 
primary  evidence.    The  best  being  primary,  the  secondary  is  that 
admitted  in  substitution  of  the  best. 

§  45.  lUvstrations  of  the  rule  and  its  restriction.  The  illus- 
tration of  the  restrictions  as  well  as  of  the  rule  is  found  most  prom- 
inently in  cases  where  oral  evidence  is  introduced  in  substitution 
of  written  evidence.  The  rule  requires  as  the  best  evidence  the 
prodaction  of  written  evidence  not  only  where,  as  has  been  stated, 
the  law  requires  the  contract  or  fact  in  controversy  to  be  evidenced 
by  writing,  but  those  contracts  which,  though  good  if  resting  in 
parol,  the  parties  have  seen  fit  to  reduce  to  writing,  as  well  as  all 
other  writings,  the  existence  of  which  is  undisputed  and  which  are 
material  to  the  issue.' 

§  46.  Exc^ione  to  the  general  rule.  There  are  two  or  three 
exceptions  to  the  general  rule  under  consideration  which  may  be 
mentioned  here.  Thus  all  records  and  entries  in  books  required  by 
law  may,  as  has  abready  appeared,  be  proved  by  examined  or  cer- 
tified copies.^ 

1 1  Greenleaf  on  Ev.  g  83.         <  Id.  §  85. 

<  Id.  §  81  «  Greenleaf  on  Ev.  §  01 ;  ante,  ch.  VU,  §  21. 
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§  47.  Exceptions  to  the  rule  requiring  the  lest  evidence.  And 
80  the  appointment  of  a  public  officer  may  be  proved  by  parol, 
though  his  appointment  may  be,  and  generally  is,  in  writing. 
And  so  where  the  evidence  consists  of  voluminous  facts,  the  re- 
sult of  the  examination  of  many  books.  And  so  of  inscriptions  on 
walls  or  tombstones,  or  the  like.^  And  where  a  party  to  a  suit, 
in  parol  admits  a  fact,  of  which  a  written  instrument  constitutes 
the  proper  evidence,  the  admission  may  be  proved,  in  substitution 
of  the  production  of  the  writing,  or  accounting  for  its  absence.* 

§  48.  Laying  the  foundation  for  secondary  evidence.  The 
foregoing  suggestions  may  suffice  upon  this  point;  but  when  tlie 
principles  which  govern  the  production  of  evidence  are  settled, 
the  next  inqury  is  as  to  the  mode  cf  dispensing  with  primary  evi- 
denccj  and  substituting  secondary.  This  inquiry  relates  also  to 
the  law  of  evidence;  but  is  sufficiently  related  to  the  subject  of 
practice,  to  be  relevant  here.  If  the  party  desire  to  introduce  sec- 
ondary evidence  of  a  written  instrument,  of  which  he  is  the  proper 
custodian,  he  must  lay  the  foundation  by  proof  of  its  loss  or  de- 
struction. If  it  is  destroyed,  that  fact  may  be  proved  by  the  per- 
son who  knows  the  fact  or  the  facts  from  which  this  fact  may 
be  inferred,  and  if  it  be  lost,  the  fact  must  be  proved  by  the  per- 
son who  last  had  it  in  possession,  that  diligent  search  has  been 
made  where  the  paper  was  last  known  to  be,  and  in  all  places 
where  it  was  likely  to  be  found  If  it  be  a  public  record,  or  docu- 
ment, the  loss  must  be  proved  by  the  legal  custodian.^ 

§  49.  Instrument  in  the  hands  of  a  third  party.  When  the 
Instrument  is  properly  in  the  custody  of  a  third  party,  it  may  be 
obtained  by  svhpcma  duces  tecum,  as  has  been  mentioned;*  or  if 
the  witness  be  not  within  the  jurisdiction  of  the  court,  his  testi- 
mony may  be  taken  by  deposition,  and  the  original  attached;  and 
if  the  holder  refuse  to  attach  it,  he  may  attach  a  copy. 

§  60.  Where  the  instrument  is  in  the  hands  of  the  adverse 
party y  how  to  proceed.  When,  however,  a  writing  is  in  the  hands 
of  the  adverse  party,  the  party  desiring  to  use  it  may  adopt  either 
of  the  methods  mentioned  in  a  former  chapter,"  that  is,  take  an 
order  of  court,  or  give  notice  to  the  adverse  party.    If  he  adopt 

>  Greenleaf  on  Ev.  §§  91-2-8-4.  *  Id.  §  558. 

•  Id.  §  96.  *  Ante,  ch.  VII,  §  87. 

•  Ante,  ch.  VII,  §§9-10. 
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the  latter  coarse  and  the  adverse  parly  refuse  to  produce  the  paper, 
the  contents  may  be  proved  on  the  trial  by  a  copy,  if  the  party 
have  it,  and  if  not,  by  any  one  who  knows  the  contents.  AVhere 
a  notice  is  necessary,  it  should  be  in  writing;  should  contain  the 
title  of  the  cause;  describe  the  writing  with  convenient  certainty, 
and  notify  the  party  to  produce  the  same  on  the  trial ;  and  should 
be  signed  by  the  attorney;  and  may  be  served  upon  the  adverse 
party  or  his  attorney  any  time  before  the  trial,  or  in  the  discre- 
tion of  the  court,  service  during  the  trial  is  in  some  cases  good. 

§  51.  When  the  inatrument  is  prodticed  upon  notice;  may  be 
readj  etc.  If  upon  notice,  the  instrument  is  produced  and  in- 
spected by  the  party  calling  for  it,  if  he  desire,  he  may  use  it  in 
evidence,  without  further  preliminary  proof;  and  it  has  been 
sometimes  ruled,  that  the  giving  of  notice  to  produce  a  paper, 
makes  it  evidence  in  the  case  nolens  volens.  But  the  rulings  are 
not  uniform;^  and  indeed  the  better  opinion  is,  that  the  proposi- 
tion is  not  tenable.  But  if  the  party  giving  the  notice  find  the 
instrument  diiferent  from  what  he  anticipated,  he  need  not  read 
it;  and  that,  notwithstanding  the  notice.  If  the  writing  contain 
testimony  in  behalf  of  him  who  produces  it,  upon  well  settled  prin- 
ciples, he  cannot  use  the  writing  in  his  own  behalf,  unless  the 
game  be  otherwise  competent 

§  52.  Where  party  upon  whom  notice  is  served  has  not  the 
pajpcTj  he  should  purge  himself.  If  the  party  to  whom  notice  is 
given  to  produce  a  writing  have  not  the  writing  in  his  possession 
or  imder  his  control,  he  must  purge  himself,  by  filing  in  court 
before  the  trial,  an  affidavit  disclaiming  the  possession  of  it,  and 
that  he  has  any  knowledge  of  its  whereabouts. 

§  53.  Failu/re  to  account  for,  or  produce  the  writing.  If  the 
party  apon  whom  notice  is  served  refuse  or  fail  to  produce  the 
writing,  then  the  party  serving  the  notice  may  trace  the  instru- 
ment into  his  possession  and  prove  the  contents,  as  in  case  of  lost 
or  destroyed  instruments;'  and  if  the  adverse  party  have  purged 
himself  of  the  possession,  he  may  controvert  the  contents,  by 
oonnter  proof,  but  not  so  if  he  do  not;  for  in  that  case,  he  is 
presumed  to  have  the  possession  or  control  of  the  writing,  and  is 
debarred  from  controverting  the  contents  as  a  penalty  for  refusing 
to  produce  it. 

>  1  Greenleaf  on  Ev.  §  668.  *  Id.  g  558. 
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§  54.  Method  of  producing  evidence  in  courts  order.  Having 
considered  the  principles  which  obtain  in  the  production  of  evi- 
dence in  court,  it  is  proposed  now  to  point  out  the  method  of  in- 
troducing evidence  upon  the  trial.  Thb  party  who  has  the 
burden  of  proof,  and  who  has  the  right  to  begin,  introduces 
his  evidence  first.  Having  adopted  the  order  of  introducing  the 
evidence,  the  attorney  having  charge  of  the  examination  proceeds 
to  carry  it  out.^ 

§  55.  Where  written  testimony  is  given.  Where  the  claim  or 
defense  is  based  upon  a  written  instrument,  or  a  record,  it  is  usual, 
if  not  necessary,  to  introduce  the  same  in  the  first  instance;  and 
generally  the  party  introducing  evidence,  first  introduces  that 
which  is  most  essential  to  sustain  the  action  or  defense.  But  if 
he  elect  to  adopt  a  different  order,  and  objection  be  made,  the 
court  will,  in  its  discretion,  permit  the  attorney  conducting  the 
examination  to  follow  his  own  order,  provided,  he  propose  at  an- 
other stage,  to  supply  the  essential  proof.*  But  when  some  fact 
must  be  proved  before  the  offered  evidence  is  admissible,  the 
court  may  require  such  fact  first  to  be  proved.' 

§  56.  Order  of  proof  .  And  so  it  is  usual  in  tracing  title  and 
introducing  other  general  proof,  to  begin  at  the  beginning  of  the 
series,  or  first  step,  and  trace  the  series  in  regular  order;  and  yet, 
if  a  party  for  any  cause  see  proper  to  begin  with  the  last  step 
and  proceed  backward,  but  at  the  same  time  propose  to  produce 
proof  of  all  the  steps  necessary  to  complete  the  series,  the  court 
will  permit  him  to  follow  any  order  he  may  elect  to  adopt,  which 
is  not  unreasonable.  And  so,  generally,  the  court  will  not  dictate 
to  the  attorney  the  order  in  which  he  shall  produce  his  evidence, 
except  as  suggested  in  the  last  section. 

§57.     Usual  order  of  imtroducing  ijoritten  evidence.     The 

usual  method  of  introducing  written  evidence,  such  as  records 

and  written  instruments,  is  as  follows :    The  instrument  or  a 

record  having  been  proved,  in  the  manner  already  pointed  out,  is 

produced  by  the  party  seeking  to  introduce  it,  and  shown  to  the 

adverse  attorney,  and  offered  in  evidence.     If  the  adverse  attoniey 

object,  upon  any  ground,  either  on  account  of  failure  properly  to 

>  2  R.  8.  (1876)  166,  §  324.  «  Nordyke  t).  Shearon,  12  Ind.  846 ; 

s  Piatt «.  Davis,  10  Ind.  60;  Haddcn  Goings  «.  Chapman,  18  id.  194. 
«.  Jolinson,  7  id.  894. 
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prove  the  execntion  of  the  instrument  or  identification  of  a  record 
or  aathentication  of  the  copy  of  '.he  instrument,  or  because  the  same 
18  deemed  irrelevant  or  incompetent^  he  may  state  his  objection  to 
the  court  and  show,  by  argument  or  authority,  that  the  evidence 
ought  not  to  be  admitted.  The  party  oifering  the  proof  then  an- 
swers the  objection,  by  argument  or  authority,  or  both,  and  the 
objector  closes  the  argument.  If  the  court  sustain  the  objection, 
the  party  offering  the  evidence  must  reserve  the  point  by  except- 
ing at  the  time,  if  he  would  avail  himself  of  error  upon  the 
ruling.  If  the  objection  be  overruled,  the  objector,  having  fully 
stated  his  grounds  of  objection,  may  except  and  reserve  the  point. 
But  unless  the  grounds  of  objection  be  pointed  out  clearly,  any 
error  in  the  ruling  is  waived.^ 

§  58.  Mode  of  reading  written  emdence  to  thejv/ry.  The  ob- 
jection being  overruled,  or  none  being  made,  the  evidence  is  read 
to  the  jury ;  but  if  it  be  voluminous,  and  there  be  no  special 
grounds  for  reading  it,  the  opposite  counsel  consenting,  the  writing 
is  put  in  evidence  without  reading,  and  is  read  or  referred  to  in 
the  argument,  and  this  is  the  usual  practice  in  most  cases. 

§  59.  Exavhination  of  witnesses  on  the  trial.  The  process  of 
examining  witnesses  is  presumed  to  be  familiar  to  the  reader.  The 
witness,  having  been  sworn  and  placed  upon  the  stand,  is  examined 

in  chief  by  the  party  producing  him,  by  being  interrogated  con- 
cerning his  knowledge  of  the  facts  about  which  the  testimony  is 
songht.  A  few  rules  of  examination  may  be  properly  noticed 
here.  1.  The  inquiry  must,  as  has  been  seen,  be  confined  to  the 
substance  of  the  issue,  or  that  which  tends  to  sustain  the  issue. 
2.  The  inquiry  must  be  concerning  matters  about  which  it  is 
oompetent  for  the  witness  to  testify.  8.  The  examiner  must  not 
propound  leading  questions.' 

§  60.  Leading  quesitions  vnadmissible  in  direct  exami/nation. 
It  is  not  proposed  to  do  more  than  state  the  first  two  propositions, 
but  a  suggestion  or  two  upon  the  third  is  ventured.  1.  The  rule 
does  not  apply  to  questions  which  are  merely  preliminary.'  2. 
Where  the  witness  shows  a  bias  against  the  party  calling  him,  or 
an  unwillingness  to  testify,  the  court  will  permit  the  party  to  put 
lenriiTig  questions  to  his  own  witness.^ 

>  Torr  •.  Torr,  20  Ind.  118;  Hobbs  v.       *  1  Grecnleaf  on  Bv.  %  434. 
Omden,  id.  810 ;  Jenison  «.  Walsh,  80       <  Id. 
id.  888.  «Id.§485. 
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§  61.  Leading  questioTis,  what  It  is  said  that  any  question 
to  which  yes  or  no  would  be  the  appropriate  answer,  is  leading 
and  should  not  be  allowed.  But  while  this  may  be  the  general 
rule,  there  are  many  exceptions;  and  under  a  mistaken  application 
of  this  rule  the  nisi  priica  courts  sometimes  embarrass  examina- 
tions by  the  letter  of  the  rule,  disregarding  its  spirit. 

§  62.    Inconvenience  of  the  literal  application  of  the  rule.    The 
inconvenience  of  the  literal  application  of  the  rule  is,  that  there 
are  many  questions  to  which  yes  or  no  is  the  proper  answer,  and 
which  can  not  be  answered  except  by  a  simple  affirmation  or  neg- 
ative.   And  in  all  such  cases,  thougli  the  question  suggests  the 
answer,  yet  the  ends  of  justice  require  that  the  testimony  shall  be 
obtained,  though  the  letter  of  this  technical  rule  be  infringed. 
And  in  practice,  in  almost  all  cases  of  impeachment  by  contra- 
diction, and  almost  every  other  case  where  it  is  sought  to  con- 
tradict the  testimony  of  a  witness,  the  impeaching  or  contradicting 
witness  is  interrogated  in  the  leading  form,  and  answers  with  a 
direct  affirmative  or  negative.    The  witness,  being  examined  in 
chief  by  the  party  producing  him,  is  then  cross-examined  by  the 
adverse  party;  the  cross-examination  is  confined  to  the  subject 
matter  of  the  examination  in  chief,  and  though  the  adverse  party 
may  make  the  witness  his,  he  cannot  do  it  upon  the  cross-examj- 
nation,  but  must  call  him  again  after  the  other  party  has  rested 
his  case.^ 

§  63.     Cross-exa/mination  —  leading  questions  admissible.     In 
the  cross-examination,  leading  questions  may  be  put,  and  any  other 
fair  and  legitimate  questions;  and  they  may  be  put  in  sach  a  way 
as  both  by  form  and  manner  to  discredit  or  confuse  the  witness. 
But  the  practice  of  browbeating  and   rudely  jeering  witnesses 
upon  the  cross-examination,  still  too  common  in  the  trial  courts, 
cannot  be  too  severely  reprehended,   and  ought  to  be   totally 
discountenanced  by  the  bar,  as  well  as  prohibited  by  the  courts. 
The  witness,  having  been  cross-examined  by  the  adverse  i)arty,  is 
usually  re-examined  by  the  party  calling  him.   The  redirect  e^eam- 
ination,  however,  is  confined  to  explanations  or  rebuttals  of  new 
facts  brought  out  in  the  cross-examination;  and  the  witness  will 
not  be  permitted  to  give  new  evidence  or  repeat  the  direct  testi- 

>  Greenleaf  on  Ev.  §  445. 
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mony  in  the  re-examination,  except  that  by  special  leave  he  may 
be  permitted  to  testify  to  something  omitted  in  chiet^  Thus  the 
witnesses  are  examined,  and  the  written  testimony  introduced, 
until  the  party  having  the  burden  completes  his  evidence  and  rests 
his  case. 

§  64.  Dem/arrmg  to  the  evidence.  After  the  party  having  the 
burden  of  proof  has  closed  his  evidence  and  rested  his  case,  if  the 
adverse  attorney  think  the  evidence  insufficient,  he  may  with- 
draw  the  consideration  of  the  same  from  the  jury  and  submit  it 
to  the  court,  by  demurring  to  the  evidence.  In  order  to  do  this, 
it  is  necessary  to  have  the  whole  of  the  evidence  reduced  to  writ- 
ing, and  to  this  the  demurrer  is  applied,  and  the  case  is  thus  sub- 
mitted to  the  court,  the  jury  being  discharged.  In  deciding  the 
demurrer  thus  submitted,  the  court  considers  the  evidence  and 
all  fair  legal  inferences  which  a  jury  might  draw  from  it,  and  de- 
termines the  demurrer  accordingly.  If  the  demurrer  be  over- 
mled,  the  jury  vdll  be  called  upon  to  assess  the  damages,  if  the 
determination  of  the  demurrer  involves  damage,  unless  the  par- 
ties agree  to  let  the  court  assess  them  without  a  jury,  or  an- 
other jury  may  be  called;  but  if  the  demurrer  be  sustained,  final 
judgment  is  rendered  in  favor  of  the  demurrant. 

§  65.  Evidence  demmred  to  in  due  form  hecomes  part  of  the 
record.  The  evidence  being  reduced  to  writing,  and  embodied  in 
the  demurrer,  is  part  of  the  record  without  a  bill  of  exceptions;* 
nor  i8  any  motion  for  a  new  trial  necessary  in  order  to  test  the 
raling  upon  the  demurrer  in  the  supreme  court.  Where  the  de- 
murrer is  sustained  and  the  damages  are  assessed,  the  proceeding 
b  conducted  as  in  case  of  judgment  upon  demurrer  or  default; 
the  defendant  may  appear,  cross-examine  witnesses,  offer  evidence 
in  mitigation,  and  try  the  question  of  damages.  The  judgment 
^  upon  demurrer  simply  decides  the  issues  in  favor  of  the  plaintiff, 
and  entitles  him  only  to  nominal  damages,  unless  damages  be 
proved  and  assessed;  any  objection  to  the  ruling  of  the  court  in 
the  assessment  of  damages  must  be  reserved  by  bill  of  exceptions 
and  made  the  ground  of  a  motion  for  a  new  trial.*  The  demurrer 
to  evidence,  although  still  available,  is  somewhat  hazardous,  and  is 
i^arded  with  disfavor;  hence  it  is  not  deemed  necessary  to  say 
more;  but  by  reference  to  Judge  Buskirk's  valuable  treatise  on 

>  1  Gics  'leaf  on  £v.  %  467.  *  Lindley  «.  Kelly,  42  Ind.  d94. 
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Practice,  the  reader  will  find  copies  of  opinions  and  references 
to  cases  and  forms,  which  make  the  subject  quite  dear.^ 

§  66.  The  irUrod/uction  of  proof  hy  the  defendant.  If  the 
defendant,  or  plaintiff  having  the  negative  of  the  issues  elect  to 
introduce  evidence,  he  will  proceed  to  do  so  after  the  plaintifi",  or 
defendant  having  the  burden,  has  rested  his  case  in  chief,  and  in 
the  production  and  examination  of  witnesses,  he  is  governed  by 
the  same  general  rules  governing  the  party  having  the  burden  of 
proof,  and  which  have  been  to  some  extent  pointed  out. 

§  67.  Defendant  confined  to  rebuttmg  testimony^  excepting 
cases  where  he  has  affirmative  of  issues.  The  party  having  the 
negative  of  the  issues  is  confined  to  negative  testimony;  that 
is,  that  which  controverts  the  affirmative  allegations  of  his  adver- 
sary's pleading;  but  if  he  also  have  an  affirmative  issue,  he  may 
sustain  this  by  proof.  The  respondent  in  the  giving  of  the 
testimony  having  concluded  and  rested  his  case,  he  who  has 
the  burden  may  give  rebutting  testimony;  and  when  this 
is  closed  the  testimony  is  closed,  provided,  the  adverse  party  did 
not  give  affirmative  evidence,  either  to  sustain  some  affirmative 
issue,  or  to  impeach  witnesses  or  the  like;  in  such  a  case,  the 
party  who  began  may  contradict  this  affirmative  testimony,  and 
the  adverse  party  has  a  right  to  rebut. 

§  68.  Wh&n  the  evidence  is  closed.  The  rule  as  to  the  order 
of  proof  is  uniform ;  where  a  party  has  a  right  to  give  affirmative 
proof,  the  adverse  party  may  controvert,  and  the  former  may  re- 
but, and  the  testimony  is  closed  when  each  party  has  had  an  op- 
portunity to  introduce  proof  in  this  order. 

§  69.  Impeachment  of  witnesses.  A  witness  may  be  im- 
peached by  proving  that  he  has  made  different  statements  at  other 
times,  or  that  his  character  for  truth  and  veracity  is  bad  in  the 
neighborhood  in  which  he  resides;  or,  imder  the  code,  that  his 
general  moral  character  is  bad. 

§  70.  Foundation  m/ust  be  laid  to  admit  proof  of  contradicty 
ory  statements.  In  the  first  case,  the  foundation  must  be  laid  by 
putting  the  question  to  him,  whether  he  did  not,  at  a  time  and 
place  fixed,  make  the  statement  containing  the  impeaching  matter. 
If  he  admit  it,  this  is  sufficient;*    if  he  deny  it,  then  tlie  ina- 

1  Baskirk*s  Pr.  196  et  seq ;  Lindley  «.    100. 
Kelly,  supra;  Strough  v.  Gear,  48lQd.       *  1  Greenleaf  on  £v.  §  463. 
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peaching  witness  is  called  and  the  question  is  pat  directly  to  him, 
whether  he  heard  the  statement  attributed  to  the  witness  sought 
to  be  impeached  ;  and  the  witness  answers  in  the  affirmative  or 
negative,  as  the  case  maj  be. 

§  71.  Mode  of  impecLcKmg  the  y^Uness^  on  the  grovmd  of  had 
character.  Where  general  character  for'  truth  and  veracity,  or 
general  moral  character,  is  to  be  proved,  this  must  be  done  by 
one  or  more  witnesses,  who  know  what  his  character  for  truth,  or 
general  moral  character  is,  in  the  neighborhood  in  which  the  wit- 
ness sought  to  be  impeached  lives;  and  the  party  whose  witness  is 
thus  sought  to  be  impeached,  may  introduce  rebutting  testimony 
of  like  witnesses,  to  the  effect  that  the  character  for  truth,  or  gen- 
eral moral  character,  as  the  case  may  be,  is  good.  And  this  closes 
the  impeaching  proof;  nor  is  this  in  violation  of  the  rules  just 
mentioned,  as  the  impeaching  testimony  is  negaime  in  character; 
the  affirmative,  being  a  presumption  of  law,  that  every  man  is 
tmthf  al  and  has  a  good  moral  character.  An  impeaching  witness 
may  himself  be  impeached  by  other  witnesses.^ 

§  72.  The  wrgumerU.  The  evidence  being  concluded,  the  at- 
torney for  the  party  having  the  burden  makes  the  opening  argu- 
ment, which  consists  in  a  statement  of  the  issues,  and  the  applica- 
tion of  the  evidence  to  them,  and  an  announcement  to  the  court 
and  opposite  counsel,  of  the  propositions  of  law  relied  upon,  with 
such  arguments  and  the  reading  of  such  authorities  to  the  court, 
upon  the  law,  as  may  be  deem^  proper;  and  such  arguments  to 
the  jury  upon  the  facts,  and  such  comments  upon  the  evidence,  as 
the  attorney  shall  deem  appropriate  under  the  rules  of  practice. 

§  73.  Counsel  who  has  the  hv/rden  rrmet  state  all  his  points  of 
lo/w  and  fact,  and  cite  his  aitthorities  m  the  opening  argtmient. 
The  attorney  is  required,  in  his  opening  argument,  to  state  all  his 
points  of  law  and  fact,  and  read  all  his  authorities;  or  give  his 
adversary  a  reference  to  them.  If  he,  in  the  closing  argument, 
make  any  new  points  or  read  an  authority  not  referred  to  in  the 
opening,  this  will  give  the  other  side  the  right  to  reply  to  such 
new  point  or  authority.^ 

>  Starks  r.  The  People,  5  Denio,  106.    peachment  be  carried.    But  see  Citi- 
Wbether  this  mle  is  well  founded  in    zens'  F.  Sc  M.  Ins.  Ck).  v,  Bhort— Ind. 
principle,  qtusre.    And  if  well  foiud.    unreported. 
edy  how  Ar  can  this  process  of  im- 
Vol.!.— 14 
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§  74.  Counsel  for  defendant  may  waive  wrgmnent.  The  attor- 
ney of  the  party,  having  made  the  opening  argument,  the  adverse 
attorney  may  waive  his  right  to  argne  the  cause  on  his  part,  and 
this  closes  the  argument.  But  usually  he  wiU  argue  the  cause; 
and  in  practice,  if  there  be  more  than  one  counsel  in  the  case,  two 
are  heard  in  argument  if  they  so  desire. 

§  75.  Argument  for  defendant.  The  argument  on  the  part  of 
the  defendant,  that  is,  the  party  on  whom  the  burden  of  proof  does 
not  rest,  usually  the  defendant,  consists  in  the  discussion  of  the 
questions  of  law  and  fact,  presented  by  the  opposite  attorney,  in 
the  opening,  and  those  questions  upon  which  he  relies  aflirm- 
atively. 

§76.  The  closing  argument.  The  argument  having  been 
closed  on  the  side  of  the  defendant,  the  attorney  who  begins,  closes 
the  case.  In  this  closing  argument,  the  coimsel  for  the  plaintiff, 
or  he  who  has  the  burden  of  the  issues,  should  confine  himself  to 
a  discussion  of  the  propositions  of  law  and  fact  upon  which  he 
has  based  his  case  in  the  opening  and  an  answer  to  the  argu- 
ment of  the  counsel  for  the  defendant;  but  as  his  adversary  has 
no  further  opportunity  to  answer  him,  it  is  due  to  fairness,  while 
counsel  are  allowed  all  legitimate  latitude,  that,  he  should  not 
go  outside  the  issues,  the  evidence,  and  a  fair  response  to  the  argu- 
ment of  adverse  counsel.  And  if  the  counsel  should  indulge  in  new 
theories  of  argument  or  discuss  matters  not  involved  in  the  case, 
or  facts  not  in  evidence,  the  court  should  interfere  and  enforce 
obedience  to  the  rule. 

§  77.  Tnst9ic€tions  to  the  jury.  In  jury  trials,  the  jury  set- 
tles the  questions  of  fact,  but  the  court  determines  the  ques- 
tions of  law;  and  as  every  case  depends  upon  the  application  of 
legal  principles  to  the  facts,  it  has  always  been,  and  still  is, 
the  duty  of  the  court,  to  direct  or  instruct  the  jury  upon  the  law. 
These  instructions  consist  usually  in  statements  of  legal  proposi- 
tions, either  in  the  abstract,  or  in  the  form  of  hypotheses.  The  lat- 
ter method  is  preferable,  as  the  average  jury,  however  intelligent, 
is  composed  of  men  unaccustomed  to  legal  phraseology  and  unable 
to  comprehend  abstract  legal  principles.  Hence  the  only  instruc- 
tions which  are  of  much  value  are  those  which  assume  the  evi- 
dence to  be  as  claimed,  by  each  of  the  parties  respectively,  and 
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direct  that  in  case  the  jury  shall  find  a  given  state  of  facts  to  exist, 
they  shall  find  for  the  party  claiming  to  have  proved!  the  existence  of 
such  facts;  or  on  failure  of  such  proof,  that  they  shall  find  a  verdict 
for  the  other  party.  Or  that  if  the  facts  are  found  in  a  given 
way,  the  verdict  shall  be  for  a  given  party. 

§  78.  The  importa/nce  of  the  duty  of  the  court  in  giving 
proper  instructions.  A  more  important  and  delicate  duty  than 
instructing  a  jury,  a  judge  seldom  performs;  and  under  an  elect- 
ive judiciary,  the  judges  are  often  wanting  in  the  necessary  firm- 
ness to  state  the  law  to  the  jury  with  sufScient  positiveness,  and 
in  a  manner  sufficiently  pointed  to  control  them  as  they  should  be 
controlled.  And  this  is  especially  so  in  cases  where  a  close  and 
pointed  charge  is  most  needed;  that  is,  cases  in  which  popular 
prejudice  is  involved.  It  would  be  better  for  all  the  parties  con- 
cerned, if,  when  there  is  not  evidence  in  a  case  to  justify  a  verdict 
for  the  party  likely  to  obtain  it,  through  popular  prejudice,  that 
the  court  should  substantially  tell 'the  jury  so,  than  to  permit 
them,  under  the  whip  and  spur  of  passion  or  prejudice,  to  find  a 
verdict  not  sustained  by  the  evidence  —  a  verdict  which  must 
be  set  aside  in  the  court  below,  and  another  trial  had,  or  be  the 
basis  of  a  judgment  reversed  in  the  supreme  court,  for  want  of 
sufficient  evidence,  at  immense  expense  and  vexation  in  either 


79.  The  court  nmst  not  interfere  with  the  province  of  the 
jury^  hut  should  direct  their  action  so  far  as  a  clear  statement  of 
the  law  is  concerned^  and  should  instruct  them  in  their  dmty. 
LeBt  the  last  section  be  misunderstood,  it  is  conceded  that  the 
court  cannot  interfere  with  the  province  of  the  jury  in  determin- 
ing what  facts  are  proved,  nor  is  it  desirable  that  it  should,  it 
being  the  duty  of  the  court  to  settle  the  law.  Yet,  as  the  instruc- 
tions exert  a  very  great  influence  upon  the  jury,  it  is  in  the 
power  of  the  judge,  in  framing  them,  to  make  them  so  clear,  sim- 
ple, pointed  and  forcible,  as  to  direct  their  minds  to  the  true 
condition  of  the  evidence  and  the  issues,  and  thereby  to  lead 
them  to  the  right  verdict.  Where  the  case  is  very  clear,  it  is 
his  duty  to  do  so,  especially  where  he  would  readily  grant  a  new 
trial  in  the  given  case,  for  want  of  sufficient  evidence. 

§  80.  Ju/ry  should  he  instructed  in  plain  a/nd  simple  Ian- 
ffuagsj  and  the  instructions  should  he  pointedly  given.    It  is 
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manifest  that  while  it  is  error,  which  will  reverse  a  case  on  ap- 
peal, for  the  judge  to  interfere  with  the  province  of  the  jury,  by 
assuming  to  state  what  is  proved,  and  therefore  it  is  wrong 
to  do  so;  yet,  it  is  equally  wrong  for  him  to  instruct  the 
jury  in  technical  terms,  which  they  do  not  understand,  at  the 
same  time  keeping  so  far  aloof  from  the  case,  as  to  leave  them 
free  to  follow  their  prejudices  and  disregard  the  evidence.  This 
criticism  is  made  with  great  deference;  yet  judges  are  but  men, 
and  the  temptations  are  great  to  connive  at  verdicts  given  in  def- 
erence to  popular  opinion,  even  with  little  regard  to  the  evidence. 
This  latter  error  is  far  more  prevalent  than  the  former;  and  the 
alleged  fear  of  the  former  is  often  but  a  pretext  to  the  latter. 

§  81.  Fwrther  suggestions  as  to  the  dut/y  of  the  cov/rt  in  giv- 
ing vnstructions.  The  duty  of  the  judge  to  instruct  the  jury  can 
only  be  filled  by  a  clear,  impartial,  fair  and  simple  statement  of 
the  law  involved  in  the  case,  together  with  its  application  to  the 
evidence,  in  any  supposable  view  which  the  jury  may  be  possibly 
justified  in  taking  of  it.  If  this  requirement  were  faithfully  ful- 
filled, fewer  wrong  verdicts  would  be  returned;  indeed,  it  may  be 
questionable  whether  they  would  not  be  rare. 

§  82.  Either  party  may  a^k  the  cov/rt  to  instruct  in  vmting. 
Either  party  may  request  the  court  to  give  the  instructions  in 
writing,  in  which  case  they  must  be  reduced  to  writing,  and  it 
will  be  error  to  give  oral  instructions  where  the  request  is  made 
to  have  them  written.^  The  rules  of  the  court  usually  require  that 
the  request  shall  be  made  at  of  before  the  commencement  of  the 
argument,  so  that  time  may  be  given  for  the  preparation  of  proper 
instructions.  Written  instructions  of  the  court  should  be  num- 
bered and  signed. 

§  83.  Either  party  may  prepa/re  written  instructions  a/nd  re- 
quest the  cowrt  to  give  them.  Either  party  may  prepare  written 
instructions  and  request  the  court  to  give  them.  They  shonld  be 
written,  numbered  and  signed  by  counsel,  and  be  presented  to  the 
court  before  the  argument  begins,  though  the  court  may  give 
them,  even  if  presented  afterwards,  and  in  practice  this  is  often 
done,  though  the  party  cannot  assign  error  for  a  refusal  to  give 
them,  unless  presented  in  the  prescribed  time.' 

1  Watts  9.Coxeii,5a  Ind.  155;  Ear-      *d  R  8.  (1876)  166,g8d4,  snbd.  4; 
din  9.  Helton,  50  id.  819.  Chance  «.  The  I.  &  W.  Q^.  R.  Co.  82 

Ind.  472. 
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§  84.  The  g-iving  or  refusing  instructions^  how  excepted  to. 
Either  party  may  reserve  exceptions  to  the  rulings  of  the  court, 
in  giving  or  refusing  written  instructions,  by  the  indorsing  on  the 
margin  of  the  instruction,  ^^  given  and  accepted  to^^  or  ^^  refused 
and  excepted  to^  as  the  case  may  be,  and  signing  the  same  by  the 
attorney.*  The  instruction,  prepared  and  signed  as  required,  with 
the  exceptions  indorsed,  after  being  given  or  refused,  is  placed 
npon  the  files  and  becomes  a  part  of  the  record.' 

§  85.  Error  in  gimng  or  refusing  instructions^  how  reserved 
by  bill  of  exceptions.  Or,  if  the  instructions  are  given  by  parol, 
or  no  entry  be  made  npon  the  margin,  still  if  the  party  objecting 
except  in  open  court  orally,  to  any  instruction,  at  the  time  it  is 
given,  he  may  afterwards,  when  time  is  given  to  prepare  a  bill  of 
exceptions,  embody  the  instruction  and  the  exceptions  in  it,  and 
reserve  the  point.  But  the  exception  must  be  specified,  where 
only  a  part  is  excepted  to,  nnless  it  is  sought  to  except  to  the 
whole,  and  a  general  exception  wiU  be  disregarded.' 

§  86.  Jtm/  retires  to  consider  of  their  verdict  tmder  instruc- 
tions. When  the  jury  have  received  their  instructions,  they  may 
render  their  verdict  from  the  box;  but  except  in  cases  where  the 
parties  consent  to  a  verdict,  in  practice,  they  never  do,  but  retire  in 
charge  of  a  sworn  bailiff,  who  is  directed  to  keep  them  together. 
and  not  to  permit  any  one  to  commnnicate  with  them,  nor  com- 
innnicate  with  them  himself,  except  to  ask  them  if  they  have 
agreed,  and  when  they  have  agreed  to  bring  them  into  court. 

§  87.  Wh^en  the  court  may  permit  the  jury  to  leave  their  room. 
The  jnry,  unless  by  order  of  the  court,  are  thus  kept  together,  and 
not  permitted  to  separate  till  they  have  agreed,  or  till  they  ascer- 
tain that  an  agreement  is  impracticable.  The  court  may,  in  its 
discretion,  permit  the  jury  to  leave  the  room  in  charge  of  a 
bailiff,  for  meals  or  the  like,  but  they  will  not  be  permitted  to 
separate  after  they  have  retired  for  deliberation,  until  they  agree 
or  fail  to  agree,  and  are  discharged  by  the  court*  For  although 
the  code  by  implication"  sanctions  the  idea,  yet  it  is  never  allowed 

1 2  R  8.  OSn^)  168,  §  825.  180,  and  cases  cltod  in  opinion.  Bid- 

<  2  R  8.  (1876)  168,  §  324,  subd.  4.        die,  J.  pp.  167-8. 
'Dooglass  «.  Blankenship,  60  Ind.       «2  R.  S.  (1876)  169,  g  829. 

>Id.§880. 
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in  practice  and  would  be  clearly  improper.  During  tlie  trial,  the 
jury  are  usually  permitted  to  disperse  at  each  adjournment,  but 
are  admonished  not  to  speak  to  any  one  about  the  case  or  permit 
any  one  else  to  do  so  to  them,  and  not  to  converse  together  about 
the  same  nor  express  among  themselves  an  opinion  concerning  the 
case,  till  it  is  finally  submitted  to  them.^ 

§  88.  Where  the  jv/ry  are  not  agreed  aihout  any  qtcestiofij  may 
require  the  bailiff'  to  conduct  them  into  court.  If,  after  the  jury 
retire,  there  is  a  disagreement  as  to  any  point  of  law  or  fact,  they 
may  require  the  bailiff  to  conduct  them  into  court,  where  in  the 
presence  of,  or  after  notice  to  the  parties  or  their  attorneys,  the 
court  may  give  the  desired  instruction.'  But  if  a  request  have 
been  made  to  instruct  in  writing,  the  court  must  write  its  com- 
munication; and  any  communication  orally  will  be  error.'  Every 
member  of  the  jury  must  agree  to  the  verdict,  and  when  they 
have  agreed,  they  reduce  their  verdict  to  writing  and  the  foreman 
signs  it;  they  are  brought  into  court,  and  usually  in  the  presence 
of  the  attorneys,  through  their  foreman,  render  their  verdict, 
which  is  delivered  to  the  clerk  and  recorded  on  the  order  book.* 

§  89.  Jv/ry  may  he  polled.  Upon  the  coming  in  of  the  jury, 
either  party  may  poll  the  jury.  This  consists  in  inquiring  of  each 
juror  separately,  whether  the  verdict  is  his.  If  any  one  dissent 
from  the  verdict,  the  jury  must  be  sent  out,  and  if  the  dissenting 
juror  fail  to  consent  to  the  verdict,  the  jury  may  be  discharged 
as  if  they  had  failed  to  agree  at  first^ 

§  90.  Jv/ry  may  he  discha/rged  in  case  of  sickness  of  juror  or 
the  likcj  or  where  they  ca/nnot  a^ee.  The  jury  may  be  dis- 
charged without  a  verdict  in  case  of  sickness  of  a  juror  or  other 
calamity,  or  by  consent  of  the  parties,  or  where  they  have  failed 
to  agree  after  being  kept  together  till  it  satisfax^torily  appears  that 
they  cannot  agree.* 

§  91.  Where  jv/ry  disagree^  case  sta/ndsfor  trial  as  if  never 
tried.  In  all  cases  where  the  jury  disagree,  the  case  stands  for 
trial  as  though  no  trial  had  been  had;^  but  it  is  usually  continued 
as  of  course. 

» 2  R.  8.  (1878)  109,  §  880.  r.  WeUs.  17  id.  788. 

« Id.  §  881.  » Id. 

« Id.  170,  K  884  •  2  R  8.  0876)  170,  §  882. 

« Gray  «.  Strong,  88  Ind.  197 ;  Laselle  '  2  R  8.  (1876)  170,  §  888. 
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§  92.  Verdict  of  jury  may  he  general  or  special.  A  verdict 
of  a  jury  may  be  either  general  or  special.  The  latter,  however,  is 
almost  obsolete  in  practice,  though  the  jury  have  a  right,  if  they 
see  proper,  to  find  a  special  verdict. 

§93.  The  general  verdict  and  special  verdict  defined.  A 
general  verdict,  and  which  generally  obtains  in  code  practice,  is  a 
general  finding  for  the  plaintiff  or  defendant,  upon  the  issues  of 
law  and  fact  submitted  to  them.  A  special  verdict  is  a  special 
finding  of  the  facts,  leaving  the  court  to  apply  the  inferences  of 
law.^ 

§  94.  Special  fi/ndings  may  he  demanded  hy  either  pari/y. 
The  court  must,  at  the  request  of  either  party,  require  the  jury  to 
give  a  special  verdict  upon  any  or  all  of  the  issues,  and  upon  the 
request  of  either  party,  the  jury  will  be  required,  if  they  find 
a  general  verdict,  to  find  specially  upon  particular  questions  of 
fact,  to  be  submitted  to  them  in  writing;  and  their  answers  thereto 
are  recorded  with  the  verdict  In  actions  for  money,  the  verdict 
of  the  jury  must  assess  the  damages,'  and  should  state  the  exact 
amount  due,  but  a  verdict  for  a  given  sum  with  interest  from  a  given 
date,  will  sufSce,  under  a  well  defined  maxim,  "that  is  certain  which 
can  be  made  certain."  ^  In  actions  for  specific  personal  property,  the 
jury  must  assess  the  value  whenever  there  will  be  judgment  for  a  re- 
turn of  the  property.^  It  is  error  in  a  case  where  the  verdict  fails  to 
fix  the  value,  to-order  a  return,  or  render  judgment  for  the  value; 
but  an  action  wiU  lie  on  the  imdertaking,  and  the  value  may  be 
proved  aUv/nde? 

§  95.  Im/perfect  verdict^  how  corrected.  If  the  jury  bring  into 
court  a  defective  verdict,  it  is  the  right  of  either  party  to  have 
them  sent  back,  and  to  have  the  error  or  uncertainty  or  inaccuracy 
corrected;  and  it  is  the  duty  of  the  court,  either  upon  request  or 
without  it,  to  send  them  back  for  correction.  When  this  is  done, 
the  corrected  verdict  is  returned  into  court  and  recorded. 

§  96.  Hequests  for  special  findAngs^  how  prepared  and  svi- 
mUted.  Sequests  for  special  findings  are  usually  written  by  the 
attorney,  and  in  form,  request  the  court  to  direct  the  jury,  if  they 

>2  R.  8.  (1876)  171,  §g  895-6.  the  valae  will  determine  the  right 

*  Id.  176,  §  838.  thongh  it  do   not  Justify  a  return. 

*Gftff  «.  Hutchison,  88  Ind.  451.  Tardy  «.  Howard,  12  Ind.  404 

'  Id.  §  889.   Bat  a  verdict  not  fixing  *  Wheton  «.  Lamar,  26  Ind.  508. 
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find  a  general  verdict,  to  answer  the  interrogatories  following,  and 
setting  out  the  interrogatories,  leaving  sufficient  space  for  answers; 
and  the  court  usually  gives  these  interrogatories  to  the  jurj 
and  directs  them  to  answer  them.  This  they  are  required  to  do, 
without  evasion.  The  interrogatories  and  answers  are  returned 
into  court,  and  recorded  with  the  verdict.  If  the  jury  give  imper- 
fect or  evasive  answers,  they  are  sent  back  and  required  to  give 
direct  answers  before  they  are  received  and  recorded  as  findings. 

§  97.  Jvdgment  on  special  fincUngSy  when  rendered.  When 
the  general  verdict  is  inconsistent  with  the  special  findings,  the 
latter  must  control,  and  judgment  must  be  rendered  accordingly.* 

§  98.  The  object  of  these  provisions.  The  object  of  these  sev- 
eral provisions  is  obvious.  Their  purpose  is  to  reach  the  con- 
science of  the  jury,  and  to  prevent  their  following  their  whim  and 
caprice^  or  some  popular  prejudice,  which  always  adheres  to  a  cer- 
tain class  of  cases ,  and  rendering  a  verdict  contrary  to  the  evidence. 
But,  unfortunately,  the  provisions  seem  in  practice,  not  to  be  as 
effectual  in  producing  the  desired  result  as  might  have  been  an- 
ticipated; for  in  the  first  place,  jurors,  as  a  general  rule,  are  more 
familiar  with  results  than  they  are  with  processes  by  which  they 
are  reached;  and  in  forming  their  opinions,  they  first  arrive  at 
the  result,  and  then  are  very  generally  willing  to  conform  their 
special  findings,  so  as  not  to  defeat  their  general  verdict.  An- 
other fact  which  tends  to  lessen  the  value  of  these  provisions, 
is,  that  the  nisi  prvus  courts,  usually  regard  them  with  but  little 
favor.  And  though,  if  any  man  can  be  impartial,  it  is  an  educated 
lawyer,  disinterested  in  the  result  of  a  trial,  yet,  it  cannot  be 
denied  that  judges,  like  jurors,  too  often  sympathize  with  the  same 
popular  considerations  which  influence  them.  The  result  is  they  find 
many  reasons  for  sustaining  general  verdicts,  whenever  possible; 
even  apparently  against  the  clear  logical  import  of  special  find- 
ings. But  the  crowning  reason  for  the  little  value  of  the  provi- 
sions, is  found  in  the  many  purely  technical  rules,  interposed  by 
the  supreme  court.,  whereby  the  almost  total  disregard  of  these 
provisions  in  the  lower  courts  has  sometimes  been  sanctioned. 
But  in  the  recent  cases,  a  more  liberal  construction  of  these  provi- 
sions  is  being  adopted  by  the  court,  which  will  tend  to  render 

idR  8.  (1876)  172^  §887. 
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them  a  more  eflBcient  instrumentalitj  in  arriving  at  jnst  verdicts 
in  jury  trials.^ 

§  99.  Trial  hy  the  covH,  general  rule.  If  the  parties  waive 
a  trial  by  jury,  they  may  try  the  cause  by  the  court,  and  the  trial 
progresses  just  as  with  a  I'ury,  the  only  difference  being  that  the 
court,  in  lieu  of  the  verdict,  renders  a  finding,  which  like  the  ver- 
dict, may  be  general  or  special.  If  nothing  is  said  by  the  parties, 
the  court  will  find  generally  for  the  plaintiif  or  defendant. 

§  100.  Special  findings  of  facts  a/nd  conclusions  of  law  hy 
the  eoturt.  If,  however,  either  party  shall  so  require,  for  the  pur- 
pose of  excepting  to  the  decision  of  the  court  upon  the  questions 
of  law  arising  on  the  trial,  the  court  is  required  to  state  its  find- 
ings of  fact  in  writing,  and  then  the  conclusions  of  law  upon  the 
same,  and  judgment  will  be  rendered  upon  them.  These  findings 
and  conclusions  must  be  rendered  at  the  request  of  one  of  the 
parties,  must  be  signed  by  the  judge,  or  be  made  part  of  the  record 
by  order  of  court  or  bill  of  exceptions.*  The  party  excepting 
must  except  to  the  conclusions  of  law  announced  at  the  time,  and 
have  the  exceptions  entered  upon  the  order  book.  And  this  is  all 
that  is  necessary  to  be  done  in  order  to  test  the  correctness  of  the 
rulings  of  the  court  upon  the  questions  of  fact  found.  The  find- 
ings are  a  part  of  the  record,  and  the  exception  being  so  made, 
completes  this  part  of  the  record  without  a  bill  of  exceptions  or 
motion  for  a  new  trial'  But  if  the  sufficiency  of  the  evidence  to 
sustain  the  finding,  be  questioned,  this  can  only  be  done  by  motion 
for  a  new  trial  and  bill  of  exceptions,  as  in  a  jury  trial.  Indeed, 
fio  technical  have  been  the  rulings  of  the  court,  and  so  general  the 
misapprehension  of  the  profession  in  reference  to  these  provisions, 
that  they  have  grown  into  disfavor;  and  in  practice,  whether  the 
court  find  generally  or  specially,  it  is  the  most  usual  course  for  the 
defeated  party  to  move  for  a  new  trial,  assigning  the  usual  causes, 
and  if  his  motion  is  overruled,  to  tender  a  bill  of  exceptions  con- 
taining the  evidence,  just  as  in  jury  trials. 

§  101.  Object  of  special  findings.  The  only  object  of  this 
provision  for  special  findings,  is  to  save  objections  to  the  rulings 
of  the  court  without  the  expense  of  a  bill  of  exceptions.    But  here 

>  Hopkins  V.  Stanley,  48  Ind.  668,  con-    some  of  these  proyisions. 
tains  a  discriminating  opinion  apon       '  Buskirk's  Pr.  2(HNMI.  *  Id. 
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again  the  real  object  Beems  not  to  have  been  well  apprehended, 
and  the  supreme  court  have  been  astute  to  hold  cases  without 
rather  than  wUhin  the  provisions  of  the  code;  —  have  construed 
every  provision  literally.  And  the  profession,  in  many  cases,  seem 
to  have  bad  little  apprehension  of  either  the  letter  or  spirit.^ 

§  102.  WJien  special  findings  are  uncertain.  It  seems  that 
when  the  special  findings  are  uncertain,  the  proper  motion  is  for 
a  venire  de  novo,  of  which  more  hereafter.* 

§  103.  Exceptions,  definition  of.  It  is  perhaps  proper  to  con- 
sider this  subject  at  this  point,  though  it  wiU  hardly  be  practica- 
ble to  give  it  the  consideration  which  is  properly  due  to  it.  An 
exception  is  defined  by  the  code  to  be,  an  objection  taken  to  the  de- 
cision of  the  cowrt  upon  a  matter  of  la/vo? 

§  104.  Intention  of  thsframers  of  the  code.  It  is  more  than 
questionable  whether  the  legislature  intended  by  this  provision  to 
change  the  law  concerning  exceptions,  and  to  require  them  to  be 
entered  where  none  were  necessary  before  —  that  is,  whether  it 
was  intended  to  require  exceptions  to  be  taken  to  the  rulings  of 
the  court,  where  the  record  without  any  exception  presents  the 
rulings,  and  renders  the  given  error  as  apparent  without  the  ex- 
ception as  with  it  For  there  is  no  foundation  in  principle  or 
reason,  and  nothing  in  the  code  itself,  which  renders  an  exception 
necessary  for  any  other  purpose  than  to  place  in  the  record  by  bill 
of  exceptions  that  which  would  otherwise  not  appear  therein.^ 
!N'or  is  there  sanction  for  any  other  doctrine  in  the  text  books  or 
rulings  before  the  code. 

§  105.  The  rule  settled  hy  the  supreme  court.  But  however 
this  may  be,  it  is  settled  by  the  supreme  court  by  a  long  line  of 
decisions,  under  the  section  above  quoted  and  those  following  it; 
1.  That  every  ruling  of  the  court  which  is  intended  to  be  reviewed 
in  the  supreme  court  or  questioned  in  any  subsequent  stage  of  the 
proceedings,  in  the  court  below,  must  be  excepted  to  at  the  time 
the  ruling  is  made."  2.  If  the  ground  of  decision  appear  in  the 
record  (the  language  of  the  code  is  in  the  entry),  all  that  is  neces- 
sary is  to  note  the  exception  upon  the  order  book.*    3.  Where  the 

*  For  proof,  see  Buskirk's  Pr.  and    Law  Diet.  176. 
cases  cited,  pp.  204-205.  *  Busklrk's  Pr.  144. 

*  Id.  206.  *  Zenor  «.  Beard,  8  Ind.  96,  and  caiies 
s  2  R.  8.  (1876)  176,  §  842.  following;  Bnskirk's  Tab.  of  Cas.  206. 
«  Col«  «.  Driskell,  1  Blackf.  16 ;  1  Bouy. 
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grounds  of  the  ruling  do  not  appear  in  the  record  (in  the  entry) 
the  exception  must  be  reserved  by  bill  of  exceptions. 

§  106.  When  the  grownd  of  exception  appears  in  tlie  entry.  As 
to  when  the  grounds  of  the  ruling  sufficiently  appear,  and  when 
they  do  not,  the  decisions  of  the  supreme  court  have  been  ex- 
tremely technical,  and  have  followed  the  general  tendency  of  the 
rulings  of  that  court,  in  that  they  settle  a  rule  more  strict  than  is 
held  under  the  common  law  practice  or  justified  by  the  spirit  of 
the  coda  It  is  deemed  the  most  convenient  mode  of  showing 
the  result  of  the  rulings,  to  give  the  same  by  reference  to  the  dis- 
tinction laid  down  by  one  of  the  late  supreme  judges.^  The 
substance  of  the  decisions,  however,  is,  that  in  order  to  take  ad- 
vantage of  any  ruling,  a  bill  of  exceptions  must  be  filed,  except 
in  the  following  cases :  1.  Kulings  on  demurrers  to  pleadings. 
2.  Motions  for  a  judgment  on  special  findings.  3.  For  veni/re  de 
novo.  4.  Rulings  upon  demurrer  to  evidence.  6.  In  arrest  of 
judgment.  6.  To  change  or  modify  a  judgment.  7.  Kulings  in 
a  case  tried  by  the  court,  where,  by  request  of  one  of  the  parties, 
the  court  has  found  the  facts  and  conclusions  of  law,  and  signed 
and  filed  the  same.  8.  Where  a  case  is  submitted  on  an  agreed 
statement  of  facts.  In  these  cases  no  bill  of  exceptions  is  neces- 
sary. This  enumeration  is  necessary,  for  the  reason  that  the 
rulings  of  the  supreme  court  require  the  practitioner  to  know 
certainly  that  the  court  has  decided  that  a  bill  of  exceptions  is 
not  necessary  in  the  given  case,  before  he  can  risk  the  point  with- 
out one.  •  . 

§  107.  ^xceptionSj  when  and  how  taken:  Exceptions,  as 
has  been  seen,  must  be  taken  at  the  time  of  the  ruling;  and 
where  no  bill  of  exceptions  is  necessary,  are  entered  by  the  clerk 
on  the  minutes.  If  a  bill  of  exceptions  is  necessary,  it  may  be 
filed  afterwards  by  leave  of  court.  And  indeed,  in  practice,  gen- 
erally by  common  consent,  the  exceptions  to  the  rulings  of  the 
court  during  the  trial  are  merely  noted,  and  afterwards  a  bill  of 
exceptions  is  prepared,  within  the  term,  or  within  such  time  after 
its  adjournment  as  the  court  may  fix.' 

§  108.  JBiU  of  exceptions^  definition  of.  The  bill  of  excep- 
tions is  a  statement  in  writing  of  the  objection  made  by  the  party, 

1  Buskirk's  Pr.  14S^.  *  2  R  8.  (1876)  176,  §  843. 
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to  the  decieion  of  the  court  on  a  point  of  law,  clearly  stating  the 
objection,  with  the  facts  and  circumstances  on  which  it  is  founded. 
Which,  to  attest  its  accuracy,  is  signed  and  sealed  by  the  judge  or 
court  who  made  the  decision.*  The  object  and  purpose  of  the  bill, 
is  to  place  the  question  in  the  record. 

§  109.  Written  iiiatt'uments^  how  imtroduced  into  the  hiU  of 
exceptions.  Wliere  a  written  instrument  is  to  be  introduced,  it 
need  not  be  copied;  but  the  bill  describes  the  instrument  with  a 
view  to  identification,  with  the  words  (here  insert),  and  the  instru- 
ment being  furnished,  the  clerk  copies  it  into  the  transcript' 

§  110.  Bill  of  exceptions  at  the  com/mon  law  —  and  under 
the  code.  Under  the  common  law  system  of  removing  cases  by 
writ  of  error,  it  was  never  usual  to  encumber  the  bill  of  excep- 
tions with  the  evidence.  The  oply  reference  to  the  evidence  usu- 
ally being  a  statement  of  what  it  tended  to  show,  in  order  to  pre- 
sent properly  the  correctness  of  the  ruling  of  the  court  upon  the 
evidence.  But  under  the  code,  the  chancery  system  of  appeal  is 
substituted,  and  in  all  cases  where  the  error  relied  on  arises  upon 
the  ruling  of  the  court,  upon  a  motion  for  a  new  trial,  all  the  evi- 
dence must  be  in  the  record  by  bill  of  excej)tion8. 

§  111.  Reformation  upon  this  subject  suggested.  It  is  sug- 
gested, that  much  labor  and  expense  might  be  saved,  by  a  rule  of 
the  supreme  court,  or  an  act  of  the  legislature,  if  need  be,  requir- 
ing that  the  whole  evidence  should  not  be  set  out  in  any  case,  ex- 
cepting where  it  should  appear  in  the  record  of  the  court  below, 
and  by  affidavit,  or  other  mode  of  proof,  that  the*appellant  in  good 
faith,  was  desirous  of  presenting  in  the  supreme  court,  the  ruling 
of  the  court  upon  the  sufficiency  of  the  evidence. 

§  112.  Benefits  of  the  change  suggested.  A  rule  of  this  kind 
could  not  fail  greatly  to  lessen  the  bulk  of  the  records  in  the  su- 
preme court,  and  correspondingly  to  lessen  the  labor  of  the  judges 
who  spend  much  time  in  sifting  the  little  wheat,  out  of  the  great 
heaps  of  chaff,  found  in  the  transcripts  of  bills  of  exceptions.  And 
in  many  cases,  perhaps  a  majority,  a  dozen  pages  would  supply 
all  the  beneficial  purposes  that  a  hundred  now  do. 

§  118.    Provision  of  the  code  for  appeals  upon  qtcestions  re- 

1  Powell  on  Ap.  pro.  211 ;  cited  Bus-       « 3  R  8.  (iS^6)  176,  §  843.    Simply  de- 
kirk*B  Pr.  143 ;  1  Bouv.  Law  Diet  175.    claratory  of  the  common  law  practice. 
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served.  An  attempt  was  made  by  the  framers  of  the  code,  to  pro- 
vide for  reserving  questions  of  law,  without  setting  out  the  evi- 
dence, having  the  record  specially  framed  for  the  purpose.^  But 
the  section  itself  is  so  obscure,  and  the  rulings  of  the  supreme 
court  have  been  so  technical,  or  the  efforts  of  the  bar  so  unskillful, 
that  a  case  has  scarcely  ever  reached  the  supreme  court,  which  was 
held  to  be  within  the  provision;  hence,  no  discussion  of  the  same 
Eeems  necessary,  and  it  may  be  passed  with  the  single  suggestion, 
that  it  is  unsafe  for  any  lawyer,  however  skilled,  to  attempt  to 
navigate  that  channel. 

§  114.  BUI  of  exceptions^  hy  whom  to  be  signed.  The  bill  of 
exceptions  must  be  signed  by  him  who  is  the  judge  of  the  court 
in  which  the  cause  was  tried,  at  the  time  the  bill  is  signed;  and  if 
the  judge  who  tried  the  cause  no  longer  holds  the  office,  his  suc- 
cessor must  sign  the  bill.^  It  must  be  signed  and  filed  within  the 
time  limited  by  the  court. 

§  115.  Bill  of  exceptions^  how  prepared  and  tendered.  The 
party  asking  a  bill  of  exceptions,  prepares  the  same,  and  tenders 
it  to  the  adverse  attorney,  who  examines  it,  and  if  he  make  ob- 
jection, he  usually  notes  the  same,  in  pencil  upon  the  same  pa- 
per, or  upon  a  separate  sheet;  and  if  the  attorneys  cannot  agree, 
then  they  submit  their  differences  to  the  judge,  who  settles  them; 
and  when  the  bill  is  correct,  signs  it.  Or,  if  the  attorneys  agree, 
the  judge  usually  signs  the  bill,  without  examination;  especially 
where  it  is  lengthy. 

§  116.  liVhen  jvdge  refuses  to  sign  a  hill  of  exceptions^  pa/rty 
must  proceed  hy  mandate.  Formerly,  when  the  judge  refused  to 
sign  the  bill  of  exceptions,  the  attorney  procured  the  persons  who 
heard  the  testimony  or  other  proceeding,  generally  members  of 
the  bar  to  sign  it  But  the  proper  method  now,  would  be  to 
apply  to  the  supreme  court  for  a  mandate,  of  which  more  in  a  subse- 
quent chapter.  But  happily  in  modem  practice  such  a  case  rarely 
occurs.  The  bill  of  exceptions,  when  signed  and  filed,  becomes 
part  of  the  record,  is  treated  as  such,  and  as  such  may  be  amended,' 
in  the  manner  hereafter  to  be  pointed  out 

'2  R  8.  (1876)  1T7,  §  847.  "Post,  ch.  X,  §  29;    Buskirk's  Pr. 

*  Smith  9.  Baagh,  d3  Ind.  168 ;  Ketch-    154,  and  pases  cited, 
um  9.  Hill,  42  id.  64. 
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§  117.  Bill  of  €xcepti07i8y  whevhfiled^  becomes  jpart  of  the  record. 
Much,  of  what  has  already  been  said  upon  the  subject  of  excep- 
tions in  general,  and  bills  of  exceptions,  is  hardly  appropriate  in 
this  chapter;  yet,  as  a  portion  of  it  is  germain  to  trials,  and  it  is 
inconvenient  to  divide  the  subject,  it  was  thought  appropriate 
to  discuss  it  here;  but  as  it  will  not  be  necessary  to  repeat 
what  has  been  better  written,  the  reader  is  referred  to  the  very 
accurate  and  exhaustive  treatise  of  Judge  Busldrk,  upon  bills 
of  exceptions,  and  the  various  rulings  upon  this  subject,  under 
the  head  of  "  error  in  jvdicial  proceedings,^^  ^ 

%  118.  Oen&ral  observations  upon  jury  trials.  The  trial  by  jury 
is  conducted  under  the  supervision  and  direction  of  the  judge,  who 
exercises  discretion  over  many  of  the  questions  arising  upon  the 
trial,  which  are  not  the  subject  of  reversal  or  review  in  the  supreme 
court.  Such  for  instance,  as  to  grant  leave  to  a  party  to  recall  a 
witness,  after  he  has  once  been  examined  and  discharged,  or  to  cor- 
rect a  defect  of  proof,  by  a  party  who  has  rested  his  case,  and 
afterwards  sees  a  formal  omission;  and  generally,  for  the  further- 
ance of  justice,  to  relieve  a  party  from  mistake  or  inadvertence; 
and  for  this  purpose  even  to  vary  the  rules  of  practice  or  evidence 
which  usually  obtain,  where  no  injury  accrues  to  the  adverse 
party. 

§  119.  The  sownd  legal  discretion  of  the  cowrt.  The  judge 
also  in  presiding  in,  and  supervising  a  trial,  exercises  another  kind 
of  discretion,  which  is  a  sound  legal  discretion,  and  which  is  sub- 
ject to  revision.  As  an  illustration  of  this  kind  of  discretion,  a 
simple  instance  may  be  mentioned.  The  general  rule  under  the 
code  is,  that  after  the  jury  is  sworn,  no  amendment  of  the  plead- 
ings is  allowed;  but  some  of  the  provisions  of  the  code  seem  to 
contemplate  the  right  of  the  court  to  permit  an  amendment,  even 
after  the  trial  has  commenced;  and  so  after  much  fluctuation  in 
the  rulings,  it  has  been  held,  that  when  proper  cause  is  shown  for 
an  amendment,  after  the  commencement  of  the  trial,  the  court 
must  allow  the  same.  But  if  the  adverse  party  show  by  affidavit, 
cause  for  postponement  or  continuance,  on  account  of  the  amend- 
ment, the  court  should  grant  it  at  the  cost  of  the  party  making 
the  amendment.' 

1  Baskirk's  Pr.  148  et  seq.  *  Burr  «.  Mendenball,  49  Ind.  496» 

and  oases  cited. 
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§  120.  WTiat  is  error  in  certain  cases.  It  may  be  stated,  that 
in  all  ca^es  where  the  conrt  acts  under  an  express  provision  of  the 
statute,  or  in  general,  any  well  established  rule  of  the  common  law, 
any  violation  of  such  statutory  provision  or  rule  will  be  error,  and 
may  be  assigned  as  such.  But  as  to  those  provisions  of  the  code 
which  are  merely  directory,  and  where  their  violation  can  work  no 
injnry,  it  will  not  constitute  error  for  which  a  case  will  be  re- 
versed. A  good  illustration  of  this  is  found  in  the  requirement 
that  the  judge  shall  take  brief  notes  of  the  evidence  upon  the  re- 
quest of  either  party .^  The  judge  usually  complies  with  such  a 
request;  bitt  if  he  should  refuse,  no  injury  would  result,  and  it 
could  not  easily  be  made  to  appear  that  either  party  was  injured. 
Counsel  must  provide  other  means  for  the  preservation  of  the  evi- 
dence. 

§  121.  Trial  hy  referee  or  master  commissioner.  All  or  any 
of  the  issues  in  a  case  may  be  referred  by  the  written  consent  of 
the  parties.'  A  trial  by  referee  is  conducted  in  the  same  manner 
as  a  trial  by  the  court;  he  may,  if  required,  state  his  findings  of 
facts  and  oonclusions  of  law,  and  his  decision  must  be  given  and 
may  be  excepted  to,  as  in  cases  tried  by  the  court;'  and  the  trial 
thus  had  by  the  parties  is  a  waiver  of  a  jury  trial.*  The  report  of 
the  referee  stands  as  the  decision  of  the  court,  and  judgment  may 
be  entered  thereon  in  the  same  manner. 

§  132.  Where  parties  fail  to  agree  upon  referees^  covH  may 
appoint.  The  parties  may  agree  upon  one  or  more  referees,  not 
exceeding  three,  and  if  they  fail  to  agree,  the  court  may  appoint.^ 

§  128.  Seferenoe  to  a  master  in  chancery.  Under  the  former 
practice  in  chancery,  the  officer  known  as  a  master  i/n  chancery ^ 
under  the  order  and  direction  of  the  chancellor,  performed  many 
of  the  minor  duties  pertaining  to  the  administration  of  justice  in 
that  conrt;  and,  under  the  order  of  the  court,  referring  such  mat- 
ters to  him,  would  take  the  testimony,  assess  damages,  audit  ac- 
counts, and  determine  any  issue  of  fact,  or  mixed  issues  of  law 
and  &ct,  referred  to  him,  and  report  his  action,  mth  the  evidence, 
to  the  court;  where,  unless  set  aside  or  reref erred,  or  otherwise 

1 2  R  8.  a876)  168,  g  8^«  ^  Goodwin  o.  Hendrick,  U  lad.  121. 

<  Id.  178,  §  849.  •  d  R.  S.  a876)  179,  §  861. 

>Id.8850. 
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anntilled,  formed  the  basis  of  the  decree  of  the  court,  just  as  the 
findiug  of  the  court  or  the  verdict  of  a  jury  now  does. 

§124.  Reference  to  a  mcuter  commissioner.  So  under  our 
practice,  an  officer  known  as  master  oom/missioner  is  authorized  to 
perform  the  same  duties  under  the  code  of  procedure;  ^  and  so,  bj 
consent,  issues  of  fact,  or  law  and  fact,  maj,  by  order  of  court,  be 
submitted  to  a  master  commissioner,  who  may  proceed  in  accord- 
ance with  the  reference,  to  take  testimony  and  decide  the  issues 
submitted  to  him  by  such  order.  If  either  party  desire  it,  the 
commissioner  must  report  with  his  findings  of  fact,  or  with  his 
findings  of  fact  and  conclusions  of  law,  as  the  case  may  be,  de- 
pending upon  the  order  of  reference,  the  evidence  in  the  cause. 

§  126.  The  report  of  the  commissioners^  effect  of  The  report 
of  the  commissioners  stands  as  the  verdict  of  a  jury,  or  the  finding 
of  the  court,  and  judgment  may  be  rendered  thereon  in  like  man- 
ner.^ 

§  126.  Objection  to  report  — judgment  thereon.  Objection 
may  be  taken  to  the  report  of  the  commissioner,  as  in  the  chan- 
cery practice,  before  judgment;  but  if  no  objection  be  made  judg- 
ment will  be  rendered  thereon. 

§  127.  Convenience  ofm^ode  of  reference*  The  mode  of  refer- 
ence to  a  master  commissioner,  or  referee,  is  a  great  convenience, 
and  far  preferable  to  a  jury  trial,  in  all  cases  where  complicated 
accounts  or  partnership  transactions  or  the  like  are  involved;  but 
the  defect  in  the  code  is  the  want  of  plenary  power  in  the  court 
to  make  the  reference.  It  would  seem,  however,  that  the  advan- 
tages of  thus  trying  such  causes  would  be  apparent  to  both  sides, 
and  would  thus  grow  in  favor.  But  in  practice,  one  party  or  the 
other  usually  prefers  a  jury.  The  result  is,  that  references  are  very 
rare  under  the  code. 

§  128.  Zegislatiofi  suggested.  Attention  is  called  to  this  sub- 
ject for  the  purpose  of  inviting  legislative  amendment. 

§  129.  Discussion  continued.  If  it  be  said  that  the  constitu- 
tion guaranties  the  right  of  trial  by  jury,  it  may  be  said  in  answer 
that  the  cases  where  the  right  is  guarantied  are  those  which,  be- 
fore the  code,  were  actions  at  law;  and  that  the  right  of  trial  by 
jury,  as  guarantied  by  the  constitution,  does  not  extend  to  those 

U  R,  B.  (1876)  680.  g  7.  '  McEinney  «.  Penn,  5  Ind.  422. 
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cases  formerly  cognizable  in  courts  of  equity,  *  and  as  to  this  class, 
the  enactment  of  the  code  allowing  jury  trials  in  all  cases,  may 
be  modified  or  repealed  at  any  time;  and  it  is  only  as  to  this  class 
of  cases  that  such  legislation  would  be  necessary.  And  it  is  sub- 
mitted, that  in  addition  to  the  right  to  refer  any  or  all  the  issues 
bj  consent  of  parties,  the  court  should  have  power  also  to  refer, 
upon  application  of  either  party,  or  upon  its  own  motion,  those 
issues  involving  partnership  transactions,  matters  of  account,  or 
any  other  matter  of  complication,  arising  in  cases  formerly  cogni- 
zable in  courts  of  equity  to  a  referee  or  master.  There  should 
never  be  more  than  one  referee,  and  seldom  is  in  practice. 

*The  K  etc.  R  Co.  v.  Miller,  80  Ind.  209 ;  L.  E.  R  Co.  «.  Heath,  9  id.  558; 

Donbeny  «.  Reed,  11  id.  420. 
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CHAPTER  IX. 

OF  THE  PEOCEEDINGS  WHICH  MAY  INTEEVENE 
BETWEEN  THE  TRIAL  AND  FINAL  JUDGMENT. 

MOTION  FOR  A  NEW  TRIAL. 

§  1.  Of  the  motion  for  a  new  trial. 

2.  The  motion  for  a  new  trial  taken  from  the  common  law. 

3.  Motion  for  a  new  trial  must  be  upon  written  causes. 

4.  Causes  for  a  new  trial  enumerated. 

5.  New  trial,  when  applied  for. 

6.  Requirements  of  the  code  unknown  to  the  common  law* 

7.  Plan  of  the  consideration  of  causes  for  a  new  triaL 

8.  The  first  specification  examined. 

9.  Irregularity  of  the  jury  or  prevailing  party. 

10.  Irregularity  or  misconduct  of  the  jury. 

11.  Evidence  of  misconduct  impeaching  a  verdict. 

12.  Motion  for  misconduct  must  be  supported  by  affidavit. 

13.  Irregularity  or  misconduct  of  prevailing  party. 

14.  Misconduct  of  attorney  attributed  to  client  represented. 

15.  Misconduct  of  counsel  in  argument  not  objected  nor  excepted  to,  cannot 

constitute  grounds  for  a  new  trial. 

16.  Accident  or  surprise,  against  which  ordinary  prudence  could  not  have 
guarded. 

17.  Cases  under  this  head  hard  to  classify — much  in  the  discretion  of  the  court 

trying  the  cause. 

18.  Surprise  as  to  testimony.     . 

19.  Surprise  at  the  evidence  of  the  adverse  party. 

20.  Surprise  arising  out  of  act  or  omission  of  attorney. 

21.  The  rules  as  to  surprise  less  liberal  toward  plaintiff  than  the  defendant. 

22.  Error  in  the  assessment  of  damages. 

23.  Rule  in  actions  founded  in  contract. 

24.  Rule  in  actions  upon  contract  further  discussed. 
^.    Rule  in  action  founded  in  tort;  difference. 

26.  Further  discussion  of  the  difference  of  the  rule  in  contract  and  tort;  error 

on  this  subject  if  not  assigned,  waived. 

27.  Sixth  cause;  verdict  is  not  sustained  by  sufficient  evidence,  or  is  oontrazy 

to  law. 

28.  Duties  of  the  court  and  jury,  respectively. 

29.  The  duties  of  the  judge  at  the  trial. 

80.  Duties  of  the  judge,  continued  —  the  rule  of  his  duties  stated. 

81.  Duty  of  the  judge,  continued. 

32.  The  difficulty  of  defining  the  duties  of  the  judge  in  determining  the  snffi- 

dency  of  the  evidence. 

33.  A  proximate  definition  of  the  duties  of  the  judge  in  a  trial  by  jaty. 

84.    The  verdict  IS  contrazy  to  law — second  clause,  sixth  specification  of  cacses. 
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S  35.  Second  clause  of  sixth  specification  embraced  in  the  first  nnder  the  rulings. 

86.  Where  the  verdict  is  imperfect  or  informal,  and  it  appears  on  the  face  of 
the  record.  • 

37.  Rule  the  same  under  sixth  specification  whether  case  tried  by  court  or  juiy. 

38.  Newly  discovered  evidence.  ' 

39.  Failure  to  use  diligence  defeats  the  motion. 

40.  Newly  discovered  cumulative  evidence  no  cause  for  new  trial. 

41.  A  case  stated  and  questioned. 

42.  Emnr  of  law  occurring  at  the  trial. 

43.  Error  in  rulings,  what. 

44.  Eiror  in  instructions,  what. 

45.  Summaiy  of  the  scope  of  '*  eiror  of  law.** 

46.  Strictness  required  in  reserving  errors  and  assigning  them  for  a  new  trial. 

47.  The  strictness  and  particularity  further  pointed  out. 

48.  Errors  as  to  matters  not  appearing  in  the  record  must  be  reserved  by  bill 

of  exceptions  and  assigned  as  causes  for  a  new  trial,  if  rehed  on. 

49.  DifiTerenoe  between  common  law  and  the  code  in  this  respect. 

50.  Rule  of  the  common  law  further  stated. 

51.  Excessive  nicety  criticised  and  deprecated. 

52.  The  effect  of  excessive  technical  nicety  further  considered. 

53.  Suggestion  of  mode  of  obviating  necessity  for  such  nicety. 

54.  llie  subject  of  the  last  five  sections  continued,  and  results  stated. 

55.  Motion  for  a  new  trial,  in  certain  cases,  must  be  supported  by  affidavits. 

56.  No  motion  for  new  trial,  in  agreed  cases,  necessary. 

57.  A  joint  motion  for  a  new  trial  treated  as  several. 

58.  Causes  rarely  reversed  for  granting  a  new  trial. 

59.  But  one  motion  for  a  new  trial  for  the  same  cause. 

60.  Motion  may  be  either  before  or  after  judgment,  and,  in  certain  cases,  after 

term  of  trial. 

61.  For  what  causes  new  trial  may  be  granted  after  term  of  trial. 

62.  Complaint  for  new  trial — what  it  must  contain. 

63.  Applications,  how  made  and  tried,  and  judgment  therein. 

64.  No  motion  necessary  in  agreed  cases. 

65.  Qualifications  of  the  right  to  grant  new  trials. 

66.  Second  exception  to  or  limitation  upon  the  right  to  grant  a  new  trial— 

smallness  of  damages. 

67.  Second  subdivision  of  the  third  exception. 

68.  Third  limitation  —  no  more  than  two  new  trials. 

69.  New  trials  without  cause. 

70.  Originof  new  trial  of  course  in  suits  to' try  tides. 

71.  Abolition  of  action  of  ejectment  and  substitution  of  action  for  possession. 

72.  Judicial  construction  of  the  section  allowing  a  new  trial  of  course  in  land 

cases. 

73.  Notice,  how  given,  after  new  trial  is  granted  of  course  in  land  cases. 
74  Effect  of  new  trial  on  interest  of  third  parties. 

ABREST  OF  JUDGMENT. 

75.  Arrest  of  judgment,  when  made. 

76.  Arrest  of  judgment  at  the  common  law. 

77.  Motion  in  arrest,  how  examined  and  disposed  of,  and  the  effect  thereof. 
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§  78.    Motion  non  obstante  veredicto^  how  related  to  motion  in  axieat. 

79.  Legialation  upon  subject  of  arrest  of  judgment  in  the  code. 

80.  Motion  in  arrest  of  judgment  confined  to  deftct  of  complaint. 

MOTION  FOR  YSNIBB  DB  NOVO. 

81.  Of  the  motion  for  a  venire  de  novo, 

82.  When  verdict  not  responsive  to  issues,  or  vague  and  uncertain,  jury  may 

be  sent  back,  but  if  not,  motion  will  lie. 

83.  Illustrations  of  cases  referred  to  in  the  last  section. 

84.  Case  tried  by  court  by  consent,  instead  of  jury,  governed  by  the  same  rules. 

85.  Of  judgment  nan  obstante  veredicto. 

86.  Of  the  motion  in  arrest  of  judgment  under  the  code. 

87.  How  fax  a  bad  pleading,  not  objected  to  by  demurrer,  will  be  cored  by  a  ver- 

dict, so  as  to  defeat  a  motion  for  judgment  Tum  obstante,  or  in  arrest. 

§  1.  Of  the  motion  for  a  new  trial,  Tlie  motion  for  a  new  trial 
is  the  first  which  will  be  considered  in  order,  after  the  verdict  or 
finding  of  the  court,  and  relates  to  matters  which  do  not  appear 
upon  the  face  of  the  recoi'd.  But,  although  the  first  considered 
does  not  always  occur  first  in  the  order  of  proceedings  considered 
in  this  chapter,  it  is  one  of  the  most  important  and  complicated 
branches  of  the  practice. 

§  2.  The  motion  for  a  new  trial  taken  from  the  common  law. 
The  rules  of  practice  under  the  code  are,  in  the  main,  derived 

from  the  modem  common  law  practice,  and  substantially  conform 

■ 

to  it,  with  a  few  modifications,  which,  with  the  rulings  thereon, 
render  the  practice  upon  this  point  under  the  code  somewhat  more 
technical  than  it  was  at  the  common  law. 

§  3.  Motion  for  a  new  trial  must  he  v(pon  written  causes. 
Under  the  code  of  procedure,  an  application  for  a  new  trial  most 
be  made  by  motion,  upon  written  causes,  filed  at  the  time.  Al- 
though these  causes  are  required  to  be  in  wilting,  yet,  if  there 
be  any  fact  assigned  as  a  cause  which  does  not  appear  upon  the 
record,  it  must  be  made  so  to  appear  by  bill  of  exceptions,  or  the 
cause  cannot  be  made  available.^ 

§  4.  Causes  for  a  new  trial  enumera;ted.  The  following  is  the 
enumeration  of  the  causes  which  may  be  successfully  assigned:  1. 
Irregularity  of  the  jury  or  prevailing  party  in  the  proceedings  o£ 
the  court,  jury,  or  prevailing  party,  or  any  order  of  the  court,  or 
abuse  of  discretion  by  which  the  party  was  prevented  from  having 
a  fair  trial.  2.  Misconduct  of  the  jury  or  prevailing  party.  3. 
Accident  or  surprise,  against  which  ordinary  prudence  could  not 

1  Hopkins  v.  Turnpike  Co.  46  Ind.  187. 
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have  gnarded.  4.  Excessive  damages.  6.  Error  in  the  assessment 
of  the  amount  of  recovery,  whether  the  same  be  too  large  or  too 
small,  where  the  action  is  upon  contract,  or  for  the  injury  or  deten- 
tion of  property.  6.  That  the  verdict  or  decision  is  not  sustained 
by  sufficient  evidence,  or  is  contrary  to  law.  7.  Newly  discovered 
evidence,  material  for  the  party  applying,  which  he  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  triaL 
8.  Error  of  law  occurring  at  the  trial,  and  excepted  to  at  the  time.^ 
The  second,  third  and  seventh  causes  must  be  supported  by  affi- 
davit* 

§  6.  JVew  trialj  when  applied  for.  A  new  trial  may  be  ap- 
plied for,  either  before  or  after  judgment,  but  must  be  made  before 
the  close  of  the  term  at  which  the  trial  is  had.^  But  where  the 
cause  is  discovered  after  the  term,  the  application  must  be  made 
within  a  year,  not  later  than  the  second  term  after  the  discovery, 
in  the  manner  hereafter  pointed  out.^ 

§  6.  JSequirements  of  the  code^  unknov>7i  to  the  common  Icyw. 
Several  qualifications  are  introduced  by  the  code,  which  were  be- 
fore unknown;  and  about  the  wisdom  of  some  of  which,  there  is 
much  question:  1.  It  is  provided,  that  in  granting  new  trials, 
the  court  may  do  so  at  the  costs  of  tlie  party  applying,  or  may 
apportion  the  costs,  or  the  costs  may  abide  the  final  determination. 
2.  It  is  provided,  that  a  new  trial  shall  not  be  granted  on  account 
of  the  smallness  of  the  damages,  in  actions  for  an  injury  to  the 
person  or  reputation ;  nor  in  any  other  action  where  the  damages 
shall  equal  the  actual  pecuniary  damages  sustained.  3.  'No  more 
than  two  new  trials  can  be  granted  to  the  same  party  in  the  same 
cause. 

§  7.  JPlan  of  the  condderation  of  ccmsesfor  a  new  trial.  The 
several  causes  will  now  be  examined  and  construed,  so  far  as  the 
course  of  adjudged  cases  furnishes  any  light;  for  that  purpose, 
and  after  the  several  causes  are  discussed,  some  attention  will  be 
given  to  the  exceptions  or  limitations  already  mentioned.  A  mem- 
ber of  the  late  supreme  bench,  by  implication,  depreciates  the 
I^gal  sagacity  of  the  bar,  because  they  constantly  make  mistakes 

S3R.  S.  (1876)  179-80,§  853.  'Id.  §  854 

•  Id.  183,  8  855.  «Id.§856. 
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in  the  construction  of  the  rules  of  practice  in  new  trials,  disre- 
garding the  repeated  published  decisions  of  the  court,  while  at 
the  same  time,  he  admits  their  want  of  imiformity.^     It  may 
well  be  said,  however,  that  this  branch  of  the  law,  under  the  sev- 
eral provisions  of  the  code,  and  the  decisions  of  the  supreme  court 
thereon,  is  the  most  complicated  and  technical  system  of  laws  upon 
this  branch  of  the  practice,  known  in  this  country.    This  branch 
of  the  common  law  practice  in  England,  or  in  this  state  before 
the  code,  or  in  the  state  or  federal  courts  where  the  common  law 
practice  still  prevails,  is  simple,  compared  with  it    And  the 
hope  of  improvement  much  depends  upon  some  change  whereby 
the  supreme  court  shall  be  so  relieved  from  the  pressure  of  an 
overcrowded  docket,  as  to  have  time  more  carefully  to  compare 
their  rulings  upon  points  of  practice,  and  preserve  harmony  and 
uniformity,  so  that  the  provisions  of  the  code  of  procedure  shall 
have  such  a  construction  as  will  render  the  practice,  as  simple 
under  the  code,  as  at  the  common  law.     • 

§  8.     The  first  ^eoification  examined.    The  first  specification 
of  causes  is  quite  comprehensive,  embracing  all  irregularities  in 
the  proceedings  after  the  making  up  of  the  issues,  and  before  the 
verdict  or  finding  is  rendered;  whether  in  the  rulings  of  tlie  court, 
or  in  the  conduct  or  misbehavior  of  the  jury  or  prevailing  party. 
Thus,  the  rulings  upon  a  motion  for  a  continuance;^  a  change  of 
venue;'  or  a  motion  to  suppress  depositions;*  are  embraced  under 
errors  in  rulings,  belonging  to  these  classes;  they  must  a)l  be 
saved  by  exception  when  they  occur,  and  must  be  placed  in  the 
record  by  bill  of  exceptions,  and  assigned  as  causes  for  a  new 
trial,  in  order  to  make  them  available  on  appeal;  otherwise,  all 
such  errors  are  waived."    The  "  orders  of  court,  and  exercise  of  dis- 
cretion, whereby  the  party  is  prevented  from  having  a  fair  and 
impartial  trial,"  embrace  all  erroneous  rulings,  which  have  not 
been  already  enumerated;  such  as  rulings  concerning  the  produc- 
tion and  inspection  of  writings,  granting  or  refusing  postpone- 
ments of  a  cause,  or  calling  it  for  trial  out  of  its  order;  requiring 

>  Busklrk'fl  Pr.  220.  *  R.  R.  Co.  v.  Riley,  89  Ind.  568 ;  Pat- 

*  Kent  9.  Lauson,  12  Ind.  675;  Carr    terson  «.  Lord,  47  id.  208. 
V.  Eaton,  42  id.  885.  *  See  cases  cited,  supra. 

'Horton  v.  Wilson,  25  Ind.  816; 
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answers  to  inteirogfitories,  refusing  to  permit  a  party  to  defend  m 
forviu  paiuperis^  or  the  like.^ 

§  9.  Irregularity  of  the  jv/ry  or  prevailing  party.  LTegu- 
laritv  of  the  jury  or  prevailing  party,  really  embraces  "  miscon- 
duct of  the  jury  or  prevailing  party"  in  the  second  specifica- 
tion; for,  although  irregularity,  which  is  but  doing  what  ought 
to  be  omitted,  or  omitting  what  ought  to  done,  *  may  exist  with- 
out fniscondiictj  which  is  unlawful  behavior;'  yet  the  latter  can- 
not exist  without  the  former.  And  the  two  are  so  nearly  together 
as  not  to  require  separate  consideration. 

§  10.  Irregularis  or  misconduct  of  the  jury.  To  be  a  good 
cause  for  a  new  trial,  must  be  gross,  and  must  probably  have  af- 
fected the  rights  of  the  parties  complaining.^  But  where,  by  rea- 
son of  irregularity  of  the  jury,  there  can  be  no  certainty  that  the 
verdict  has  not  been  improperly  influenced,  there  will  be  a  new 
trial  granted.  And  so,  where  the  jury,  by  a  trick,  in  the  night, 
led  the  bailiff  to  believe  that  they  had,  when  they  had  not  agreed 
upon  a  verdict;  and  he  permitted  them  to  disperse;  and  on  the 
next  morning  they  agreed  upon  a  verdict  and  brought  it  into 
court;  it  was  held  to  be  such  misconduct  as  to  vitiate  the  ver- 
dict' 

§11.  Evidence  of  misconduct  impeaching  a  verdict.  Affi- 
davits of  jurors  wUl  be  received  to  support,  but  not  to  Impeach 
their  verdicts  for  misconduct  on  a  motion  for  a  new  trial.*  And 
evidence  impeaching  a  verdict  for  misconduct  of  the  jury  is  re- 
ceived by  the  court  with  a  presumption  against  the  charge;  and  if 
this  presumption  is  overcome  by  a  fair  preponderance,  and  the  mis- 
conduct is  such  that  it  probably  influenced  the  verdict,  to  the 
prejudice  of  the  complaining  party,  or  if  the  misconduct  fully  ap- 
pear and  be  gross,  and  it  be  not  fully  apparent  that  it  did  not  influ- 
ence the  result  to  the  injury  of  the  complaining  party,  the  motion 
for  this  cause  will  prevail. 

§  12.  Motion  for  misconduct  rrmst  he  supported  hy  affidavit. 
Misconduct  of  a  jury,  as  a  cause  for  a  new  trial,  must  not  only  be 

'  See  Rnskirk's  Fr.  225,  and  cases  id.   (826 ;  Toliver  o.   Moody,  89   id. 

cited.  148. 

•  1  Bouv.  Law  Diet  667.  »  Short  v.  West,  80  Ind.  867. 

*2  Id.  169.  •  Flatter  «.  McDermitt,  21  Ind.  174; 

«  Harrison  «.  Price.  22  Ind.  165 ;  25  Withers  o.  Fiscus,  40  Ind.  181. 
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supported  by  aflSdant,  but  under  the  rulings,  in  order  to  assign 
error  upon  appeal,  successfully,  the  affidavit  must  be  put  in  tie 
record  by  bill  of  exceptions.^ 

§13.  Irregularity  or  miscondtuit  of  the  prevaili/tig  party. 
Just  what  irregularity  or  misconduct  will  be  sufficient  to  justify 
the  court  in  granting  a  new  trial  is  not  very  well  determined.  A 
few  examples  of  misconduct  may  be  enumerated.  Surreptitiously 
getting  before  the  jury  a  paper  or  documentary  evidence;  any  com- 
munication with  one  or  more  jurors,  pending  the  trial,  concerning 
the  same,  out  of  court,  whereby  he  or  they  may  have  been  improp- 
erly influenced  to  return  a  verdict  for  the  party;  any  device  or 
trick,  whereby  evidence  has  been  suppressed,  or  the  proceedings  of 
the  court  have  been  thwarted,  or  an  unconscionable  advantage  has 
been  obtained,  or  the  court  has  been  misled,^  and  so,  where  a  jury 
under  the  statute,  are  permitted  to  examine  the  lootis  in  quo  and 
the  party  to  the  suit  do  or  say  something  to  influence  the  jury  in 
his  own  favor.* 

§  14.  Miscondtcct  of  attorney  attributed  to  client  represented. 
Any  misconduct  on  the  part  of  the  attorney  would  be  imputed  to 
the  party  he  represented.  In  a  recent  case,  misconduct  of  the 
prevailing  party  is  assigned  as  a  cause  for  a  new  trial,  based  upon 
the  charge  that  the  counsel  for  the  plaintiff  went  out  of  the  rec- 
ord in  the  cause,  and  made  statements  of  fact  not  in  the  evidence; 
and  the  motion  being  overruled,  the  point  was  made  in  the  su- 
preme court  and  overruled,  because  the  court  was  not  request- 
ed to  interfere.*  And  in  another  case,  where  the  court  refused 
to  interfere,  the  case  was  reversed  because  of  the  refusal  of 
the  court  to  interfere,  upon  request  of  opposite  counsel,  as 
would  seem.^  So  that  the  question  was  m  both  cases  rather 
discussed  as  belonging  to  the  specification,  ert^or  of  law  oc- 
curri/ng  at  the  trial  excepted  to.  *  *  *  But  it  is  probably  true, 
that  if  counsel,  in  the  conduct  of  the  case,  should  be  guilty  of  any 
outrageous  behaviour,  so  as  to  influence  the  jury  beyond  the  con- 

» Matlock  V,  Todd,  19  Ind.  180 ;  and  •  Graham  &  WaL  New  Trials,  45  et 

upon  misconduct  of  the  Jury  gener-  seq.;  cited  Bnskirk's  Pr.  229-230. 

ally,  see  Tomlinson  v.  Derby,  Am.  L.  'Erwin  v.  Bulla,  29  Ind.  95. 

Reg.  Sept.  1,  1875,  p.  854,  and  note  *  Railway  Co.  «.  Mathias,  50  IncL 

copied  into  Buskirk's  Pr.  p.  226,  et  65. 

scq.  '  Ferguson  «.  The  State,  49  Ind.  88. 
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rol  of  the  court,  it  might  be  regarded  as  misconduct  of  the  party^ 
and  might  be  assigned  as  a  cause  for  a  new  trial. 

§  15.  Jfisconduct  of  counsel  in  argument  not  objected  nor  ex- 
cepted tOj  cannot  constitute  grounds  for  a  ne\o  trial.  In  a  recent 
case,  there  is  a  very  elaborate  discussion  of  this  point  by  the  su- 
preme court,  and  many  authorities  are  cited.*  And  the  doctrine  is 
announced,  that  unless  objection  is  made  by  opposite  counsel,  no 
misstatement  or  other  misconduct  of  counsel  in  the  argument 
can  be  successfully  assigned  as  a  cause  for  a  new  trial.  But  with- 
out the  examination  of  the  cases  cited,  the  inquiry  is  submitted 
with  great  deference,  whether  indeed  any  advantage  would  be 
gained  by  objecting?  What  good  is  gained  by  asking  the  court  to 
stop  counsel  after  he  has  violated  the  law  and  outraged  the  rights 
of  the  party?  Why  not  make  parties  responsible  for  misconduct  of 
counsel  in  the  progress  of  the  trial?  And  it  is  further  suggested, 
that  the  argument  of  the  judge,  whose  opinion  is  copied,  proves 
that  such  misstatements  of  facts  are  outrageous  nviscondu^ct,  inde- 
pendently of  any  objection  by  adverse  counsel.*  But  if  the  court 
should  refuse  to  repress  such  misconduct  when  objected  to,  it  would 
be  clear  error.* 

§  16.  Accident  or  surprise  against  which  ordinary  prudence 
could  not  have  g^ia/rded.  This  cause  for  a  new  trial  is  one  which 
is  not  very  easy  to  define;  but  generally  any  accident  which  is  un- 
foreseen, and  which  the  party  could  not  reasonably  have  anticipated, 
and  by  which  he  is  prevented  from  having  a  fair  trial,  will  be  suf- 
ficient to  justify  the  motion  for  this  cause.  And  so,  also,  where 
there  is  a  clear  case  of  surprise  of  the  party,  or  his  counsel,  on  a 
material  point  or  circumstance  which  could  not  have  been  antici- 
pated, and  when  want  of  care  or  skill  cannot  be  justly  imputed, 
and  injustice  has  thereby  been  done,  the  case  is  within  this  sub- 
division.^ And  in  a  motion  under  this  head,  the  party  ap- 
plying should  show  by  what  evidence  the  ground  of  surprise  is  to 
be  overcome  in  another.' 

>  Railway  Co.  t.  Myrtle,  51  Ind.  566.  o.  The  State,   2  Ind.  438 ;  Martin  o. 

*  Tucker  o.  Heniken,  41  K.  H.  817;  Orndorff,  22  Iowa,  504;  8  Wend.  570; 

51  Ind.  rapra,  577  et  seq.  5  Bos.  200;  2  Duer,  810. 

'Ballock  0.   Smith,    15   Ga.  511;  «Hin.  on  New  Tr.  898,  g  1. 

Dickinson  «.  Burke,  25  id.  225 ;  Bead  » Id.  400,  g  6. 
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§  17.  Cases  under  this  head^  hard  to  classify — much  in  the  dis- 
cretion of  the  covH  trying  the  cause.  As  to  the  particular  classes 
of  cases  which  are  held  to  be  within  the  definition,  so  much  de- 
pends upon  the  exercise  of  a  sound  discretion  of  the  court,  that 
the  decisions  upon  this  point  show  a  great  want  of  uniformity, 
the  disposition  of  appellate  courts  being  to  acquiesce  in  the 
rulings  of  the  court  below,  unless  there  is  a  clear  case  of  violation 
of  the  rights  of  the  party  appealing. 

§  18.  Surprise  as  to  testimony.  Surprise  as  to  the  testimony 
of  the  witnesses  of  the  party,  or  of  the  witnesses  of  the  adversary, 
are  not,  in  general,  sufficient  grounds  for  a  new  trial.^  Yet,  where 
in  addition  to  the  affidavit  of  surprise,  it  appears  that  through  the 
duplicity,  false  statements  or  gross  mistakes  of  the  party's  own 
witness,  without  his  fault,  and  in  a  manner  and  concerning 
a  matter  wherein  ordinary  diligence  could  not  have  guarded 
against  the  same,  he  has  been  misled,  and  thereby  injured;  and 
where  it  further  appears,  that  upon  another  trial,  the  obnoxious 
evidence  by  which  the  party  was  surprised  can  be  overcome,  or 
the  omitted  evidence  can  be  suj)plied,  by  means  which  were  not 
within  the  reach  or  knowledge  of  the  party  at  the  former  trial, 
the  motion  for  this  cause  will  prevail.* 

§  19.  Sv/rprise  at  the  evidence  of  the  adverse  j^arty.  And  so 
where  the  application  is  made  upon  the  ground  of  surprise  at  the 
evidence  of  the  adverse  party;  where  the  witness  or  the  adverse 
party  has  misled  the  party  moving,  upon  this  ground,  by  some 
misstatement  or  representation,  whereby,  without  any  want  of 
care  on  his  part,  he  has  been  thrown  off  his  guard  and  surprised, 
to  his  injury,  the  application  will  be  successful,  subject  to  the 
same  qualifications  as  apply  to  the  testimony  of  the  party's  own 
witness,  already  referred  to.  So,  where  a  plaintiff,  for  the  pur- 
pose of  misleading  him,  tells  the  defendant  that  certain  proposi- 
tions in  issue  will  not  be  controverted  on  the  trial,  and  the 
defendant  relies  upon  the  statements;  and  if  the  plaintiff,  not- 
withstanding the  representation,  gives  evidence  upon  such  points, 
and  the  defendant,  having  relied  upon  the  representations,  is  sor- 

1  Graeter  o.  Fowler,  7  Blackf.  554;    Martin,  89  id.  242. 
Hill,  on  New  Tr.  412,  g  36;  Lanmore       » Todd  «.  The  State,  25  id.  213;  Hill. 
c.  Williams,  30  Ind.  18 ;  Atklsson  9.    on  New  Tr.  418,  §  40. 
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prised  to  his  injury;  a  new  trial  will  be  awarded  on  the  ground  of 
Burprise.^  And  so,  where  the  defendant  surprise  the  plaintiff  by 
the  testimony  of  perjured  witnesses,  siistaining  a  point;  and  the 
application  is  fortified  by  the  affidavit  of  the  plaintiff  and  sev- 
eral witnesses.^ 

§  20.  Surprise  arising  ovi  of  act  or  omission  of  attorney. 
It  is  said  applications  for  this  cause  are  never  granted,  on  account 
of  surprise  arising  out  of  any  act  or  omission  of  counsel,  which 
was  not  virtually  unavoidable,  in  the  exercise  of  ordinary  care  by 
such  counsel,  as  the  act  of  the  attorney  is  imputed  to  the  party  to 
whom  the  attorney  is  liable  in  case  of  negligence.^  But  although 
this  is  the  general  rule,  yet  in  practice  it  is  often  relaxed,  and 
parties  are  relieved  even  where  there  has  been  excusable  negli- 
gence. 

§  21.  The  rule  as  to  sti/rprise  less  liieral  toward  plaintiff^ 
than  the  defendant.  A  less  liberal  rule  prevails  in  favor  of  a 
plaintiff  than  a  defendant,  upon  the  question  of  surprise,  as  the 
plaintiff  may  relieve  himself  by  dismissing. 

§  22.  Error  in  the  assessment  of  damages.  The  fourth  and 
fifth  causes  for  a  new  trial  may  be  considered  together.  Indeed, 
it  is  no  disparagement  to  the  framers  of  the  code,  to  say  that  these 
two  causes  should  be  embraced  in  one,  and  might  read  thus: 
^  Error  in  the  assessment  of  damages  in  all  cases  where  too  large, 
and  in  all  cases  where  too  small,  excepting  in  actions  for  injury 
to  the  person  or  reputation,  and  other  actions  founded  in  tort, 
wherein  the  damages  are  equal  to  the  actual  pecuniary  injury 
sustained*"  This  would  embrace  the  sense  of  these  two  specifica- 
tions, with  the  substance  of  the  second  specification  of  exceptions 
above,  of  which  more  hereafter. 

§  23.  Hides  of  actions  fovmded  on  contract.  In  actions 
founded  on  contract,  the  damages  are  matter  of  proof,  and  if  they 
are  assessed  by  the  jury,  and  if  clearly  contrary  to  the  evidence, 
the  verdict  will  be  set  aside;  and  this  error  is  also  clearly  em- 
braced in  the  next  specification,  and  there  can  be  no  sensible  rea- 

ft 

^  Haynes  t.  The  State,  45  Ind.  424.  seq. ;  Bosenkrans  o.  The  State,  6  Ind. 

*Hill.  on  New  Tr.  419,  g  51 ;  see  gen.  407. 

«naiy,  Sargent  «.  ,  6  Oowen,  » Hill,  on  New  Tr.  421,  §54;  id.  422, 

IM;  1  Gr.  &  W.  on  New  Tr.  g  18  et  §  55;  Bell  o.  Tanguy,  4a Ind.  49. 
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son  why  the  error  ig  not  available  under  that  assignment,  thongh 
the  rulings  are  otherwise.* 

§  24r.  Hide  m  actions  V/pcm  contract  further  disctissed.  The 
damages  being  thus  determined  by  proof,  the  question  of  fact  is 
submitted  upon  proof  and  is  governed  by  rules  which  will  be  dis- 
cussed under  the  next  subdivision,  and  need  not  be  elaborated  here. 

§  25.  Rule  in  actions  fovmded  in  tort;  difference.  In  actions 
founded  in  tort,  however,  a  diflEerent  rule  prevails;  the  court  will 
not  interfere  on  this  ground  alone,  unless  the  damages  are  so  ex- 
cessive as  to  induce  the  belief  that  the  jury  were  actuated  by  some 
improper  motive,  such  as  partiality,  prejudice  or  the  like. 

§  26.    Further  discussion  of  the  difference  of  the  rxde  m  con- 
tract and  tort;  error  on  this  svhject  if  not  assigned^  waived. 
Says  Judge  Buskirk,  then  a  member  of  the  supreme  court:  "  The 
safe  course  will  be  in  actions  founded  on  tort,  to  assign  excessive 
damages'^  and  in  actions  founded  on  contract  that  the  damages 
are  too  large  or  too  small?    But  really  can  it  be  possible  that 
it  would  not  be  safe  to  assign  that  the  damages  were  excess- 
ive in    contract^  or    that    they    are  too    large  in  tortf      But 
the  supreme  court  have  answered  the  inquiry  in  the  negative,' 
The  discussion  of  such  distinctions  looks  too  much  like  trifling 
with  the  rights  of  parties,  and  wasting  the  time  of  the  courts. 
But  while  they  are  discussed  by  the  judges,  it  may  perhaps  be 
safer  for  the  profession  to  heed  them,  and  at  all  events,  it  is  too . 
well  settled  to  admit  of  controversy,  that  this  cause  assigning  the 
error  in  the  assessment  of  damages  must  be  presented  in  form,  in 
order  to  raise  any  question  in  the  supreme  court  upon  the  correct- 
ness of  the  amount  of  damages  assessed.^    The  limitations  upon 
the  right  to  grant  a  new  trial  on  account  of  the  smallness  of  the 
damages  in  certain  cases  will  be  discussed  under  the  second  ex- 
ception to  the  right  of  the  court  to  grant  new  trials.*     Where  the 
cause  for  a  new  trial  is  excessi/oe  damages^  in  actions   founded 
upon  cont/ract  or  in  tort^  and  the  cause  is  well  assigned,  the  plaint- 
ijff  may  obviate  the  granting  of  a  new  trial  by  remdttitur  before 
the  motion  is  decided,  but  not  after.' 

'  Spurrier  v.  Briggs,  17  Ind.  629 ;  Ehr-  415 ;  Rosenbaum  tj.  McThomas,  84  id. 

man  v.  Kramer,  80  id.  26.  881 ;  Barnes  v.  Roemer,  89  id.  589. 

« Buskirk's  Pr.  236.  » Infra,  §  68. 

» Hill  V.  Newman,  47  Ind.  187.  •RemlUilur  is  the  act  of  Uie  plaint- 

^  Walpole's  AdmV  v.  Carlisle,  82  Ind.  iff  upon  the  record,  whereby  hu  abates 
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.§  37.  The  »{xth  cause^  the  verdict  or  finding  is  not  sustained 
h/  sufficient  etxiden<:e  or  is  contrary  to  law.  The  sixth  cause  is 
one  of  very  general  application,  one  over  which  the  court  trying 
the  cause  exercises  a  wide  discretion,  and  .at  the  same  time,  where, 
if  an  error  is  committed,  there  is  very  rarely  any  adequate  remedy 
by  appeal.^  It  therefore  becomes  of  the  utmost  importance,  to 
point  out  with  accuracy,  the  application  in  practice  of  the  rule 
which  should  govern,  in  granting  or  refusing  new  trials,  because, 
as  it  is  claimed,  th^  verdict  is  not  sustained  hy  sufficient  evidence. 

§  28.  IhUies  of  the  court  and  jury  respectively.  In  the  first 
place,  while  to  the  court  is  committed  the  determination  of  ques- 
tions of  law,  and  to  the  jury  questions  of  fact,  yet  in  nearly 
every  case  where  a  general  verdict  is  rendered,  mixed  questions 
of  law  and  fact  are  presented  to  the  jury.  And  hence  in  this 
application  of  legal  principles,  under  the  instructions  of  the  court  to 
facts,  comes  the  great  liability  on  the  part  of  the  jury,  composed 
for  the  most  part  of  men  unaccustomed  to  any  sort  of  logical 
or  legal  investigations,  to  go  wrong  and  to  follow  prejudice,  whim 
or  preconceived  preference.  Keference  to  this  subject  was  made 
in  a  former  section,^  and  its  repetition  here  is  only  justified  by 
the  magnitude  of  the  wrongs  resulting  from  want  of  recognizing 
the  existence  of  the  evils  alluded  to,  by  the  judges  of  the  nisi 
prius  courtSy  in  the  discharge  of  their  duties,  in  setting  aside 
wrong  verdicts  and  granting  new  trials,  as  well  as  in  giving  proper 
and  sufficiently  pointed  instructions,  which  was  the  subject  of  dis- 
cussion in  the  former  allusion. 

§  29.  Ihdies  of  the  judge  at  the  trial.  Whether  there  is 
sufficient  evidence  to  justify  the  verdict  of  the  jury,  is  a  question 
which  should  be  answered  in  every  case  by  the  judge  in  the  most 
careful,  conscientious,  and  intelligent  manner.  This  can  only  be 
done  by  having  given  unbiased  and  impartial  attention  to  the 
evidence  and  arguments  of  counsel,  upon  the  trial,  not  only  as  to 
the  statements  of  the  witnesses,  but  as  to  the  degree  of  intelli- 
gence manifested  by  them,  respectively,  as  well  as  to  their  man- 
ner and  behavior  on  the  stand,  and  their  apparent  candor  and 

or  remits  the  excess  of  damages  found    ing  to  accept    2  Bouv.  Law  Diet.  445* 
by  the  jury  beyond  the  sum  laid  in       ^Edsall  «.  Ayres,  15  Ind.  286. 
the  declantion^  or  the  sum  he  is  will.       <  Ante,  ch.  YIII,  §  79.  et  seq. 
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fairness,  or  duplicity  and  partiality.  For  it  is  a  mistake  to  assume 
that  the  jury  alone  have  to  do  with  this  class  of  observations. 
And  it  is  a  libel  upon  the  administration  of  justice,  to  say,  that  it 
is  the  duty  of  a  judge  to  respect  a  verdict,  based  upon  a  supposed 
preponderance  of  the  evidence,  when  this  preponderance  consists 
in  the  number  and  positiveness  of  assertions  of  prejudiced  or  per- 
jured witnesses  against  manifest  truth  —  a  verdict  rendered  by 
a  well  meaning,  but  uninstructed  jury,  upon  ingeniously  prepared 
and  skillfully  presented  false  testimony,  against  the  truth  unskill- 
fuUy  and  inartistically  presented. 

§  30.     Hie  duties  of  the  jxcd^e  continued.      The  rule  of  his 
diity  stated.    The  assumption  too  often  is,  that  the  judge  must 
not  interfere  with  the  verdict,  where  there  is  any  sufficient  evi- 
dence upon  which  to  base  it.    This  is  perhaps  a  proper  statement 
of  the  rule,  but  evidence  is  that  which  convinces  the  mind  of  the 
truth  of  the  fact  sought  to  be  proved;  and  the  mind  of  the  judge 
should  be  convinced,  as  well  as  that  of  the  jury,  that  there  is  an  hon- 
est, truthful  basis  of  evidence  upon  which  the  verdict  can  rest;  else . 
he  should  set  such  a  verdict  aside.     Otherwise,  artful  knavery 
would  often  prevail,  over  honesty  and  fair  dealing.     There  is  a 
higher  plane  for  the  discharge  of  judicial  duty,  than  can  be  reached 
by  adhesion  to  the  letter  of  dry  technical  rules.     Not  that  the 
judge  should  disregard  even  technical  rules,  but  he  should  at  every 
step  have  in  view  the  administration  of  justice,  under  the  rules 
of  law;  and  whenever  a  discretion  is  lodged  in  the  judge,  that 
should  always  be  exercised  with  a  view  to  prevent  fraud  and  dis- 
honesty, and  to  promote  justice,  honesty  and  fair  dealing.     The 
perversion  of  justice  under  the  forms  of  law,  by  a  blind  adhesion 
to  useless  technical  rules,  which  fetter,  rather  than  promote  jiifttice, 
is  the  reproach,  both  of  the  judiciary  and  of  the  bar. 

§  31.  The  duty  of  the  judge  continued.  On  the  other  hand 
the  contempt  of  technical  rules,  and  the  attempt  by  the  court,  to 
disregard  the  rules  of  law,  when  they  conflict  with  the  abstract 
notion  of  right  entertained  by  the  judge  in  each  particular  case, 
are  perhaps  worse  than  the  other  extreme. 

§  32.  TTie  difficulty  of  defining  the  dv/ties  ofthejudge^  in  de- 
termming  the  mfficiency  of  the  evidence.  The  difficulty  of  stat- 
ing any  fixed  rules  in  this  class  of  cases  is  greatly  euhanced  by 
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the  fact,  that  the  supreme  court  adopt  a  different  rule  for  their 
guidance,  from  the  one  which  they  lay  dowu  for  the  nisi  priua 
courts;^  and  one  which  renders  a  review  of  the  rulings  of  the  lat- 
ter courts  upon  this  point  impracticable.  For,  however  often  the 
appellate  court  may  lay  down  the  law  for  the  lower  courts,  so  long 
as  it  approves  of  the  rulings  of  the  latter,  or  fails  to  condemn 
them,  by  affirming  them,  the  influence  of  the  appellate  court  will 
hardly  be  felt  practically,  notwithstanding  its  frequent  intimations 
that  the  court  below  ought  to  have  interfered;  and  the  discussion  of 
the  question  by  text-writers  is  everywhere  pervaded  with  extracts 
from  decided  cases  where  the  courts  are  discussing  the  rules  which 
should  govern  appellate  courts. 

§83.  A  proxvnuite  definUian  of  the  duties  of  a  judge  in  a 
tried  hy  jury.  The  duty  of  the  judges  at  nisi  prius^  in  sustain- 
ing or  overruling  a  motion  for  a  new  trial  because  the  verdict  is 
against  the  evidence,  is  well  stated  in  an  opinion  of  the  supreme 
court  of  a  neighboring  state.'  After  stating  some  of  the  consid- 
erations which  influence  appellate  courts,  the  opinion  proceeds: 
'^  A  mention  of  these  considerations  upon  which  the  rule  for  the 
appellate  courts  is  (in  part)  founded,  is  sufficient  to  show  that  the 
rule  ought  not,  and  does  not,  have  any  application  whatever  to  the 
fiiai  prius  courts.  These  courts  ought  to  independently  exercise 
thdr  power  to  grant  new  trials,  and  with  entire  freedom  from  the 
rule  which  controls  appellate  tribunals;  they  ought  to  grant  new 
trials  whenever  their  superior  and  more  comprehensive  judgment 
teaches  them  that  the  verdict  of  the  jury  fails  to  adminster  sub- 
stantial justice  to  the  parties  in  the  case.  Whenever  it  appears 
that  the  jury  have,  from  any  cause,  failed  to  respond  truly  to  the 
real  merits  of  the  controversy,  they  have  failed  to  do  their  duty, 
and  the  verdict  ought  to  be  set  aside  and  a  new  trial  granted. 
But  while  the  greatest  freedom  on  the  part  of  nisi  prius  judges 
should  be  exercised  in  setting  aside  verdicts,  in  order  to  secure  and 
eflectnate  justice,  yet  judges  ought  to  use  caution  in  the  exercise 
of  the  power,  so  as  not  to  invade  the  legitimate  province  of  the 
jury,  when  they  have  manifested  a  fair  and  intelligent  consider- 
ation of  the  evidence  submitted  to  them;  nor  to  injuriously  pro- 

>  Oewe^  9.  0.  &  N.  W.  R.  K.  Co.  81  Iowa,  878,  cited  Buskirk's  Pr.  288. 
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tract  litigation  in  pursait  of  invariable  and  absolute  justice  in 
every  case;  for  this  cannot  be  attained."  To  this  discriminating 
statement  of  the  rule  which  should  govern,  nothing  need  be  added 
under  this  head. 

§  34.     The  verdict  is  contrary  to  law  —  second  clause^  sixth 
sj>eciJic(Uion  of  causes.    The  last  clause  of  the  sixth  specification 
of  causes  for  a  new  trial  may  perhaps  be  well  regarded  as  having 
very  little  importance  in  practice,  under  the  construction  given  to 
it  by  the  supreme  court.    Before  written  causes  were  required, 
and  in  the  common  law  courts  where  they  still  do  not  prevail,  a 
new  trial  is  granted  because  the  verdict  is  against  law  or  against 
the  evidence.    The  one  is  where  there  is  no  evidence  to  support 
the  verdict,  either  legal  or  illegal;  the  other  is  where  the  evidence, 
though  sustaining  the  verdict,  is  illegal.    Under  the  code,  how- 
ever, the  first  clause  of  the  sixth  specification  varies  the  phraseology 
formerly  used.     ^^The  verdict  is  not  sustained  hy  sufficient  evi- 
dence^^  implies  that,  if  the  verdict  is  not  sustained  by  sufficient 
legal  evidence,  the  motion  for  this  cause  ought  to  be  sustained; 
and  hence  there  is  no  ground  for  the  former  distinction  between  a 
case  where  the  verdict  was  not  against  the  evidence,  but  the  evi- 
dence was  illegal^  and  therefore  the  verdict  against  law.     For  if 
the  evidence  be  illegal,  it  is  insufficient,  most  clearly;  and  this 
view  is  sanctioned  by  the  supreme  court.    And  so^  where  the 
action  was  founded  upon  a  liability  of  a  replevin  bail,  which  de- 
pended upon  the  validity  of  a  record;  the  record  was  read  in  evi- 
dence without  objection,  and  it   was  insisted  that  thereby  the 
objection  to  its  validity  was  waived;  but  it  was  held  that  though 
the  record  was  in  evidence,  it  being  iUegal^  the  evidence  was  not 
sufficient  to  sustain  the  finding  of  the  court,  and  a  new  trial  was 
therefore  awarded.*    And  so  if  either  party  without   objection 
should  introduce  irrelevant  or  incompetent  oral  evidence,  the  court 
may  direct  the  jury  to  disregard  it,  and  if  the  court  do  not  interfere, 
and  the  party  giving  the  illegal  evidence  prevail  upon  the  same, 
and  the  verdict  is  not  sustained  by  sufficient  legal  evidence,  it 
will  be  set  aside  under  the  sixth  assignment.    But  when  the  ob- 
jection is  technical,  as  where  secondary  is  used  instead    of  pri- 
mary or  the  like,  if  objection  be  not  made  at  the  trial,  it  is  waived. 

>  Opinion  of  Buskirk,  J.,  in  Hoaghland  o.  State,  48  Ind.  587. 
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§  35.  Second  clatiae  of  sixth  specification,  etnhraced  in  the 
first  under  the  rulings.  This  view  being  well  founded,  the  second 
clause  of  the  sixth  specification  is  embraced  in  the  first;  and  most 
assuredly  so  if  the  proposition  be  well  founded,  that  "  a  verdict 
which  is  contrary  to  law  is  one  which  is  contrary  to  the  princi- 
ples of  law,  applied  to  the  facts  which  the  jury  were  called  upon 
to  try;''  ^  and  this  seems  to  be  the  received  definition.  Such  a 
verdict  is  very  clearly  one  which  "  is  not  sustained  by  suflScient 
(legal)  evidence." 

§  36.  Where  the  verdict  is  ianpefrfect  or  informjal^  and  it  ap- 
pears on  thefa,ce  of  the  record.  "WTiere  the  verdict  is  informal, 
defective  or  imperfect,  and  such  fault  appears  on  the  face  of  the 
record,  it  is  not  a  verdict  contrary  to  law,  but  is  an  irregular 
verdict,  which  is  only  reached  by  a  motion  for  a  venire  d^  novo^ 
as  will  appear  hereafter.* 

§  37.  Rtde  the  same  wnder  sixth  specifioationj  whether  cause 
tried  by  court  or  ju/ry.  It  may  be  added  that  the  same  rules 
which  have  been  pointed  out  concerning  objections  to  a  verdict 
under  the  sixth  specification  apply  equally  to  the  finding  of  the 
court,  where  the  cause  is  tried  by  the  court  upon  the  evidence;  the 
only  difiference  being  that  the  cause  in  the  one  case  specifies  the 
verdi/^  of  the  jury ^  and  in  the  other  ^ei  finding  of  tlie  court. 

§  38.  Newly  discovered  evidence.  The  seventh  specification 
of  causes  for  a  new  trial  is,  "  newly  discovered  evidence,"  material 
for  the  party  applying,  which  he  could  not  with  reasonable  dili^ 
genoe  have  discovered  and  produced  at  the  trial.  In  order  that 
tlie  party  may  have  a  right  to  a  new  trial,  on  the  ground  of  after 
discovered  evidence,  it  is  not  only  necessary  that  it  should  be,  in 
com^pliance  with  this  statutory  specification,  such  as  could  not 
with  reasonable  diligence  have  been  discovered  and  produced  at 
the  trial,  but  must  be  material  in  its  object,  going  to  the  merits 
of  the  case;  and  not  merely  cumulative,^  corroborative  or  collateral ; 
and  most  be  such  as  ought  to  be  decisive  and  productive  on  the 
trial  of  opposite  results  ^  on  the  merits,  and  not  impeaching  or  going 
to  impeach  a  former  witness.* 

■Bossakerv.  Cramer,  18  Ind.  45.  *  Simpson  v.  Wilson,  6  Ind.  474; 

'  Boflsaker  «.  Cramer,  supra.  Bronson  r.  Hickman,  10  Ind.  8. 

» Poet,  §  77.                                 .  •  Hill,  on  N.  Tr.  875,  §  1 ;  Lister «. 

*  Shigly  «.  Snider,  45  Ind.  545,  and  Boker,  6  Blkf.  489. 

cited. 
Vol.  1—16 
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§  39.  Failure  to  use  diligence  defeats  the  motion.  Any  fail- 
ure to  use  due  diligence  to  discover  all  necessary  legal  evidence, 
will  defeat  an  application  for  this  cause;  as  where  the  newly  dis- 
covei'ed  evidence  was  the  probate  of  a  will,  and  it  did  not  appear 
that  any  inquiry  had  been  made  at  the  proper  office,  as  to  its  exist- 
ence; ^  and  so  in  all  other  cases,  where  by  reasonable  care  and  ac- 
tive diligence,  the  evidence  might  have  been  discovered  and  pro- 
duced, the  motion  for  this  cause  will  be  denied,  as  such  applications 
are  looked  on  with  suspicion  by  the  courts.* 

§  40.     Newly  discovered  cunmlati/oe  evidence^  no  cause  for 
nefw  trial.    A  new  trial  will  not  be  granted  for  newly  discovered 
evidence,  when  the  evidence  so  discovered  is  of  the  same  character 
as  that  which  was  given  on  the  trial,  that  is,  cumulative  evidence; 
or  if  it  consists  in  facts  which  were  forgotten  by  the  party  apply- 
ing, on  the  trial,  or  by  a  witness  called  by  him.  Nor  is  the  ignorance 
of  counsel  of  the  evidence  at  the  trial,  good  ground,  if  the  party 
who  was  examined  in  his  own  behalf  knew  of  it.^    But  although 
evidence  be  directed  to  the  same  point,  it  is  not  necessarily  merely 
cumulatime  in  the  prohibited  sense,  if  it  be  of  a  different  kind;* 
and  so  proof  of  the  admissions  of  a  party  to  the  suit  of  a  fact  is 
not  cumulative  of  other  evidence  tending  to  prove  the  same  fact' 
But  if  verbal  admissions  have  been  proved  on  the  former  trial,  ver- 
bal admissions  to  the  same  point  will  be  regarded  as  cumulative, 
being  of  the  same  kind,  and  to  the  same  point.*    But  not  bo  ot 
after-discovered  written  testimony. 

§  41.  A  case  stated  and  questioned.  It  is  laid  down  in  an  In- 
diana authority,  that  there  are  cases  where  a  new  trial  has  been 
granted,  upon  the  ground  that  the  party  was  surprised  by  the 
testimony  of  a  witness,  and  that  his  testimony  can  be  Bhown  to  be 
false.^  Such  a  case  may  arise,  but  the  new  trial  would  be  grunted 
in  such  a  case,  rather  on  the  ground  of  the  surprise  than  of  the 
newly  discovered  evidence.  The  cases  cited  give  no  countenance 
to  the  doctrine,  but  most  of  them  show  that  new  trials   are  rarely 

» Robinoe  «.  Doe,  6  Blkf.  85.  *  Hill,  on  N.  Tr.  882,  §  14. 

*Goe«.Givan,  1  Blkf.  867,  and  note  *  Hnmphreys  i).  B^ick,  49  Ind.  195^ 

2,  869 ;  Reno  v.  Robertson,  48  Ind.  106,  108. 

and  cases  cited.  *  1  Grcenl.  on  Ev.  §  d  ;  Humphrey 

>Bond  D.  Cutler,  7  Mass.  205-207;  «.  Marshal,  12  Ind.  609. 

Hill,  on  N.  Tr.  879,  g  7.  » Busklrk's  Pr.  244. 


Sbcs.  42-43.]  NEW  TRIALS.  243 

or  never  granted  for  newly  discovered  impeachijig  evidence.*  But 
a  new  trial  has  been  sometimes  granted  for  after-discovered  vyrit- 
ten  evidence  which  might  have  affected  the  competency  of  a  wit- 
ness; bat  this,  thongh  impeaching  testimony  in  one  sense,  is  not  sub- 
ject to  the  objection  to  which  oral  impeaching  testimony  is  obnox- 
ious,* 

§  42.  Error  of  law  occwrrmg  at  the  trial.  The  eighth  cause 
for  a  new  trial  is,  ^^ error  of  law  occv/rring  at  the  trials  excepted  to 
hj  the  party  making  the  applicationP  This  cause  is  couched  in 
language  different  from  that  usually  employed  at  the  common  law, 
and  embraces  simply  erroneous  rulings  during  the  triql  and  erro- 
neous instructions  given  to  the  jury.  These  rulings  are  strictly 
confined  to  the  progress,  beginning  with  the  first  step,  in  the  trial, 
and  ending  with  the  verdict  of  the  jury  or  finding  of  the  court; 
for  although  there  are  errors  occurring  before  the  trial,  which  affect 
the  rights  of  the  parties  in  obtaining  a  fair  and  impartial  trial,  and 
are  therefore  grounds  for  a  new  trial,  and  must  be  assigned  as  such, 
vet  these  belong  to  another  specification,  which  has  already  been 
considered.' 

§  43.  Error  in  rulings^  what.  Under  the  head  of  rulings^  is 
embraced  the  passing  upon  and  determination  of  every  question  of 
law,  which  can  arise  on  the  trial;  such  as  the  decision  of  questions 
arising  upon  the  impaneling  of  the  jury;  the  right  to  open  and 
dose;  the  competency  of  witnesses;  the  admission  or  rejection  of 
evidence;  the  giving  or  refusing  of  instructions  asked,  or  modify- 
ing the  same;  in  permitting  or  refusing  amendments  of  the 
pleadings;  in  exercising  the  specific  duties  imposed  by  the  statute, 
such  as  charging  the  jury  on  separation;  directing  them  concern- 
ing a  special  verdict  when  requested;  submitting  interrogatories 
or  instructing  the  jury  upon  special  findings;  interfering,  or  refus- 
ing upon  request  to  interfere  with  counsel,  in  the  argument  of  a 
cause;  in  permitting  or  refusing  pleadings  or  other  docimients  to  go 
to  the  jury  after  they  have  retired;  or  discharging  a  jury  before 
tliey  have  agreed;  and  other  rulings  of  a  minor  character,  which 
may  arise  and  which  have  not  been  enumerated. 

'  Mclntire  «.  Young,  6  Blkf.  406 ;       » Hill,  on  N.  Tr. 
Elliot  «.  AdamB,  8  id.  108 ;  Hill,  on  N.       » Supra,  §  8. 
Tr.  385,  §  19  et  aeq. 
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§  44.  Error  in  instructions^  what.  Under  the  head  of  error  in 
instructions^  is  embraced  all  errors  in  giving  instructions,  by  the 
judge  upon  his  own  motion,  whether  originally  before  the  jury 
retire,  or  upon  their  being  recalled  at  their  own  request,  or  upon 
the  direction  of  the  court. 

§  45.  Summa/ry  of  the  scope  of  "  error  of  lawP  It  would  be 
impracticable,  as  well  as  inappropriate,  to  enter  into  a  discussion 
of  the  various  grounds  of  error,  even  under  this  head.  Suffice  it 
to  say,  that  any  one  of  the  errors  above  enumerated,  either  in  rul- 
ings or  instructions,  having  been  excepted  to  at  the  proper  time 
and  in  the  proper  manner,  may  be  assigned  as  cause  for  a  new  trial. 

§46.    Strictness  required  in  reserving  errors  and  assigning 
them  in  the  motion  for  a  new  trial.    But  it  may  be  stated, 
generally,  that  in  order  to  make  any  of  these  errors  available  as 
grounds  for  a  new  trial,  or  for  reversal  on  appeal,  they  must  be 
specifically  assigned  in  writing  as  causes  for  a  new  trial.     If  no 
exception  is  taken  to  any  of  the  errors  when  they  occur,  all  right 
to  complain  is  waived.     If  exception  is  taken,  and  the  particular 
error  complained  of  is  not  assigned  as  a  cause  for  a  new  trial,  it 
is  waived.    And  so  of  all  the  other  causes  for  a  new  trial.^    And 
it  is  always  necessary  in  this,  as  in  all  other  causes,  seeking  to  re- 
view the  action  of  the  court,  upon  a  motion  for  a  new  trial,  under 
this  specification,  as  well  as  all  the  rest,  excepting  the  fourth,  fifth 
and  sixth,  in  which  the  causes  may  be  assigned  in  the  language 
of  the  specifications  themselves,  in  the  statute,  to  point  out  the 
grounds  of  the  motion  with  convenient  certainty  in  the  written 
causes. 

§  47.  The  strictness  and  particularity  fwrther poiTvted  out.  If 
the  error ^  or  irregularity^  or  miscondu<^,  be  the  cause,  the  same 
must  be  specified.  If  the  error  be  upon  the  ruling,  as  to  the  ad- 
mission or  rejection  of  evidence,  the  particular  evidence  must  be 
pointed  out  and  identified.  If  it  be  the  oral  evidence  or  deposi- 
tion of  a  particular  witness,  the  particular  testimony  laust  be  de- 
scribed and  identified  by  his  name;  if  it  be  written  testimony,  it 
must  be  identified.*  If  the  error  be  assigned  upon  an  instrnction, 
it  must  be  described  by  number  or  otherwise, '  unless  objection 
be  taken  to  all  the  instructions  given  and  the  assignment  so  specify; 

1  Rhodes  v,  Mttmmery,  48  Ind.  216.      row  v.  The  State,  id.  482. 

<  White  V,  Rice,  48  Ind.  225;  Mor-       'Holdingo.8mith,42Iiid.  630;  Stone 
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in  the  latter  case  the  general  objection  will  be  held  good,^  though 
the  safer  way  is  to  specify  each  instruction  separately. 

§  48.  Errors  as  to  moMers  not  appearing  in  the  record  must 
he  reserved  hy  hill  of  exertions  and  assigned  as  ca/usesfor  a  n^w 
trial  J  if  relied  on.  It  might,  perhaps,  be  stated  here  appropri- 
ately, that  the  written  causes  for  a  new  trial  are  in  the  nature  of  as- 
signments of  errors  (or  other  grounds),  and  all  errors  or  complaints 
which  are  not  embraced  in  the  record  without  a  bill  of  exceptions, 
and  npon  which  the  complaining  party  intends  to  rely  on  appeal, 
mnst  be  assigned  as  such  causes.  Whether  this  rule  was  contem- 
plated by  the  framers  of  the  code,  or  not,  it  has  been  most  rigidly 
and  technically  adhered  to;  and  this  change,  requiring,  on  a  mo- 
tion for  a  new  trial,  such  an  exact  and  specific  assignment  of 
causes,  and  then  requiring  all  these  specific  assignments  of  error 
to  be  abandoned,  and  the  general  one  of  the  ruling  on  the  motion 
for  a  new  trial  to  be  adopted  in  the  supreme  court,  was  a  practice 
at  once  so  novel,  so  complicated  and  so  technical,  as  to  produce 
confusion  upon  the  whole  subject.  And  the  adoption  of  these 
changes  has  occasioned  the  determination  of  more  cases  in  the 
supreme  court,  without  deciding  their  merits,  than  any  one  of  the 
numerous  changes  wrought  by  the  new  system. 

§  49.  Difference  ieiween  oormrvon  law  and  the  codey  in  this 
respect.  At  the  common  law,  the  parties  reserving  questions  of 
law  in  the  progress  of  the  trial,  and  placing  them  in  the  record 
by  bill  of  exceptions,  where  they  did  not  otherwise  form  a  part  of 
the  record,  had  nothing  to  do  but  to  sue  out  a  writ  of  error,  as- 
sign their  errors  in  the  appellate  court,  and  have  them  considered. 
The  code  practice  is  a  combination  of  the  writ  of  error,  of  the 
common  law  and  the  chancery  appeal;  but  the  mode  of  trial  in 
the  court  below,  and  reserving  error  in  the  rulings  of  the  court, 
and  all  the  essential  points  of  practice,  in  having  the  same  re- 
viewed in  the  appellate  court,  are  according  to  the  methods  of  the 
common  law.  Yet  the  code  system  in  Indiana,  in  relation  to 
th^e  points  of  practice,  as  settled  by  judicial  decision,  is  infi- 
nitely more  technical,  more  abstruse,  more  complicated  and  diffi- 
cult, than  any  system  ever  known  at  the  common  law  or  else- 
where. 

v.The  State,  id.  418;  Reeves  o.  Plough,    299. 

41ln±Wi;  Adams  9.  Holmes,  48  id.       i  Sutherland  v.  Yernaid,  84  Ind.  890. 
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§  50.  Hule  of  the  commort  law  further  stated.  There,  no 
motion  for  a  new  trial  was  necessary  to  enable  the  party  to  assign 
error  in  the  appellate  eoiirt,  where  the  error  occurred  upon  the 
trial,  nor  in  any  case,  excepting  where  the  error  complained  of 
consisted  of  error  in  the  court  in  the  ruling  upon  the  motion  for 
other  causes  than  error  or  irregularity  of  the  court;  nor  is  any 
such  motion  now  necessary  in  the  federal  court,  with  this  excep- 
tion. And  hence  the  radical  change  thus  wrought  has  made  con- 
fusion and  inconvenience,  and  more  especially  so  with  those  of 
the  profession  accustomed  to  the  common  law  practice  in  this  re- 
spect. 

§  51.    ExcesBwe  nicety  crUicised  and  deprecated.    This  nicely 
technical  particularity  in  specifying  the  causes  for  a  new  trial  ia 
attempted  to  be  justified  upon  the  ground  that,  unless  it  is  ob- 
served, the  court  and  opposite  counsel  will  be  imposed  upon  and 
misled,  and  justice  will  be  perverted.*    This  reason  would  look 
specious  to  one  who  judged  from  mere  theory,  but  in  practice 
it  is  without  significance.     In  the  first  place,  the  errors  are  re- 
served in  the  progress  of  the  trial,  and  if  put  into  the  written 
causes,  are  available.    Now,  in  practice,  the  ni»i  prius  judges 
neither  have  time  or  inclination  to  do  more  than  pass  upon  amo- 
tion for  a  new  trial  from  their  general  recollection  of  the  history 
of  the  trial,  and  of  the  points  referred  to  by  counsel,  and  under 
this  technical  system,  all  the  causes  known  to  the  law  are  usu- 
ally assigned,  and  one  or  two  only  are  presented  on  argument, 
and  to  these  the  attention  of  the  court  and  opposite  counsel  is 
called,  and  to  no  other,  nor  is  any  attention  paid  to  thein;  in  prac- 
tice, the  written  causes  are  rarely  read  in  argument  or  by  the 
court,  and  as  a  matter  of  history,  half  the  cases  reversed  for  error 
in  refusing  a  new  trial,  are  reversed  upon  minor  points,  not  in- 
sisted upon  below. 

§  52.  The  effect  of  excesavve  technicality  further  considered. 
Any  attempt  to  guard  the  rights  of  the  nisi  priuB  judges  and 
adverse  attorneys,  against  the  crafty  designs  of  objecting  lawyers, 
by  a  general  system  of  technical  rulings,  which  shall  convert  the 
system  of  practice,  which  was  intended  to  be  a  mnplvficationj  into 
a  system  the  most  technical  and  complicated,  must  be  pernicious. 

§  53.    Suggestions  of  mode  of  obviating  the  necessity  for  such 

1  Buskirk's  Pr.  245. 
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nicety.  If  a  more  general  assignment  of  causes  were  tolerated, 
all  the  evils  anticipated  might  easily  be  obviated,  by  the  judge  in 
the  court  below  requiring  the  party  moving  to  point  out,  in  argu- 
ment, all  the  errors  vrhidi  have  been  reserved,  and  vrhich  can  be 
embraced  in  such  general  assignments  of  causes,  upon  which  he 
intends  to  rely,  and  having  them  noted  in  the  bill  of  exceptions, 
and  confining  him  to  them  in  the  supreme  court. 

§  54.  ITie  svhject  of  the  last  five  sectione  contin/ued^  and  tlie 
results  stated.  Every  system  of  legislative  enactments,  or  of 
judicial  decisions  which  seeks  to  reduce  the  lawyer,  skilled  in  the 
science  of  the  profession,  to  a  level  with  the  mere  novice  or  pre- 
tender, or,  in  other  words,  to  elevate  the  latter  to  equality  with  the 
former,  by  placing  guards  around  the  latter  to  prevent  his  being 
imposed  upon,  is  sure  to  fail  of  its  object  And  where  the  legis- 
lature for  such  a  purpose  exchanges  well  known  rules  for  new 
ones,  requiring  excessive  particularity  and  certainty,  it  will  ne- 
cessarily introduce  confusion,  and  afford  greater  facilities  for 
the  triumph  of  the  former  over  the  latter.  But  the  law  being 
settled  upon  this  point,  there  is  no  safe  course  but  to  make  the 
specifications  with  a  view  at  least  te  ^^  certainty  to  a  certain  intent 
in  general;"  *  and  perhaps  it  were  safer  to  write  them  with  a  view 
to  the  rule  of  "  certainty  to  a  certain  intent  in  every  particular."  * 
§  65.  Motion  for  a  new  trial  in  certain  cases  miist  he  sup- 
ported hy  affidamtsi  The  code  requires  motions  for  a  new  trial, 
under  the  second,  third  and  seventh  specifications,  to  be  accom- 
panied by  an  affidavit;  and  in  practice,  an  affidavit  is  required 
in  two  of  the  causes  enumerated  in  the  first  specification,  to  wit: 
Irregularity  of  the  jury  or  prevailing  party,  and  not  only  must 
the  motion  under  the  seventh  specification  be  supported  by  the 
affidavit  of  the  mover,  but  it  must  be  accompanied  by  the  affi- 
davit of  the  witness  who  is  in  possession  of  the  newly  discov- 
ered evidence,'  and  in  all  cases  where  affidavits  are  required,  they 
must  be  reserved  by  bill  of  exceptions,  in  order  to  assign  error  in 
the  supreme  court  upon  any  ruling  based  upon  them. 

MBouT.  L.  Diet  214;  9  Johns.  817.  «.  Hickman,  10  id.  8;  Mann  v.  Clif. 

n  Chitty  on  Fl.  (16  Am.  ed.)  266  ton,  8  Blkf.  804;  Bradendistle  «.  Wil- 

et  seq.  helm,  82  Ind.  446. 
*  Priddy  «.  Dodd,  4  Ind.  84 ;  Bronson 
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§  56.  No  motion  for  a  new  trial  in  agreed  cases  necessary. 
A  motion  for  a  new  trial  is  not  necessary  to  present  the  questioDB 
arising  in  a  case  submitted  upon  an  agreed  state  of  facts.^ 

§  57.  A  joint  Tnotionfor  a  new  trial  treated  as  several.  And 
a  joint  motion  for  a  new  trial  by  two  or  more,  will  prevail  when 
there  is  any  one  of  the  joint  parties  entitled  to  it.^ 

§  58.     Cases  rarely  reversed  for  granting  a  new  trial.    While 
the  improper  refusal  of  a  new  trial  is  error,  it  is  rare  that  a  case 
is  reversed  for  error  in  granting  a  new  trial.*    For  this  reason,  if 
the  court  shall,  upon  sufficient  grounds,  grant  a  new  trial,  though 
the  error  is  often  as  glaring  in  this  as  in  refusing  a  new  trial,  yet 
there  is  no  adequate  remedy;  for,  in  practice,  so  rarely  is  a  cause 
reversed  for  the  granting  of  a  new  trial,  that  appeals  for  this 
cause  alone  are  rarely  prosecuted.    The  result  is,  the  courts  seeing 
this  are  usually  overcautious  in  granting  new  trials,  and  more 
frequently  err  in  the  other  direction;  yet  it  is  not  to  be  conceded, 
by  any  means,  that  there  are  not  grave  errors  of  this  sort  com- 
mitted; errors  which  would  often  be  good  ground  for  reversal, 
and  would  be  available  as  such  if  there  was  any  mode  of  revising 
them  by  a  direct  appeal  to  the  appellate  court.     It  is  therefore 
suggested  that  the  practice  should  be  so  changed  by  legislation, 
that  an  appeal  from  an  order  granting  a  new  trial  should  lie  at 
at  once  to  the  supreme  court.     It  would  seem  that  such  a  practice 
might  be  liable  to  abuse,  but  to  prevent  delay,  such  cases  might 
have  precedence  on  the  docket  of  the  supreme  court,  and  where 
the  appeal  is  by  the  defendant,  he  might  be  required  to  make  the 
bond  in  such  amount,  and  with  such  condition,  as  should  indem- 
nify the  plaintiff  against  probable  loss  by  delay  or  change  of  cir- 
cumstances.    The  system  works  well  in  New  York,  where  it  has 
been  long  in  use,  under  a  practice  similar  to  that  in  Indiana,*  and 
tliere  is  no  reason  why  it  should  not,  with  proper  safeguards, 
work  equally  well  here. 

§  59.    Btet  one  motion  for  a  new  trial  for  the  same  oa/use. 

1  Fisher  v,  Purdue,  48  Ind.  823.  to  the  f^eneral  term  of  the  supreme 

<  Graham  d.  Henderson,  35  Ind.  195.  court  from  an  order  granting  &  new 

sHousev.  Wright,  22  Ind.  383;  Oraux  trial,  and  an  appeal  to  the  court  of 

V.  Cole,  10  id.  485.  appeals^  where  a  new  trial  is  granted, 

^Sanford  «.  R.  R  Co.  28  N.  Y.  843.  upon  questions  of  law  solely. 

There  exists  a  general  right  of  appeal 
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But  one  motion  for  a  new  trial  can  be  made  for  the  same  cause. 
But  snccessive  motions  are  sometimes  allowed,  at  the  term  at 
which  the  case  is  tried,  for  different  causes,  where,  without  aver- 
ment of  due  diligence,  the  cause  of  the  subsequent  new  trial  was 
not  discovered  until  after  the  first  was  disposed  of.^ 

§  60.  Motion  may  he  either  before  or  after  judgmerU^  and  i/n 
certain  oaseSj  after  iorm  of  trial.  The  statute,  as  has  already  ap- 
peared, permits  the  motion  for  a  new  trial  for  cause,  to  be  made 
either  before  or  after  judgment,  if  it  be  made  at  the  term  at 
which  the  trial  is  had;  but  logically,  except  for  causes  which  are 
discovered  after  judgment,  it  should  be  made  before  judgment; 
hence  the  order  in  which  it  is  considered.  But  it  often  happens 
that  valid  causes  for  a  new  trial  are  not  discovered  by  the  defeated 
party  till  after  the  close  of  the  term  at  which  the  trial  was  had. 
Hence  the  provision  of  the  code  allowing,  in  such  cases,  applica- 
tions to  be  made  within  one  year  after  final  judgment,  by  filing  a 
complaint  in  court  at  least  as  early  as  the  second  teim  after  the 
cause  is  discovered.  The  application  is  tried  at  the  next  term  after 
filing  the  complaint,  in  a  summary  manner,  by  the  court,  upon 
evidence  produced  by  the  parties.^ 

§  61.  jFor  what  oa/uses  new  trial  may  he  grarUed  after  term 
of  trial.  The  application  for  a  new  trial  after  the  term,  upon 
the  complaint,  can  only  be  granted  for  the  same  causes  which 
would  have  justified  the  application  on  motion  in  term  time;  and 
must  be  for  causes  not  discovered  till  after  the  term,  but  which 
actually  existed  at  the  time  of  final  judgment.' 

§  62.  Complaint  for  new  trials  what  it  must  contain.  As 
the  fi.nal  judgment  puts  the  parties  out  of  court,  and  the  com- 
plaint for  a  new  trial  is  a  new  proceeding,  it  must  contain  not 
only  all  that  is  required  by  the  written  causes,  but  it  must  also 
contain  allegations  bringing  before  the  court  so  much  of  the 
record  of  the  court  as  will  place  the  court  in  possession  of  pre- 
cisely the  same  facts  as  would  have  been  before  it  at  the  term,  had 
the  motion  been  then  made.  And  so  the  complaint  must  con- 
tain, by  exhibit  or  othei'wise,  the  pleadings,  exhibits,  the  verdict 
and  the  general  averments,  supplying  the  place  of  the  written 

1  White  V.  PerklDB,  16  Ind.  858.  >  3  R  a  (1876)  188,  §  856. 

*  GrSdwell «.  Dozzy,  21  Ind.  95. 
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causes  for  a  new  trial.  And  where  the  application  is  made  for 
newly  discovered  evidence,  the  same  must  be  set  out,  hs  well  as 
the  evidence  which  was  given  at  the  trial,  by  proper  averments. 
These  allegations  should  all  be  accompanied  by  the  appropriate 
allegations  which  are  necessary  in  the  written  causes.  And  where, 
if  the  application  were  made  in  term  time,  an  affidavit  would  be 
necessary,  the  complaint  must  contain  the  allegations  which  would 
be  necessary  in  the  affidavit,  and  must  in  all  cases  be  verified;  and 
so  where  the  application,  if  made  in  term  time,  must  be  accom- 
panied by  an  affidavit,  the  affidavit  must  accompany  the  com- 
plaint.^ 

§  63.  Application^  how  made  a/nd  triedj  and  judgment  therein. 
These  applications  by  complaint  are  most  frequently  brought  on 
account  of  newly  discovered  evidence,  and  the  common  practice 
is,  for  the  court  to  examine  the  witnesses  orally,  upon  the  points 
relied  on  for  a  new  trial,  and  pass  upon  the  evidence  under  tlie 
rules  already  discussed;*  or,  the  complaint  may  be  sustained  by 
the  affidavit  of  the  plaintiff  and  others  on  his  behalf,  to  which 
counter  affidavits  may  be  filed  by  the  defendant  in  the  application. 
The  motion  for  a  new  trial  upon  complaint  is  an  independent 
action,  and  the  judgment  of  the  court  granting  a  new  trial  is  but 
an  interlocutory  order,  and  no  appeal  will  lie  therefrom ;  but  a 
judgment  refusing  the  new  trial  is  a  final  judgment  in  that  case, 
frona  which  an  appeal  will  lie.'    If  the  new  trial  be  granted,  the 
order  is,  that  the  judgment  be  set  aside  and  the  case  be  redocketed 
for  trial. 

§  64.  No  motion  necessary  in  agreed  cases.  In  agreed  cases, 
as  there  is  tio  trial  of  issioes  of  facts,  they  are  in  the  nature  of  a 
demurrer  to  the  evidence;  or  rather  a  submission  of  a  case  con- 
taining pleadings  and  evidence  combined,  and  asking  tlie  judg- 
ment of  the  court  upon  the  agreed  case;  and  the  exceptions  of  the 
losing  party  are  all  tliat  appear  in  the  record,  and  are  all  that  are 
necessary  to  enable  the  appellate  court  to  review  the  rulings  of  the 
court  below;  and  there  exists  none  of  the  reasons  which  render 
necessary  a  motion  and  written  causes,  so  as  to  call  the  attention 

1  Rickart  r>,  Davis,  42  id.  164;  Lar-       <  Allen  o.  Qillum,  16  Ind.  234;  Stur- 
rlmore  o.  Williams,  80  id.  18;  Cowden    geon  «.  HitchlDS,  22  id.  107. 
«.  Wade,  23  id.  471.  » House  «.  Wright,  22  Ind.  888. 
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of  the  court  to  errors  or  mistaken  occurring  in  the  progress  of  a 
trial,  as  seems  to  be  the  theory  of  new  trials  under  the  code  and 
code  rulings. 

§  65,  QuaUjications  of  the  right  to  grant  new  trial%.  The 
court  may  grant  a  new  trial  upon  terms  as  to  costs.  This  provis- 
ion finds  little  favor  in  practice,  as  nearly  all  the  new  trials 
granted  are  granted  generally,  and  the  costs  abide  the  final  result. 
But  the  court  may  require  the  party  applying  for  a  new  trial,  to 
pay  the  whole,  or  a  part  of  the  costs,  and  may  render  a  judgment 
therefor.  But  it  is  error  to  require  actual  payment  of  costs,  as  a 
condition  precedent  to  the  granting  of  a  new  trial.^ 

§  66-  Second  exception  to^  or  Umitation  upon^  the  right  to 
grant  a  new  trial;  smalhiess  of  damages.  By  the  second  excep- 
tion, the  court  is  prohibited  from  granting  a  new  trial  on  account 
of  the  smallness  of  the  damages,  in  an  action  for  injury  to  the  per- 
son or  reputation,  and  in  any  other  action  where  the  damages  shall 
equal  the  actual  pecuniary  injury  sustained.*  This  provision  ex 
vi  termini  imports  what  the  supreme  court  have,  after  some  vacil- 
lation, decided;  that  is,  tliat  in  an  action  for  personal  injury,  or 
for  defamation  of  character,  if  the  jury  leave  the  party  without 
remedy,  the  court  cannot  interfere;^  and  so,  as  often  transpires  in 
practice,  if  a  man  be  beaten  by  another,  so  that  he  lose  time,  and 
pay  doctors'  bills,  or  if  he  be  imprisoned,  so  that  he  lose  time  and 
pay  counsel  fees  to  obtain  his  liberty,  and  the  jury  award  him 
one  cent,  the  court  cannot,  for  this  cause,  grant  a  new  triaL  This 
provision  is  simply  outrageous.  It  is  a  part  of  the  futile  effort  of 
some  of  the  reformers  in  the  legislature  which  framed  the  code  to 
reform  society,  by  restraining  their  right  to  litigate.  The  pro- 
vision should  be  at  once  repealed.  The  wonder  is,  that  it  has  so 
long  remained  upon  the  statute  book. 

§  67.  Second  stcbdimsion  of  the  third  exception.  The  other 
portion  of  this  section  probixbly  applies  only  to  actions  founded 
on  tort;  and  is,  no  doubt,  a  legitimate  limitation;  but  one  of  not 
much  importance  in  practice.  It  simply  restrains  the  court  from 
granting  a  new  trial,  on  account  of  the  smallness  of  damages, 
where  Uie  amount  is  equal  to  the  actual  pecuniary  injury  sus- 
tained, and  of  course,  applies  only  to  damages  for  injury,  or  to  de- 

1  Ammerman  v,  Gallimore,  50  Ind.       <  Sharp  v.  O'BrioD,  89  Ind.  501. 
m.  •  2  R.  S.  (1876)  182,  §  353. 
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tention  of  property,  ae  actions  for  personal  injury  are  embraced  in 
the  clause  discussed  in  the  last  section;  and  by  fair  construction,  ac- 
tions upon  contract  are  excluded  by  the  language  of  the  fifth  speci- 
fication already  discussed.^    But  if  this  clause  did  apply  to  actions 
upon  contract,  it  would  be  harmless,  as  has  already  been  suggested. 
§  68.    Third  limitation^  no  more  tJiom  two  new  trials.    The 
third  exception  to,  or  limitation  upon  the  right  of  the  court,  to 
grant  new  trials  is,  that  not  more  than  two  new  trials  can  be 
granted  in  the  same  cause.    This,  of  course,  applies  to  a  new  trial 
for  cause.    The  right  to  claim  a  new  trial  without  cause  remains 
to  be  considered.^    While  this  limitation  often  causes*  hardship, 
and  its  policy  is  more  than  doublf  lU,  there  can  be  but  little  room 
for  doubt  as  to  the  true  construction  of  the  langua^  of  the  code. 
Yet  it  seems  to  have  been  settled  by  judicial  decision,  that  the 
prohibition,  is  not  as  its  language  imports,  absolute  and  uncondi- 
tional;^ but  that  where  a  case  is  reversed  on  appeal  upon  errors 
not  causes  for  a  new  trial,  more  than  two  new  trials  may  result 
But  if  the  court  below  commit  an  error  of  law  in  the  trial,  by  which 
justice  is  perverted,  and  the  supreme  court  reverse  and  remand  the 
case,  and  order  a  new  trial,  and  another  error  occur,  which  is  a 
ground  for  a  new  trial,  and  the  case  is  again  reversed  and  re- 
manded upon  a  tliird  trial,  it  matters  not  how  many   errors 
occur,  which  are  causes  for  a  new  trial,  the  court  cannot  in- 
terfere, but  the  verdict  must  stand,  right  or  wrong;  *  and  in  such 
a  case,  there  is  an  exemplification  of  the  maxim  "  Interest  repub- 
liccB  ut  sit  finis  litium.^^    It  sometimes  happens  that  it  results 
in  the  perpetration  of  an  outrage  under  the  forms  of  law.     In- 
deed, it  were  better  to  leave  such  a  question  to  the  discretion  of 
the  court,  free  from  legislative  control. 

§  69.  New  trials  withotct  cause.  Under  the  rules  of  the  com- 
mon law,  owing  to  the  fictions  of  the  action  of  ejectment,  the 
judgment  in  such  a  case  was  no  bar  to  another  action,  for  the  trial 
of  title,  was  merely  collateral,  and  as  the  plaintiff  was  a  fictitious 
person  and  as  divers  demises  might  be  laid,  and  owing  to  the  struc- 
ture of  the  record,  and  the  consequent  difficulty  of  identity,  the 
judgment  in  that  action,  formed  an  exception  to  the  general  rule 

» Ante,  §§  21, 22, 23.  » Shirts  v.  Irons,  47  Ind.  445,    and 

*  Post,  §  66.  cases  cited. 

^Cannichael  v,  Geary,  27  Ind. 
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upon  the  subject  of  res  judicata;^  and  a  defendant  being  ousted 
from  his  possession  by  a  writ  of  possession,  issued  upon  a  judg- 
ment in  ejectment,  might  on  the  next  day  bring  ejectment  for  the 
same  land  against  the  plaintiff  in  possession  under  the  judgment ; 
and  the  former  judgment  could  not  be  set  up  in  bar  to  protect 
his  possession,  but  he  must  defend  his  title  upon  its  merits  as  if 
there  had  been  no  judgment.*  This  in  time  led  to  a  practice 
which  was  vexations;  and  in  process  of  time  it  was  established  as 
a  rule,  in  courts  of  equity,  that  after  several  successive  trials,  be- 
tween the  same  parties,  upon  the  title  to  the  same  land,  resulting 
in  &vor  of  the  same  party,  the  court,  upon  application,  would 
restrain  the  losing  party  from  further  litigation.* 

§  70.  Origin  of  new  trial  of  course  in  suits  to  try  titles.  As 
the  action  of  ejectment  was  almost  the  sole  action  resorted  to,  for 
the  trial  of  the  title  to  real  estate  in  Indiana,  prior  to  the  code, 
in  which,  as  has  been  already  stated,  a  judgment  in  a  single  action 
was  not  a  bar  to  a  subsequent  one,  this,  added  to  the  love  of  prop- 
erty in  the  soil  by  the  Anglo-Saxon  race,  led  the  profession  and 
the  people  generally,  to  think  that  this  class  of  property  was  en- 
titled to  better  protection  in  its  litigation  than  other  classes. 
And  to  the  end  that  the  contesting  claimants  might  not  be  sub- 
jected to  the  danger  of  losing  their  claim,  by  mistake  or  oversight, 
in  a  single  title  trial,  provision  was  made  for  two  trials,  as  a  mat!er 
of  right. 

§  71.  Abolition  of(iction  of  ejectment  cmd  substitution  of  ac- 
tion for  possession.  The  action  of  ejectment  is  abolished  by  the 
code,  and,  as  has  already  appeared,  the  action  for  the  possession  of 
real  estate  is  prosecuted  like  the  action  for  the  enforcement  of  any 
other  right,  and  among  other  provisions  on  this  subject,  the  code 
requires  the  court  which  renders  the  judgment,  in  an  action  for 
the  possession  of  real  estate,  or  to  quiet  the  title  thereto,  at  any 
time  within  one  year,  upon  the  application  of  the  defeated  party, 
his  heirs  or  assigns,  and  upon  the  payment  of  all  costs,  and  dam- 
ages, when  the  court  shall  so  require,  to  vacate  the  judgment  and 
grant  a  new  triaL^ 

'Freeman  on  Judgments,  §295;  Ad-  *  Waterman's  Ed.  on  Ipjanctions, 
ams  on  £|Jectment»  851.  414,  415. 

'  Bichardaon  «.  Stewart,  2  S.  &  R  87.       « 2  R  S.  (1876)  252,  §  601. 
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§  72.  Judicial  conatraction  of  the  section  allowing  a  new  trial 
of  course  in  land  cases.  The  provisions  of  thip  section  of  the 
code  under  consideration  are  sufficiently  explicit;  yet  some  contro- 
versies have  arisen  upon  points  of  practice,  which  have  been  set- 
tled by  the  supreme  court.  It  is  settled  that  the  right  applies  to 
actions  to  quiet  title,  as  well  as  for  possession,  which  is  certainly 
quite  clear,  and  that  it  extends  no  further,  which  is  equally  clear -j^ 
that  the  actual  payment  of  costs  is  a  condition  precedent  to  the 
right  to  grant  anew  trial;*  that  an  order  to  take  effect  upon  the 
subsequent  payment  of  costs  is  void;^  that  an  amendment  of  the 
pleadings,  after  one  new  trial,  as  of  right,  embracing  in  the  amend- 
ment additional  lands  will  not  entitle  the  party  to  a  second  new 
trial  without  cause.*  The  order  for  a  new  trial  must  be  acttuilly 
entered  within  the  year,  or  it  will  be  insufficient  It  can  only  be 
granted  after  a  trial  ^xx^A.  judgment?  The  motion  must  be  in  writ- 
ing, and  must  show  the  fact  and  date  of  the  rendition  of  the  judg- 
ment; that  all  the  costs  have  been  paid;  and  must  contain  a  prayer 
for  a  new  trial  without  cause  and  of  right.* 

§  73.  Notice,  Ju>w  gi/ven  after  new  trial  is  granted  of  oo^trse 
in  land  cases,  No  notice  of  the  application,  which  must  be  made 
in  term  time,  is  necessary.''  But  if  tlie  application  be  made  after 
the  term  at  which  the  first  trial  is  had,  ten  days'  notice  of  the  new 
trial  must  be  given  the  adverse  party,  before  the  term  at  which  the 
cause  stands  for  trial.® 

§  74.  Effect  of  new  trial  on  interest  of  third  jparties.  The 
result  of  such  new  trial  will  not  affect  the  interest  of  third  per- 
sons acquired  in  good  faith  for  a  valuable  consideration  since  the 
former  trial;  provided,  the  application  be  made  after  the  term  at 
which  former  trial  was  had.  But  the  party  showing  himself  enti- 
tled to  the  lands,  as  against  the  party  transferring  the  same,  may 
recover  in  the  same  or  a  subsequent  action,  from  his  adversary,  the 
value  of  the  land  so  transferred  to  an  innocent  purchaser. 

^  Zimmerman  ^.  Marchland,  23  Ind.  Crews  «.  Ross,  id.  481. 
474;  Tniitt  v.  Tniitt,  37  id.  614;  Over       *  Crews  c.  Ross,  supra. 
«.  Moss,  41  id.  463.  *  Whitlock  «.  Van  Cleave,   89   Ind. 

•McSlieely  «.  Bentley,  81  Ind.  235;  611. 
Whitlock  «.  Van  Cleave,  39  id.  511.  •Crews  «.  Ross,  supra 

"Whitlock  f>.  Van   Cleave,  supra;       ' Whitlock  t?.  Vancleave,  eupra. 
Montgomery  v.  Hays,  44  Ind.  433;       •  2  R.  8.  (1876)  253,  §  602. 


Sbcs.  75-78.]  ARREST  OF  JUDGMENT.  255 

§  75.  The  motion  in  arrest  of  jvdgment^  when  made.  This 
motion  is  interposed  after  the  motion  for  a  new  trial  is  over- 
ruled, or  where  it  is  not  deemed  available  and  is  therefore  not 

made. 

§  76.  Arrest  ofjvdgmewt^  at  the  common  law.  Arrest  of  judg- 
ment at  tne  common  law  is  defined  to  be  ^^  the  act  of  staying  a 
judgment  or  refusing  to  render  judgment,  in  an  action  at  law,  after 
verdict,  for  some  matter  intrinsic,  appearing  on  the  face  of  the  rec- 
ord which  would  render  the  judgment,  if  given,  erroneous  or  re- 
versible." This  definition  is  in  consonance  with  well  established 
principles  and  analogies  of  the  law,-  and  can  be  easily  understood. 
The  "motion  in  arrest,  then,  applied  to  all  cases  where  from  error 
apparent  upon  the  face  of  the  record,  the  judgment  if  rendered 
would  be  reversed  upon  writ  of  error.  So  that  this  motion  was 
simply  to  test  the  question  whether  the  record  was  sufficiently  reg- 
ular, upon  its  face,  to  sustain  a  judgment  rendered  upon  tlie  ver- 
dict; the  motion  of  course  assuming  that  it  was  not.^ 

§  77.  Motion  m  arrest  examined^  and  how  disposed  of  and  the 
effect  thereof.  Upon  this  motion  then,  without  any  written  speci- 
fications, the  court  would  regard  the  whole  record  and  would  deter- 
mine its  sufficiency  in  this  view,  subject  to  this  qualification:  if 
the  irre^larity  were  one  which  would  have  been  available  in  abate- 
menty  the  motion  would  not  prevail.*  If  the  declaration,  plea, 
replication,  or  other  subsequent  pleading,  were  wholly  insufficient 
to  justify  judgment  on  the  verdict,  the  judgment  would  be  ar- 
rested, and  the  proper  remedy  would  be  applied.  If  the  declara- 
tion were  good  and  a  special  plea  bad,  and  the  plaintiff  took  issue 
in  substance,  and  the  defendant  had  a  verdict  in  his  favor,  the 
judgment  upon  the  verdict  was  aiTested,  and  judgment  rendered 
for  the  plaintiff. 

§  78-  Motion  non  obstante  veredicto j  how  related  to  motion  in 
arrest.  If  the  declaration  and  plea  were  good,  but  an  imperfect 
or  an  immaterial  issue  had  been  improperly  joined,  on  account  of  a 
technical  &ult  in  framing  the  pleading,  so  that  the  issue  was 
joined  upon  an  immaterial  point,  the  judgment  upon  the  verdict 

1 2  Tidd*s  Pr.  918  et  seq.  But  now  no  writing  nor  other  specifi- 

>  Anciently  the  motion  was  in  the    cation  is  necessary.  Fall  v.  Hazlerigg, 
nature  of  a  plea.    2  Tidd's  Pr.  snpra.    45  Ind.  582. 
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was  arrested  upon  the  motion  of  the  defeated  party;  the  fault 
being  upon  the  part  of  the  adversary,  and  a  repleader  was  granted. 
But  the  practice  in  repleader  resulted  from  the  application  of  tech- 
nical rules  of  pleading,  which  have  no  place  in  the  code  system.    If 
the  verdict  were  irregular,  imperfect  in  substance,  or  in  any  way  ob- 
noxious to  the  objection  of  not  determining  all  the  issues  presented 
by  the  pleadings,  the  judgment  upon  the  verdidt  was  a/rrested  and 
a  venire  de  novo  was  awarded.    And  so,  if  the  declaration  were 
wanting  in  any  material  allegation,  which  could  not  reasonably  be 
inferred  from  the  other  allegations  in  the  pleading,  aided  by  the 
verdict,  or  if  the  allegations  of  the  defendant  being  sufficient,  the 
plaintiff's  pleadings  subsequent  to  the  defendant's  were  fatally 
defective  in  substance,  and  yet  he  obtained  a  verdict,  the  final 
judgment  would  upon  this  motion  be  rendered  for  the  defendant 
This  is  the  substance  of  the  rules  of  the  common  law.     They  are 
well  defined,  logical  and  consistent;  and  though  perhaps  a  little 
complicated,  easy  of  application  in  practice  by  the  skilled  lawyer.* 
§  79.    Legislation  upon  the  subject  of  arrest  of  judgment  m  tl^e 
code.    The  code  contains  no  legislation  directly  upon  the  subject 
of  arrest  of  judgment^  or  any  of  the  remedies  to  the  parties  ad- 
mitted under  this  general  head,  at  the  common  law,  but  by  the 
provision  of  the  code  already  referred  to,  the  principles  of  the 
common  law  upon  this  subject  are  re-enacted  and  fully  recognized.* 
This  being  so,  the  courts  have  followed  the  common  law  rulings, 
with  this  single  exception:  The  motion  in  arrest  has  been  held  \o 
be  confined  to  cases  where  the  plaintiff 's  pleadings  are  totally  de- 
fective.   But  where  the  defect  is  in  any  other  part  of  the  record, 
the  objection  must  be  taken  otherwise,  as  will  presently  appear. 
Where  the  objection  is  to  the  pleadings  of  the  defendant,  so  that 
the  remedy  should  be  by  motion  for  judgment  non  obstante  vere- 
dicto^ or  where  the  objection  is  to  the  form  of  the  verdict,  and 

^  In  order  to  rescue  this  subject  from  illustrated  by  Judge  €k>ul€l,  yet  tbe 

the  confusion  into  which  code  rulings  common  law  treatises  giye  the  sepa- 

have  thrown  it,  the  reader  is  referred  rate  grounds  of  relief  under  the  motion 

to  ch.  X  of  Mr.  (Quid's  work  on  plead-  in  arrest  a  separate  consideration  and 

ing,  where  this  snbject  is  considered  a  separate  heading.    2  Tidd's  Pr.  008 ; 

with  the  usual  perspecuity  of  this  Stephen's  PI.  96. 

learned   author.     Bat,  although  the  *2R  B.  (1876)  186,  §873. 
view  above  presented  is  sustained  and 
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the  remedy  is  an  award  of  a  venire  de  novOy  then  a  motion  in  ar- 
rest will  not  lie;  but  these  defects  can  be  reached  by  a  motion  for 
judgment  rum  ohstamte^  or  for  a  veni/re  de  novo^  respectively,  in 
terms;  thus  holding  that  only  one  of  the  grounds  of  the  common 
law  motion  is  embraced  within  the  general  definition.  It  only 
requires  one  more  step  to  abolish  the  common  law  motion  in  ar- 
rest entirely,  and  that  is  to  hold  that,  where  the  plaintiflE's 
pleadings  are  fatally  defective,  he  can  only  take  advantage  by  a 
motion  for  judgment  for  the  defendant,  and  that  a  motion  in  ar- 
rest is  not  available.  For  the  causes  where  a  venire  de  novo  is 
awarded,  or  a  judgment  non  obstante  veredicto  is  rendered,  are 
just  as  much  within  the  motion  in  arrest,  according  to  the  defini- 
tions adopted  by  Euskirk,  in  his  practice,^  as  is  the  case  where 
the  plaintiff's  pleadings  are  fatally  defective. 

§  80.    Motion  in  arrest  of  jvdgmeni  confined  to  defect  of  com- 
plaint.    But,  however  this  may  be,  it  is  now  firmly  settled  by 
judicial  decision,  that  the  only  case  where  the  motion  in  arrest 
will  be  available  is  the  single  instance  where  the  plaintiff 's  plead- 
ings, usually  the  complaint,  are  fatally  defective.    It  is,  therefore, 
proper,  before  proceeding  to  the  consideration  of  the  motion  in 
arrest  of  judgment,  to  consider  the  motions  for  a  venire  de  novo 
and  nan  obstante  veredicto.    And  so  far  as  convenience  of  treat- 
ment or  practice  is  concerned,  there  is  little  difference,  when  the 
profession  become  familiar  with  the  subject,  but  the  transition. 
from  one  rule  of  decision  to  another  sometimes  makes  confusion. 
§  81.     Of  the  motion  for  a  venire  de  novo.    The  verdict  of  the 
jury  or  the  finding  of  the  court,  trying  questions  of  fact,  or  the 
report  of  a  referee  or  master  commissioner,  whether  they  be  gen- 
eral or  special,  should  be  responsive  to  the  issues  and  should  de- 
termine all  the  issues  submitted  in  the  case,  so  that  the  judgment 
of  the  court,  following  the  verdict,  finding  or  report,  as  the  case 
may  be,  shall  fully  determine  the  controversy  arising  upon  the 
pleadings  in  the  cause. 

§  82.  Whenverdict  notresponsive  to  issues  or  vagtce  and  un- 
oertavn^jury  may  be  sctU  bach,  hd  if  noty  motion  will  lie.  If 
the  verdict  of  the  jury  is  not  responsive  to  the  issues,  or  too 
YsgoB  and  uncertain  to  justify  a  judgment  settling  the  issues, 
it  is  the  duty  of  the  court,  as  has  already  been  shown,  to  send  the 

>  Buskirk's  Pr.  265. 
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jury  back  and  require  them  to  correct  the  same,  either  upon  the 
request  of  either  party,  or  without  such  request  But  it  often 
happens  that  such  verdicts  are  received  and  recorded  without 
detection  by  court  or  counsel;  in  such  a  case,  judgment  cannot  be 
properly  rendered  upon  the  verdict,  or  verdict  and  special  findings. 

§  83.    Illustrations  referred  to  of  cases  in  the  last  section. 
Illustrations  of  the  class  of  cases  mentioned  in  the  last  section  are 
frequent.    Tlius  where  the  jury  are  required  to  find  a  special  ver- 
dict, and  in  order  to  determine  the  issues,  three  propositions  or 
affirmative  allegations.  A,  B  and  C,  are  in  issue,  and  therefore  are 
to  be  passsed  upon,  and  an  affirmative  finding  on  all  three  is 
necessary  to  the  maintenance  of  the  action  or  defense,  by  the 
parly  affirming  them,  if  the  jury  answer  A  and  B  in  the  aflttrma. 
tive,  but  return  no  finding  uponO,  or  a  vague  or  ambiguous  find- 
ing; in  such  a  case,  the  issues  not  being  determined,  the  court 
cannot  render  judgment.     And  so,   where  the  jury,   in  a  case 
where  there  are  two  causes  of  action,  find  generally  for  the  plaint- 
iff or  the  defendant  upon  one  paragraph  of  the  complaint,  by 
number,  but  render  no  verdict  upon  the  other,*  of  render  a  general 
verdiotj  obscure^  ambig%u>vs  or  uncertain.    But  where  the  jnry, 
rendering  a  general  verdict,  are  required  to  find  specially  and  they 
neglect  to  answer  part  of  the  interrogatories,  or  give  an  ambig- 
uous or  imperfect  answer,  the  party  propounding  the  interrog- 
atories has  a  right  to  insist  upon  their  being  answered  properly,  and 
if  the  court  refuse  so  to  require  them  to  be  so  answered,  he  may 
assign  this  as  a  cause  for  a  new  trial,  having  taken  the  proper  ex- 
ception.   But  as,  in  such  case,  the  general  verdict  enables  the 
court  to  render  final  judgment  upon  the  merits  of  the  contro- 
verey,  the  complaining  party  has  no  other  remedy.* 

§  84.     Ca!Se  tried  by  cowrt  by  consent  instead  of  jury,  governed' 
by  the  same  rules.    Where  the  case  is  tried  by  the  court,  precLsely 
the  same  rule  applies  to  the  findings^  as  to  the  verdict  of  a  jury; 
whether  general  or  special,  the  findings  must  be  so  certain  and 
comprehensive  as  to  embrace  all  the  issues  embraced  in  the  record 
and  presented  for  trial,  so  that  a  judgment  following  the  findings 
may  finally  determine  the  whole  controversy.    And  if  the  find- 
ings are  defective  in  any  material  particular,  it  is  error  to  render 
judgment  upon  them. 

1  Jenkins  9.  Parkhill,  25  Ind.  478.  'McElfresh  «.  Guard,  82  Ind.  406. 
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§  85.  Of  jvdgment  non  obstante  veredicto.  WLere  the  defend- 
ant files  an  insufficient  answer,  and  the  plaintiff  takes  issue,  and  a 
trial  results  in  a  verdict  for  the  defendant,  stiU,  as  his  answer  upon 
demurrer  would  have  been  held  bad,  he  takes  no  advantage  from 
having  proved  his  immaterial  answer,  and  judgment  will,  upon  mo- 
tion, be  rendered  against  him,  notwithstanding  the  verdict  of  the 
jury  in  his  &vor;  and  so,  in  such  a  case,  if  the  plaintiff  elect, 
he  may,  upon  the  coming  in  of  the  verdict  in  the  first  instance, 
if  he  deem  the  answer  insufficient,  move  for  judgment  nan 
obstante  veredicto.  If  the  motion  be  sustained,  final  judgment 
is  rendered  for  the  plaintiff,  which  has  the  force  and  effect  of 
any  other  final  judgment  upon  the  merits.  If  the  motion  be 
overruled,  the  plaintiff  may  reserve  the  point  and  then  move 
for  a  new- 'trial  Any  error  in  the  ruling  is  saved  by  either 
party  by  a  simple  exception  to  the  ruling,  entered  upon  the  order 
book  at  the  end  of  the  order.  A  single  exception  to  this  rule 
obtains  at  the  common  law,  and,  it  may  be,  under  the  code.  It  is 
this;  where  the  answer  is  cured  by  the  verdict,  the  motion  must 
be  overruled.  The  coring  of  the  answer  by  a  verdict  will  be  ex- 
amined in  another  section. 

§86.  Of  the  motion  in  arreet  of  jvdgment  tmder  the  code* 
As  already  stated,  under  the  code  ruling,  the  motion  in  arrest  of 
judgment  is  confined  exclusively  to  defects  in  the  pleadings  of  the 
plaintiff;  that  is,  the  complaint  and  the  reply.  The  insufficiency 
of  the  facts  in  the  pleadings  to  constitute  a  good  cause  of  action 
in  the  complaint,  or  good  cause  of  avoidance  in  the  reply,  will 
aaable  the  defendant  on  motion,  after  the  verdict  of  the  jury  or 
finding  of  the  court,  to  move  in  arrest  of  judgment,  both  at  the 
ODinmon  law  and  under  the  oode.^  But  if  there  be  one  good  para^ 
graph  of  the  complaint  or  reply,  the  judgment  will  not  be  arrested 
on  motion.'  Where  the  motion  is  made  and  sustained,  no  judg- 
ment is  rendered,  not  even  for  costs;  the  cause  is  at  an  end,  but 
the  plaintiff  is  not  barred  of  his  cause  of  action,  if  he  had  one,  if 
he  set  it  forth  in  a  eufficient  complaint  in  another  action.*  An 
appeal  will  lie,  from  the  sustaining  of  a  motion  in  arrest,  though  no 
formal  judgment  is  rendered.^ 

'  S  B.  8.  (1876)  186,  §  372 ;  3  Tidds'  Keeber  o.  J  ones,  40  Ind.  486 ;  3  B]aok*8 

F^.  918;  Heddem  «.  Toanglove,  46  Com.  393.    See  also  Buskirk's  Ins.  Pr. 

Ind.  81S.  364  et  seq. 

•Powell  «.  Kenney,  6  Blackf.  869; 
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§  87.    Mow  fa/r  a  bad  pleading^  not  objected  to  hy  demvrrer^ 
will  he  cured  hy  a  verdict^  so  as  to  defeat  a  motion  for  judgrrurd 
non  obstante^  or  in  arrest,    Althongh  both  at  the  oommon  law 
and  under  the  code,  a  verdict  for  the  defendant  upon  a  bad  plea 
or  answer  may  be  taken  advantage  of  by  motion  for  judgment 
non  obstante  veredicto^  and  a  verdict  for  the  plaintiff,  upon  a  bad 
declaration,  or  complaint,  or  other  pleading  of  the  plaintiif,  may 
be  disregarded,  and  the  proceedings  arrested  by  motion  in  arrest, 
in  the  manner  already  stated,  yet  there  is  said  to  be  an  exception 
in  both  cases.    It  was  long  established  at  the  common  law,  that 
where  a  pleading  was  defective  in  the  statement  of  the  cause  of 
action  or  defense,  but  where  the  defect  consisted  in  the  manner  ot 
stating  the  same,  and  facts  were  omitted  which  must  be  implied 
from  the  proof  of  the  facts  which  were  alleged,  although  such  a 
pleading  would  be  bad  on  demurrer,  yet,  if  the  adverse  party  took 
issue,  and  the  verdict  was  in  favor  of  the  party  having  tiie  defect- 
ive pleading,  the  omitted  statements  would  be  supplied  by  intent- 
ment,  and  the  pleading  being  cured  by  the  verdict  would  be  held 
good,  upon  a  motion  in  arrest  or  for  judgment  non  obstante.    But 
where  no  cause  of  action  or  defense  is  stated,  the  defect  is  not 
cured  by  verdict*    This  rule  is  based  upon  the  very  artificial  sys- 
tem of  pleading  at  the  common  law,  and  applies  to  the  om^ission 
of  matters  otform  merely  in  the  statement  of  the  cause  of  ac- 
tion.   For  these  reasons  this  technical  rule  has  no  longer  any  place 
in  our  system  of  pleading.    For,  if  a  cause  of  action  or  defense 
:is  stated,  the  complaint  or  answer  is  good  on  demurrer;  if  uot^  it  is 
bad.    If  the  pleading  contain  the  necessary  allegations  to  consti- 
tute a  cause  of  action,  it  is  good  in  all  stages  of  the  cause  ;  if  it 
•do  not,  il  is  bad  in  all  stages.     If  any  material  allegation  be 
omitted  the  pleading  could  not,  at  the  common  law,  be  cured  by 
verdict,  and  cannot  under  the  code.    If  no  material  allegation  be 
omitted  there  is  nothing  to  cure.    The  defects  which  were  cured 
by  verdict  at  the  common  law  are  no  longer  defects  under  the 
code.    For  it  is  held,  that  if  facts  are  stated  in  a  complaint,  from 
which  a  liability  will  necessarily  be  implied  by  law,  the  pleading 
is  good.^    And  by  logical  sequence,  if  facts  are  stated  from  which 

1  Wills  «.  Wills,  84  Ind.  106;  Ham-    N.  T.  552;  Conaughfy  «.  Nicbols,  42 
ilton  9.  Winterwood,  43  id.  898 ;  The    id.  88. 
J.  &  S.  Plankroad  Co.  «.  Morely,  88       *  Id. 
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any  omitted  fact  may  be  implied,  the  omission  will  be  cured  by 
the  liberality  of  the  construction  of  pleading  under  the  new  sys- 
tem. True,  the  supreme  court  continue  to  assert  the  existence 
of  the  rule,^  but,  it  is  believed,  without  having  had  their  atten- 
tion  called  to  the  view  suggested  here.  And  it  is  submitted  with 
great  deference,  that  a  re-examination  of  the  question  must  lead 
to  a  change  in  this  ruling.  For  a  careful  examination  of  the  ex- 
amplee  of  the  application  of  the  rale  of  the  common  law,  found 
in  the  text  books,  and  a  comparison  thereof  with  the  cases  cited 
below,  conclusively  establish  the  position  maintained  in  this 
section.' 

1  Gander  «.  The  State,  50  Ind.  589 ;  <  Gould  on  PL  ch.  X,  §  13,  note  o, 
The  Indianapolis,  etc.  R  R.  Go.  o.  opinion  of  Lord  Manstield,  Doug. 
Pttty,  80  Ind.  261.  688. 
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§  1.  Introd/uetioth.  Having  considered  the  proceedings  in  an 
action,  intervening  between  the  verdict  of  the  jury  or  the  find- 
ing of  the  court,  and  the  final  judgment,  we  come  now  to  treat  of 
the  jvdgment^  which  puts  an  end  to  the  controversy,  and  termi- 
nates the  proceedings  properly,  so  called. 

§2.  The  general  subject  Before  proceeding  to  discuss  the 
dass  of  judgments  referred  to  in  the  last  section,  it  is  proper  to 
give  some  attention  to  the  general  subject.  It  has  frequently  been 
necessary,  in  the  course  of  this  treatise,  to  notice  the  distinction 
formerly  existing  between  proceedings  at  law  and  those  in  equity; 
and  in  no  respect  was  this  distinction  more  marked  than  in  the 
judgments  and  decrees.  The  one,  like  the  pleadings,  being  con- 
cise and  logical,  and  being  responsive  to  the  verdict  or  finding,  or 
to  the  ruling  of  the  court  upon  some  pleading  or  motion;  the 
other  being  in  the  more  lucid  and  verbose  style  of  the  equity 
pleadings  and  proceedings.  But  under  the  code  it  is  expressly 
provided  that  ^^ jvdgment'^  embraces  decrees  as  well;^  so  that 
while  it  may  be  necessary,  in  the  further  consideration  of  the 
subject,  occasionally  to  refer  to  the  distinction,  still  the  provision 
of  the  code,  attempting  to  abolish  the  distinction,  will  be  kept  in 
mind,  and  the  terms  jvdgment  and  decree^  though  different  in 
many  essential  particulars,  will  be  used  without  much  regard  to 
these  distinguishing  peculiarities. 

§  3.  Definition  of  a  judgment  at  law,  A  judgment  is  defined 
to  be,  "  the  conclusion  of  the  law  upon  the  facts  found  by  the 
court  or  the  jury,  or  admitted  by  the  parties." '  The  language  of 
a  judgment  in  an  action  at  law,  and  which  is  stiU  followed  in 
those  cases  which  rank  as  common  law  actions,  is :  ^'  It  is  con- 
sidered that  the  plaintiff  recover,"  etc.,  or  "  that  the  plaintiff  take 
nothing  by  his  suit,"  etc. 

§  4.  Decree  in  chancer]/.  A  decree  in  chancery  is  "  the  sen- 
tence or  order  of  the  court  pronounced  upon  the  issues  of  law  or 
fact,  or  both,  upon  the  hearing  of  the  cause;"  and  differs  little  in 
effect  from  a  judgment  at  law,  though  differing  from  the  judg- 
ment in  form  and  mode  of  entry.  The  former  is  general  and 
poeitive  for  the  plaintiff  or  defendant;  while  the  latter  is  a  find- 
ing of  the  facts;  and  usually  specifically  directs  the  relief  granted 

» 3  R  8.  (1876)  314,  g  797.  *  Freeman  on  Judgments,  g  2 ;  Tidd'sPr.  930. 
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the  complainant  or  the  defendant,  where  there  is  a  cross-bill  and 
affirmative  relief  sought,  ^  though  where  there  is  a  general  de- 
cree for  the  defendant  without  affirmative  relief,  it  is  a  mere  dis- 
missal of  the  bilL    The  general  division  of  deci*ees  is,  1.  In- 
terlociitory  decrees;  which,  while  they  are  rendered  upon  a  hear- 
ing, do  not  finally  determine  the  rights  of  the  parties;    as  in 
case,  where  the  decree  is  in  partition  ;  there,  although  the  decree 
upon  the  hearing  fixes  and  determines  the  rights  of  the  parties, 
yet,  as  the  partition  of  the  land  is  to  be  accomplished  by  the  ap- 
pointment and  report  of  commissioners,  the  first  decree  is  deemed 
interlocutory,  and  the  final  determination  of  the  rights  of  the 
parties  is  accomplished  upon  a  confirmation  of  the  report  of  the 
commissioners.     2.  Final  decrees^  which,  like   the  final  judg- 
ments at  law,  fix  and  finally  determine  the  rights  of  the  parties, 
either  in  favor  of  the  complainant  or  defendant,  and  put  an  end 
to  the  proceedings  in  court. 

§  5.    Jvdgments  and  decrees  v/nder  the  code.    As  has  already 
appeared,  the  distinction  hQWei&a  jvdgments  and  decrees  has  been 
formally  abolished.    But  while  this  is  true,  yet,  in  practice,  the 
distinction  to  a  great  extent  still  exists.    Hence,  in  all  cases  which 
would  have  been,  before  the  code,  actions  at  law,  the  forms  of 
judgment  at  law  are  used;  while  in  those  cases  where  the  remedy, 
before  the  code,  would  have  been  by  bill  in  equity,  the  forms  of 
decrees  in  chancery  are  generally  used.    But  in  many  respects 
distinctions  are  disregarded,  and  the  forms  blended.    Thus  in  all 
cases  which  belong  to  either  of  the  divisions,  either  party  is  entitled 
to  a  jury;*  and  the  entries  preceding  the  final  judgment  or  de- 
cree, whether  it  be  a  common  law  or  equity  suit,  follow   tihe 
common  law  form,  and  so  all  general  judgments  for  the  defend- 
ant follow  the  common  law  form. 

§  6.     Classification  of  jvdgments  and  decrees  under  the  cod^. 
The  term  jvdgment  is  frequently,  but  improperly,  applied  to  any 
action  of  the  court  in  the  progress  of  the  cause.    But  the  deter- 
mination of  the  questions  arising  in  the  progress  of  a  cause,  upon 
mere  collateral  matter  and  other  entries,  merely  noting  the  action 
of  the  court  in  the  progress  of  the  cause,  are  entered  on  the  order 
book,  showing  the  several  steps  in  the  cause  in  its  prog^ress  to  an 
issue  of  law  or  fact,  and  are  termed  orders;  while  those  adjndica- 
'  Daniel  Chan.  Pr.  1192  et  seq.  '2^8.  (1876)  159,  §  807. 
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tionfl  which  in  some  sense  determine  the  rights  of  the  parties,  either 
temporarily,  partially  or  finally,  are  properly  denominated  judg- 
ments or  decrees.  And  such  judgments  or  decrees  are  inUirlocvr' 
tory  orfinal^  depending  upon  the  question,  whether  some  further 
action  of  the  court  is  necessary  for  a  final  determination  of  the 
cause;  or  whether  the  judgment  or  decree  of  the  court  so  deter- 
mines the  same  as  to  put  an  end  to  the  controversy.  But  inter- 
locutory judgments  or  decrees  prevail  in  the  class  of  cases  form- 
erly cognizable  in  courts  of  equity,  as  well  as  to  cases  formerly 
cognizable  at  law.^ 

§  7.  Freeeman^s  classification  of  judgments.  Mr.  Freeman, 
in  his  work  on  judgments^  makes  the  following  classification:  1, 
The  judgment  rendered  where  the  pleadings  present  no  other 
issue  than  an  issue  of  law,  2,  Thejudgm^ent  rendered  upon  the 
decision  of  a  court  or  jury  ^  or  other  triers^  upon  the  issue  or  issues 
of  fact  made  hy  the  pleadings.  3.  The  judgment  where  no  issue 
is  made  hy  the  party  required  to  plead.  4-  Where  before  or  after 
the  joining  of  all  issues  of  law  or  fact^  theplavntiff  withdraws 
orciba/ndonshisprosecvition;  and  to  this  may  be  added,  6.  Where 
a  party  appears  and  waives  process  and  confesses  judgment. 

§  8.  General  test  as  stated  hy  Mr.  Freeftnan.  Iii  suits  form- 
erly cognizable  by  courts  of  law,  no  diflSculty  arises  in  distinguish- 
ing between  judgments  which?  are  interlocutory,  and  those  which 
are  final;  but  in  equity  cases  the  distinction  is  not  so  well  marked. 
But  the  test  stated  by  Mr.  Freeman  is  applicable,  as  well  to  judg- 
ments under  the  code  in  the  nature  of  decrees  as  in  chancery,  as  to 
decrees  in  chancery  proper.  It  is  this:  If,  after  a  decree  has  been 
entered,  no  further  questions  can  come  before  the  court,  except 
such  as  are  necessary  to  be  determined  in  carrying  the  decree  into 
efiect,  the  decree  is  final.*  *  *  And  so  judgments,  in  the  nature  of 
judgments  at  law,  are  governed  by  a  like  rule,  and  it  is  stated  as  to 
both  thus;  no  judgment  or  decree  is  considered  final  unless  all  the 
issues  of  law  and  of  fact  necessarv  to  be  determined  are  deter- 
mined  and  are  finally  disposed  of  so  far  as  the  court  can  dis- 
pose of  them;*  that  is,  so  disposed  of  as  to  render  nothing  to  be 

>  3  Bony.  Law  Diet.  676.  Smith  o.  Trabnes'  heirs,  9  Pet.  4. 

*  Freeman  on  Judgments,  §  86,  and       *  Freeman  on  Jadgments,  §  84. 
note  a ;  Callahan  «.  May,  %  Black,  541 ; 
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done,  except  that  in  case  of  a  decree,  the  court  ehall  take  some 
action  in  aid  of  execution.^ 

§  9.    Jvdgment  for  the  plaintiff  'upon  derwwrrer.     The  first 
specification  of  the  last  section  embraces,  among  others,  the  judg- 
ment on  demv/rrer^  which  deserves  a  careful  consideration;  as  a 
thorough  understanding  of  the  subject  is  necessary  to  every  prac- 
ticing lawyer.     First.  Upon  the  overraling  of  a  demurrer  to  the 
complaint,  the  defendant  enters  his  exception  and  refuses  to  answer; 
then  judgment  is  rendered  against  him,  as  upon  a  default  or  con- 
fession^ of  the  facts  alleged  in  the  complaint;  the  judgment  in  the 
technical  phraseology  of  the  common  law  is  "  quod  recuperet " 
(that  he  recover).     If  the  action  be  for  money,  and  the  damages 
be  liquidated,  the  court  renders  a  judgment  at  once,  without  any 
proof;  and  so,  where  the  action  is  for  specific  real  or  personal 
property,  or  upon  any  other  cause  of  action  than  a  money  demand, 
no  proof  is  necessary,  but  the  demurrer  admitting  the  complaint, 
the  plaintiff  is  entitled  to  his  judgment  without  proof.     But  as  no 
failure  to  deny  the  complaint  admits  amounts  where  the  action  is 
for  unliquidated  damages,*^  a  court,  with  or  without  a  jury,  takes 
the  proof  before  rendering  judgment  for  the  plaintiff  upon  de- 
murrer; and  the  defendant  may  appear  and  contest  the  amoimt  of 
damages,  notwithstanding  the  failure  or  refusal  to  answer  over. 
Second.  Where  a  demurrer  to  the  reply  is  overruled,  as  this  is  the 
last  step  in  pleading,  no  order  is  necessary;  and  if  the  defendant 
take  no  f  ai*ther  step,  the  cause  is  at  issue,  and  the  trial  of  the  issues 
of  fact  follows  of  course.    But,  if  the  defendant  vrfsh  to  let  the 
cause  be  determined  upon  the  issue  of  law  raised  by  the  demurrer 
to  the  reply,  he  has  but  to  signify  to  the  court  and  the  opposite  at- 
torney that  he  stands  by  his  demurrer,  and  he  thereby  admits  the 
facts  in  the  reply  to  be  true;  and  judgment  will  be  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant,  as  upon  the  de- 
murrer to  the  complaint. 

1  Freeman  on  Judgments,  §  86.  The  a  final  Judgment  for  the  plaintiff  is 
final  Judgment  at  law  is  in  form  that  that  the  plaintiflT  recover  the  money  or 
the  plaintiff  recover,  etc.,  or  that  the  property  sued  for,  or  that  it  is  ad- 
plaintiff  take  nothing,  etc.  The  code  Judged  or  decreed  that  he  have  the 
form  in  a  final  Judgment  for  the  de-  specified  relief  prayed  in  the  com- 
fendant  is  alike  in  all  cases,  that  the  plaint 
plaintiff  take  nothing  by  his  suit  and  <2  R.  8.  (1876)  180,  g  889. 
that  the  defendant  recover  costs.  And  'dhirts  v.  Irons,  28  Ind.  458. 
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§  10.    Judgment  far  the  defendcmt  on  demurrer.    1.  Where  a 
demurrer  to  the  complaint  is  sustained,  as  already  noted  else- 
where, it  is  usual  to  give  leave  to  the  plaintiff  to  amend,  but  un- 
less such  leave  is  granted,  judgment  is  rendered  for  the  defendant. 
The  judgment  follows  the  character  of  the  demurrer.    If  the  de- 
murrer be  for  matter  in  abatement,  appearing  upon  the  face  of 
the  record,  such  demurrer  is  not  upon  the  merits,  and  the  judg- 
ment is  simply  that  the  action  abate;  or  if  the  objections  taken 
by  the  demurrer  be  to  the  jurisdiction  of  the  court,  the  judgment 
will  be  a  judgment  of  dismissal;  of  which  more  hereafter.    But 
if  the  objection  taken  by  the  demurrer  be,  that  the  complaint  (2o^ 
ncft  ftate  facts  eufficient  to  eonetitiUe  a  co/use  of  actiony  the  judg- 
ment is,  that  the  plaintiff  take  nothing  by  his  suit,  and  that  the 
defendant  recover  his  costs.    2.  If  a  demurrer  to  the  answer  be 
overruled^  the  plaintiff  is  ruled  in  the  first  instance  to  reply;  but 
if  he  refuse  or  decline  to  reply,  then  judgment  is  rendered  for  the 
defendant  upon  demurrer.    And  the  same  rules  which  apply  to 
the  judgment  upon  demurrer  to  the  complaint  apply  here.    If 
the  answer  to  which  the  demurrer  is  taken  be  in  abatementy  the 
judgment  will  be  in  abatement;  but  if  the  answer  be  in  bar,  the 
judgment  will  be  on  the  merits,  a  general  judgment  for  the  de- 
fendant, as  in  a  case  of  judgment  for  the  defendant  on  demurrer 
to  the  complaint    If  there  be  several  paragraphs  of  an  answer 
going  to  the  whole  complaint,  and  one  be  held  good  on  demurrer, 
and  the  plaintiff  stand  by  his  demurrer  and  suffer  judgment,  the 
same  will  determine  the  whole  case;  for  one  good  defense  conr- 
feezed  defeats  the  action*    3.  Where  a  demurrer  to  the  reply  is 
sustained,  judgment  is  rendered  for  the  defendant,  precisely  in 
the  same  manner  and  subject  to  like  rules,  as  a  judgment  for  the 
defendant  upon  demurrer  to  the  answer.    The  demurrer  to  the  re- 
ply being  sustained,  the  answer  stands  confessed,  and  the  judg- 
ment is  rendered  upon  it,  and  partakes  of  the  nature  of  the  an- 
swer, as  to  whether  the  judgment  be  in  abatement  or  in  ha/r;  or 
whether  it  be  a  mere  judgment  of  dismissal  for  want  of  jurisdic- 
tion.   If  the  answer  standing  confessed  be  in  abatement,  the  judg- 
ment is  that  the  action  abate.    If  it  be  to  the  jurisdiction,  the 
judgment  is  that  the  action  be  dismissed  for  want  of  jurisdiction. 
If  the  answer  be  in  bar,  the  judgment  is  upon  the  merits,  that  the 
plaintiff  take  nothing  by  his  suit,  and  that  the  defendant  recover  his 
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costs;  60  it  is  easy  to  apply  the  rule,  the  judgment  being  the  con- 
clusion of  law  upon  the  pleading  of  the  prevailing  party,  left  in 
force  after  the  ruling  upon  the  demurrer  in  the  particular  case. 
If  the  judgment  be  for  the  plaintiff  upon  the  merits,  the  judg- 
ment is  in  bar.  If  the  judgment  be  for  the  defendant  upon  de- 
murrer to  the  plaintiff's  pleading,  assigning  grounds  of  demurrer 
in  abatement,  the  judgment  will  be  in  abatement;  if  the  judg- 
ment be  upon  a  demurrer  for  want  of  jurisdiction,  it  will  be  for 
the  dismissal  for  want  of  jurisdiction.  And  so  if  the  judgment  be 
upon  demurrer  to  an  answer  to  the  jurisdiction,  or  in  abatement,  it 
will  be  one  of  dismissal  or  in  abatement  of  the  action.  But  a 
judgment  upon  demurrer  to  the  complaint  for  want  of  sufficient 
facts  is  in  bar,  and  is  a  judgment  upon  the  merits.^ 

§  11.  The  effect  of  a  judgment  on  demurrer^  as  a  bar  to  an- 
other action.  The  effect  of  a  judgment  upon  demurrer,  as  a  bar 
to  a  subsequent  action,  is  thus  stated  by  a  very  high  authority: 
"1.  That  a  judgment  rendered  upon  a  demurrer  to  the  declara- 
tion or  to  a  material  pleading,  setting  forth  the  facts,  is  equally 
conclusive  of  the  matters  confessed  by  the  demurrer,  as  a  verdict 
finding  the  same  facts  would  be;  since  matters  in  controversy  are 
established,  in  the  former  case  as  well  as  in  the  latter,  by  matter 
of  record;  and  the  rule  is,  that  facts  thus  established  can  never 
afterwards  be  contested  between  the  same  parties  or  those  in  pri- 
vity with  them.  2.  That  if  the  judgment  be  rendered  for  the 
defendant  on  demurrer  to  the  declaration,  or  to  a  material  plead- 
ing in  chief,  the  plaintiff  can  never  after  maintain  against  the 
same  defendant  or  his  privies,  any  similar  or  concurrent  action  for 
the  same  cause,  upon  the  same  grounds  as  were  disclosed  in  the 
first  action,  for  the  reason  that  a  judgment  upon  such  a  demurrer 
determines  the  merits  of  the  cause,  and  a  final  judgment  deciding 
the  right  must  put  an  end  to  the  dispute,  else  litigation  would  be 
endless.*  3.  But  it  is  equally  well  settled  that  if  the  plaintiff 
fail  in  his  first  action,  from  want  of  an  essential  allegation  in  his 
declaration,  which  is  fully  supplied  in  the  second  suit,  the  judg- 
ment in  the  first  suit  is  no  bar  to  the  second,  although  the  respect- 
ive actions  were  instituted  to  enforce  the  same  right;  for  the  rea- 

>  Gotild  V,  B.  &  C.  R.  R.  Co.,  1  Otto       « Id.  Gould  on  PI.  ch.  9,  g§  42,  48; 
(01  U.  8.  S.  C),  588.  Commander  in  Chief,  1  Wall.  48. 
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fion  that  the  merits  of  the  cause  as  disclosed  in  the  second  decla- 
ration were  not  heard  and  decided  in  the  first  action."  ^ 

§  12.  Jvdgmmt  m  agreed  cases.  Within  the  fii-st  enumera- 
tion in  the  classification,  are  the  cases  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  to  which  reference  has  already  been 
made.  In  snch  cases,  the  facts  being  agreed  upon,  the  court  ren- 
ders judgment  for  the  plaintiff  or  defendant,  according  to  the  law 
of  the  case,  arising  upon  the  facts,  as  determined  by  the  court. 
Such  a  judgment  does  not  differ  from  a  judgment  upon  the  ver- 
dict of  a  jury;  the  court  passes  upon  the  facts,  renders  final 
judgment  for  the  party  entitled  to  the  same,  and  awards  snch 
relief  to  the  party  in  whose  favor  the  judgment  is  rendered  as  the 
facts  warrant;  for  the  court  under  the  code,  like  the  chancellor  in 
a  chancery  suit,  may  in  a  proper  case,  adapt  the  decree  of  the 
court  to  giving  the  specific  relief  to  which  the  party  is  entitled  in 
equity  cases. 

§  13.  JuAgmentB  non  obstante  veredicto.  In  cases  where  a 
trial  is  had  upon  an  insufficient  answer,  as  already  noted,  notwith- 
standing a  verdict  for  the  defendant,  tlie  plaintiff  will  have  final 
judgment  upon  his  complaint.  Such  a  judgment  is  in  no  essen- 
tial particular  different  fi'om  a  judgment  for  the  plaintiff  upon  a 
demurrer  to  the  answer; — in  the  one  case  judgment  is  rendered, 
upon  the  complaint,  for  the  insufficiency  of  the  answer  upon  de- 
murrer, and  in  the  other  case,  upon  motion;  for  although  there 
has  been  a  trial  and  a  verdict,  both  are  disregarded.  The  judg- 
ment in  such  a  case  is,  that  the  plaintiff  recover  the  money  or 
subject  of  his  action,  to  which  his  complaint  entitles  him. 

§  14.  Jvd^ment  for  the  ^Imrktiff  upon  the  findmg  of  the 
court  or  the  verdict  of  a  jury^  the  cma/rd  of  an  arbitrator  or  the 
report  of  a  referee  or  master  comrmssionery  upon  the  isstces  of  fact 
made  by  th^ pleadings.  From  what  has  .already  been  said,  it  is 
apparent  that  this  second  subdivision  of  judgments  is  the  most 
extensive  of  all  the  subdivisions,  embracing  a  very  large  propor- 
tion of  all  the  judgments  rendered  in  cases  litigated.  Where  a 
case  is  tried  by  the  court  or  jury  and  a  general  verdict  or  finding 
is  rendered,  the  judgment  is  rendered  in  accordance  with  the  ver- 

'Goald  «.  E.  &  C.  R.  R.  Co.,  supra;  Aurora  v.  West,  7  Wall.  90;  Qould  on 
FLch.0,g4i. 
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diet    If  the  verdict  be  for  the  plaintiff,  then  judgment  goes  for 
him  and  against  the  defendant.    If  the  action  be  for  money, 
judgment  goes  for  the  sum  found  due  by  the  verdict  or  finding. 
And  so  in  case  of  submission  to  arbitrators,  referees  or  master 
commissioner,  the  award  or  report  has  the  same  legal  effect  as  the 
finding  of  the  court  or  verdict  of  the  jury. ^    If  it  be  for  real  or  per- 
sonal property,  upon  a  general    finding   for  the  plaintiff,  the 
judgment  is  rendered  for  the  recovery  of  the  property  described 
in  the  complaint.    If  the  complaint  be  in  the  nature  of  a  bill  in 
equity,  and  pray  specific  relief  upon  a  general  finding  or  verdict, 
the  judgment  is,  in  form,  a  decree  in  chancery,  granting  the  specific 
relief  prayed,  and  any  general  relief  to  which  he  is  entitled,  under 
the  allegations  in  the  complaint.    If  there  be  a  special  verdict  or 
finding,  the  judgment  follows  the  verdict;  if  tliere  be  more  than 
one  plaintiff,  there  may  be  a  verdict  or  finding  in  &vor  of  one  or 
more  plaintiffs,  and  against  others.    In  such  case,  the  judgment 
is  only  rendered  in  favor  of  those  who  have  the  verdict  or  find- 
ing in  their  favor,  the  judgment  following  the  verdict   in   this 
respect 

§  15.    Judgment  for  the  defendant  wpon  a  verdict^  finding^ 
QAJoa/rd  or  report.    Where  there  is  a  general  verdict  for  the  de- 
fendant, in  an  action  where  there  is  no  set-off  nor  counterclaim, 
and  where  no  affirmative  relief  is  demanded  by  the  defendant  in 
his  answer,  the  judgment  is  simply  that  the  plaintiff  take  nothing 
by  his  suit  (or  action),  and  that  the  defendant  recover  his  costs. 
But  where  there  is  a  set-off  or  counterclaim  in  an  action  for  the 
recovery  of  money,  and  the  jury  find  a  balance  due  the  defendant 
upon  such  set-off    or  counterclaim,  in  addition  to  the  general 
judgment  for  the  defendant,  the  judgment  contains  a  recovery  in 
favor  of  the  defendant,  and  against  the  plaintiff,  for  the  aum  so 
found  due  by  the  court  or  jury.    And  so  in  an  action  for  the  pos- 
session of  personal  property,  where  the  jury  assess  the  value  of 
the  property,  as  they  should  always  do,  where  there  is  a  judg- 
ment for  a  return  to  the  plaintiff,  and  the  same  is  in  the  possession 
of  the  defendant,  or  where  the  plaintiff  having  the  possession  is  de- 
feated, or  dismisses  or  fails  to  prosecute  his  action,  the  judgment 
may  be  in*the  alternative,  that  the  party  who  is  ordered  to  return 

>L  aR.B.  Co.v.  Bradl^,  7 Ind. 49. 


Sec.  16.]  OF  JUDGMENTS.  271 

the  goods  shall  in  default  pay  the  value  found.^  And  so. where 
the  answer  is  in  the  nature  of  a  cross  bill  under  the  chancery 
practice,  and  demands  specific  or  general  affirmative  relief,  and 
upon  an  issue  found  for  the  defendant  by  the  court  or  jury,  the 
judgment  will  be  in  the  nature  of  a  decree  in  chancery,  awarding 
special  or  general  relief,  to  which  the  defendant  is  by  the  issue 
and  the  finding  entitled.  In  all  cases  where  there  are  several 
plaintiffs  or  defendants,  or  either  or  both,  there  may  be  a  verdict 
for  part  of  the  defendants  and  against  all  or  part  of  the  plaintiffs, 
or  in  favor  of  all  the  defendants  and  against  all  or  part  of  the 
plaintiffs.  In  such  case,  the  judgment  follows  the  verdict  or  find- 
ing; but  as  the  point  of  practice  has  been  alluded  to  before,  it  is 
unnecessary  to  consider  it  further  here. 

§  16.  JvdgmerU  for  want  of  an  answer  and  upon  default. 
Under  the  classification  adopted  from  Mr.  Freeman,  the  third 
specification  embraces  the  judgments  in  the  two  classes  of  cases 
enumerated  at  the  head  of  this  section.  Where  a  defendant  appears 
by  counsel  and  a  rule  goes  to  answer,  and  he  fails  to  answer  within 
the  time,  or  having  answered,  fails  to  appear  when  the  cause  is 
called  for  trial,  judgment  will  be  rendered  against  him,  as  upon 
nihil  dicit  at  the  common  law.  The  entry  of  judgment  in  such  a 
case  should  show  the  appearance  and  failure  to  answer,  in  the  one 
instance,  or  the  appearance  and  answer  and  a  failure  to  appear 
upon  call,  in  the  other;  and  then  tlie  entry  of  judgment  is  for 
whatever  the  plaintiff's  complaint  shows  him  entitled  to;  bear- 
ing in  mind  that,  in  these  cases,  as  in  judgment  upon  demurrer,  if 
the  complaint  seeks  to  recover  damages  which  are  unliquidated, 
before  judgment  can  be  rendered,  the  plaintiff  must  produce  proof 
and  the  court  or  jury,  usually  the  former,  must  assess  the  damages. 
In  all  other  respects  excepting  the  amount  of  damages,  a  failure 
to  appear  or  answer  admits  the  material  allegations  in  the  com- 
plaint. 2.  Where  the  defendant  has  been  duly  served  with  process 
at  least  ten  days  before  the  term,  or  before  the  day  on  which  the 
case  is  set,  if  it  be  commenced  in  term  under  the  last  amendment, 
or  notified  by  publication,  at  least  thirty  days  before  the  term,  in 
cases  where  notice  by  publication  is  proper,  and  upon  being 
called  in  open  court  on  or  after  the  return  day,  which  is  the  second 

>2  R  a  (1876)  187,  g  874.  Amended  by  act  1877,  g  2,  p.  102. 
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day  of  the  term,  in  cases  began  more  than  ten  days  before  the 
term,  and  the  day  fixed  in  the  process  in  other  cases,  and  does  not 
appear  to  the  action,  but  makes  default,  judgment  is  rendered 
against  him  upon  such  default.    Where  the  defendant  has  been 
served  with  process,  the  effect  of  the  default  is  to  admit  all  the 
allegatious  in  the  complaint  excepting  amount  or  values;  but 
where  the  notice  is  given  by  publication,  the  default  admits  noth- 
ing, and  the  plaintiff  must  prove  enough  of  the  allegations  of  his 
complaint,  to  entitle  him  to  his  judgment.     So,  if  the  defendant 
has  been  brought  into  court  by  service  of  process,  the  plaintiff  upon 
making  the  proof  necessary  to  enable  the  court,  where  the  action 
is  for  money,  to  assess  his  damages,  and  in  other  cases  without  any 
proof,  is  entitled  to  have  judgment  rendered  for  whatever  his  com- 
plaint entitles  him  to  recover,  where  no  proof  is  required,  and  under 
the  proof,  where  proof  is  necessary.  If  the  action  be  for  money,  he 
recovers  judgment  for  the  same;  or  if  the  action  be  for  the  recovery 
of  real  or  personal  property,  he  has  judgment  accordingly.     And  if 
the  complaint  be  in  the  nature  of  a  bill  in  equity,  then  upon  default, 
the  plaintiff  is  entitled  to  his  decree,  as  in  case  of  a  verdict  in  his 
favor.  But  if  the  notice  be  by  publication  only,  or  if  there  be  an  in- 
fant defendant  who,  as  has  appeared,  must  answer  by  guardian  ad 
litem^  then  every  allegation  must  be  proved  before  the  ]>laintiff  can 
have  judgment;  and  no  personal  judgment  can  be  rendered  upon 
publication.    The  judgment  or  decree  by  default  should  state  the 
appearance  of  the  plaintiff,  the  calling  and  default  of  the  defend- 
ant, the  service  of  process  or  notice,  as  the  case  may  be;  the  hearing 
of  proof,  where  proof  is  necessary,  and  the  effect  of  the  default  where 
no  proof  is  necessary.    This  being  done,  the  formal  entry  of  the 
judgment  follows,  awarding  the  plaintiff  the  remedy  to  which  he 
is  entitled  under  the  complaint,  and  proof,  where  proof  is  neces- 
sary.    The  form  of  these  judgments  in  the  several  cases  discussed 
in  this  chapter  can  be  better  explained  by  precedents  than  other- 
wise, and  precedents  will  be  found  among  the  forms  contained  in 
the  third  paH  of  this  treatise.    It  is  to  be  observed  that,  where 
judgment  is  taken  by  default,  the  plaintiff  should  always  be  care- 
ful to  see  that  his  process  has  been  regularly  issued  and  served 
within  the  proper  time,  and  if  the  judgment  is  taken  upon  pub- 
lication, that  it  has  been  properly  made.    For  it  is  only  by  show- 
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ing  proper  issiumce  and  service  oiproeees  that  a  judgment  by  de« 
fault  inpereanam  can  be  justified  or  sustained  as  valid;  and  it  is 
only  the  making  of  publication  in  conformity  with  the  statute 
that  will  justify  a  judgment  by  default  operating  in  rem.  And 
while  it  is  true  that  many  irregularities  in  these  respects  have  been 
deemed  cured  by  the  adjudication  of  the  court,  holding  erroneous 
process  or  publication  sufficient,  in  cases  where  the  judgment 
was  attacked  collaterally,  yet,  every  careful  practitioner  should  see 
that  his  process  has  been  properly  issued  and  served,  or  that  his 
publication  has  been  regularly  made,  in  conformity  with  the  statute, 
before  he  takes  a  judgment  by  default  But  in  case  of  personal 
service  of  process,  it  is  held  that,  from  the  time  of  service,  the 
court  has  jurisdiction,  and  if  judgment  be  irregularly  rendered 
upon  service  for  a  shorter  time  than  that  fixed  by  law,  the  judg- 
ment will  be  erroneous,  but  valid  when  attacked  collaterally.^ 

§  17.  Jvdgment  ofdiamisBal.  This  simple  title  embraces  all 
the  class  of  judgments  comprehended  in  the  fourth  subdivision 
herein  adopted,  that  is,  of  judgments  upon  a  voluntary  abandon- 
ment of  the  action  by  the  plaintiff.  It  embraces  all  that  remains 
of  the  common  law  title,  non  pros,  nolle  prosequi^  retraxit  and 
non  suit.  These  several  heads,  with  the  terms  which  designate 
them,  are  entirely  dispensed  with  under  the  code  practice;  and 
the  simple  judgment  of  dismissal  is  a  substitute  for  all  that  is  of 
value  in  them  all.  A  dismissal  under  the  code  is  subject  to  the 
following  rules:  1.  The  plaintiff  may  voluntarily  suffer  a  dis- 
missal of  his  cause,  at  any  time  before  the  jury  retire;  or,  if 
there  be  a  trial  by  the  court,  at  any  time  before  the  finding  is 
announced;  such  dismissal  may  be  filed  in  vacation,  and  entered 
in  term  time,  or  it  may  be  taken  upon  motion  of  course  in  term 
time.  Where  the  dismissal  is  filed  in  vacation,  it  should  con- 
tain the  names  of  the  parties,  a  dismissal  or  discontinuance  of 
the  action,  in  terms,  and  be  signed  by  the  attorneys  for  the 
plaintiff;  and  it  must  also  be  recorded  upon  the  order  book  of 

'Helpbenstinev.TheVincenaesKa.  citing  Swift  v.  Tousey,  5  Ind.  196; 

tiooal  Bank,  7  Cent  Law  Journal,  27,  Craft  v.  The  State  Bank,  7  id.  219; 

citing  Freeman  on  Judgments,  §  126,  Koehler  t).  Montgomery,  17  id.  220; 

and  cases  therein  cited.  The  same  case  Porter  o.  Holloway,  43  id.  85.  But  sec 

decides  that  the  28th  and  29th  days  of  same  case  overruling  last  proposition. 

Ftbroary  are  computed  as  one  day,  — Ind.  unreported. 
.     Voi^  I.  — 18 
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the  conrt  by  the  clerk,^  and  there  should  be  an  order  or  judgment 
of  dismissal  at  the  next  term  ensning,  but  the  dismissal^operates 
from  the  date  of  the  filing  of  the  paper.    2.  Where  the  plaintiff 
fails  to  prosecute  his  suit  with  proper  diligence,  or  to  complete 
the  issue  when  required,  or  to  proceed  to  trial,  or  show  cause  for 
a  continuance  when  the  cause  is  called  for  trial,  or  where  he  fails 
to  perform  any  other  order  of  the  court,  a  judgment  of  dismissal 
may  be  rendered;  eithernipon  motion  of  the  defendant,  or  with- 
out such  motion,  the  judgment  may  be  rendered  as  a  penalty  for 
disobedience.    The  judgment  usually  recites  the  grounds  of  the 
dismissal,  whether  upon  motion  of  the  plaintiff  or  defendant,  or 
by  the  court  upon  its  own  motion,  and  then  adjudges  a  dismissal; 
then  follows  a  judgment  for  costs  for  the  defendant  as  upon 
the  trial  or  judgment  on  demurrer.    The  dismissal  of  the  ac- 
tion is  never,  under  the  code,  like  a  dismissal  of  a  bill  on  the 
hearing  under  the  chancery  practice  —  a  judgment  upon  the 
merits.    On  the  contrary,  while  it  is  a  final  judgment,  and  puts 
an  end  to  the  case,  it  is  never,  in  any  case,  a  bar  to  another  ac- 
tion for  the  same  cause.    If  the  plaintiff  feels  aggrieved  at  an 
involuntary  dismissal,  he  may  tender  his  bill  of  exceptions, 
showing  the  grounds  of  the  ruling,  and  have  it  made  part  of  the 
record,  and  may  assign  error  upon  it  in  the  supreme  court;  and 
if  the  ruling  appear  to  be  erroneous,  the  cause  will  be  reversed. 
§  18.    Jvdgment  hy  confession.    A  debtor  may,  with  the  con- 
sent of  his  creditor,  appear  in  open  court  and  confess  judgment; 
or  he  may  execute  a  warrant  of  attorney,  authorizing  an  attorney 
of  the  court  to  appear  in  court  and  confess  judgment  in  favor  of 
ithe  creditor  and  against  himself.    If  the  confession  is  made  in 
person,  the  cause  of  action,  in  the  form  of  a  complaint,  is  filed;  and 
where  it  is  made  by  an  attorney  upon  a  written  warrant  of  attor- 
ney, though  perhaps  not  necessary,  it  is  the  better  practice  to  file 
a  complaint;  and  in  both  cases  the  confession  must  be  accom- 
panied by  the  affidavit  of  the  debtor,  that  the  claim  is  just  and 
owing,  and  that  the  confession  is  not  made  to  defraud  his  credi- 
tors.^   The  entry  of  judgment  upon  confession  is  made  by  a  re- 
cital of  the  appearance,  filing  the  proper  statement  of  cause  of 
action,  and  the  confession;  after  which  the  formal  adjudication 

1 2  R.  8.  (1876)  185,  §864.  'S  R.  S.  (Davis)  189,  §§  883-884. 
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follows,  awarding  the  recovery  of  the  proper  amodnt  in  the  same 
form,  as  in  a  judgment  by  default,  or  upon  a  demurrer,  or  trial, 
where  the  judgment  is  for  the  plaintiff  for  money.  But  as  a 
confession  of  judgment  is  an  act  of  bankruptcy  under  the  bank* 
ruptcy  act  (now  just  repealed),  the  practice  of  confessing  judg- 
ment, before  very  common,  became  quite  unusual  after  that  act 
passed,  but  will  now  probably  be  more  prevalent. 

§  19.    Jvdgments  for  costs.    In  all  actions  commenced  in  the 
circuit  or  superior  courts,  the  judgment  for  costs  follows  the 
judgment  in  the  action,  with  the  following  exceptions:    1.  In 
actions  for  money  demand  on  contract,  unless  the  plaintiff  re- 
cover fifty  dollars  the  defendant  recovers  costs,  unless  the  plaint- 
iff's demand  is  reduced  by  set-off  or  counter-claim.     2.  In 
actions  founded  upon  tort,  if  the  plaintiff  does  not  recover  more 
than  five  dollars,  he  can  recover  no  more  costs  than  damages, 
excepting  only  in  cases  of  libel  and  slander,  and  false  imprison- 
ment, and  in  cases  where  the  title  to  land  comes  in  question.^ 
3.  Where  several  actions  are  brought  on  causes  of  action  which 
might  have  been  joined  in  one  action,  the  defendant  recovers 
judgment  for  costs  in  the  actions  unnecessarily  brought,  even 
though  the  plaintiff  recover  judgment;  and  sometimes  the  court, 
in  its  discretion,  will  consolidate  actions  thus  improperly  and 
unnecessarily  multiplied.'    4.  Where  an  appeal  is  taken  from  a 
justice's  court,  if  the  plaintiff  have  judgment  below  in  a  money 
action,  and  appeals,  and  does  not  increase  the  recovery  five 
dollars,  he  will  have  judgment  for  the  amount  of  the  verdict  or 
finding  and  his  costs  in  the  lower  court;  but  the  defendant  will 
have  judgment  for  ^his  costs  in  the  appellate  court;  and  so,  if 
the  defendant  appeals  in  a  money  action,  and  reduces  the  judg- 
ment five  dollars,  he  will  have  judgment  for  his  costs  in  the 
appellate  court,  though  the  plaintiff  will  have  judgment  for  his 
claim  and  the  costs  in  the  justice's  court    5.  In  partition -cases,  the 
costs  are  apportioned  under  the  discretion  of  the  court;  usually 
in  proportion  to  the  respective  rights  of  the  parties.    6.  So  far, 
all  the  specifications  considered  are  provided  for  in  the  code;  but 
the  supreme  court  have  pointed  out  a  class  of  cases  which  were 
formerly  cognizable  in  courts  of  equity,  where  the  chancellor 

>  2  R  &  (1876)  103,  §  896  et  fleq.  *  Chitty  PL  (L^  Am.  £d.)  221. 
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has  full  discretion,  and  where,  by  the  uniform  practice,  a  decree 
would  be  withheld,  except  upon  the  condition  that  the  plaintiff 
should  pay  costs;  and  have  held  that  the  same  rule  still  prevails, 
though  there  is  no  direct  sanction  for  it  in  the  code.*    This  class, 
however,  is  limited  to  cases  where  the  plaintiiF  is  at  fault,  and 
where  the  defendants  are  infants,  or  where  some  other  fact  exists 
which  renders  the  suit  unavoidable.    7.  In  divorce  cases,  the 
,  decree  for  costs  is  in  the  discretion  of  the  court,  which  regulates 
the  question  according  to  the  respective  rights  and  circumstances 
of  the  parties,  usually  taxing  the  costs  to  the  husband.   8.  Where 
some  of  the  issues  in  a  cause  are  decided  in  favor  of  one  party, 
and  others  for  the  other  party;  or  where  judgment  is  rendered 
in  the  action  against  part  of  the  plaintiffs  or  defendants  and  in 
favor  of  others,  the  judgment  for  costs  follows  the  judgment  in 
the  main  action.     9.  Where  the  case  is  continued  upon  the  ap- 
plication of   one  party,  the  opposite  party  is  entitled  to  his 
judgment  for  costs;   and  generally,  whenever  any  order  is  en- 
tered in  a  cause  of  an  adversary  character,  the  prevailing  party 
is  entitled  to  his  costs. 

§  20.    Judgment  for  costs;  time  and  manner  of  recovery. 
Where  the  recovery  of  costs  is  had  upon  final  judgment,  the 
judgment  is  a  part  of  the  entry  in  the  same;  and   in   gen- 
eral, but  more  especially  where  the  action  is  one  which  would 
have  been  at  law  before  the  code,  the  form  is  after  the  judgment 
in  chief.    "  It  is  further  considered  that  the  plaintiff  (or  defend- 
ant) recover  his  costs,'^  or  where  the  judgment  for  costs  follows 
the  judgment  in  chief,  the  form  may  be  immediately  following  the 
judgment  in  the  action;  "  and  that  said  plaintiff  (or  defendant)  re- 
cover his  costs;"  and  where  the  judgment  is  in  form  a  decree  in 
chancery,  and  the  costs  are  apportioned,  the  decree  follows  the 
equity  forms,  and  following  the  decree  in  chief,  decrees  that  the 
plaintiff  pay  such  a  portion  and  the  defendant  a  certain  portion; 
or,  if  the  costs  are  awarded  to  follow  the  decree,  that  the  plaintiff 
or  defendant,  as  the  case  may  be,  pay  the  costs  of  suit.     But  this 
subject  will  be  better  illustrated  by  reference  to  the  precedents 
in  Part  Third.    Where  costs  are  awarded  upon  an  interlocutory 
order  or  decree,  the  party  recovering  the  costs  may  have  judg- 

^Hill «.  Kirby,  7  Ind.  217;  Erskine  v.  McCatchan,  9  id.  255. 
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ment  rendered  therefor  at  the  time  they  are  awarded,  without 
waiting  final  judgment.^  The  form  of  a  judgment  at  law  is  a 
recovery  of  the  costs  of  the  successful  party;  and  under  that 
practice,  the  costs  of  the  losing  party  were  only  collectable  by  a 
fee  bill.  Under  the  code,  the  same  idea  seems  to  have  been  en- 
tertained, and  yet,  in  decrees  in  form  following  the  chancery 
forms,  the  whole  costs  are  adjudged  against  the  losing  party,  ex- 
cept where  the  costs  are  apportioned  as  a  part  of  the  regular  de- 
cree, and  the  practice  is  to  tax*  the  whole  costs  upon  the  execu- 
tion; although  in  form  the  judgment,  as  already  stated,  is  gener- 
ally only  for  the  costs  of  the  successful  party.  The  rule  seems 
to  be  that  each  party  is  liable  to  the  officer  for  his  costs.  The 
officers  to  whom  they  are  due  may,  at  any  time,  recover  their 
costs  by  issuing  a  fee  bill;  and  the  costs  recovered  by  the  suc- 
cessful party  are  a  part  of  his  judgment,  and  when  collected  are 
payable  to  him  in  the  first  instance,  and  he  is  liable  to  the 
officers.  And  the  regular  method  —  the  one  adopted  by  the  clerk 
of  the  supreme  court  —  is  to  include  only  the  costs  of  the  success- 
ful party  in  the  judgment  and  execution,  and  to  collect  the  other 
costs  by  fee  bill.  This  theory  seems  to  be  fully  sanctioned  by 
the  supreme  court^ 

§21.  Jvdgments  in  attaehment.  In  the  sections  concerning 
attachment,  it  was  said  that  where  the  defendant  is  served  with 
process  or  appears  to  the  action,  judgment  may  be  rendered 
against  him  personally,  but  if  there  is  only  constructive  service,  the 
judgment  is  rendered  only  for  the  sale  of  the  property  attached, 
or  the  application  of  money  in  the  hands  of  the  garnishee;  and 
60  it  may  be  said  here,  that  if  there  is  personal  service  of  process 
or  an  appearance  to  the  action,  a  regular  money  judgment  will 
be  rendered,  just  as  if  there  were  no  attachment  proceedings,  to 
which  is  appended  an  order  reciting  the  filing  of  the  affidavit  and 
undertaking,  the  issuing,  levy  and  return  of  the  order  of  attach- 
ment, and  a  direction  to  the  sheriff  to  sell  the  attached  property 
in  satisfaction  of  the  judgment,  which  is  done  upon  special  exe- 
cution; and  if  there  be  an  answer  of  a  garnishee,  that  he  has 
money  in  his  hands  belonging  to,  oris  indebted  to  the  defendant, 
in  order  is  also  entered  that  he  pay  the  same  in  satisfaction  of 

>  2  R  S.  (1876)  197,  g  408.  <  Ainsworth  v.  Scotten,  29  Ind.  495. 
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the  judgment,  and  that  in  default  of  payment  within  a  given 
time,  execution  shall  issue  against  him.    This  is,  in  effect,  a 
judgment  against  the  garnishee,  which  maybe  replevied  as  other 
judgments.    Where  there  is  no  service  of  process,  but  only  sub- 
stituted or  constructive  service  by  publication  or  service  outside  of 
the  state,  the  judgment  consists  simply  in  a  recital  of  the  filing 
of  the  complaint,  affidavit  and  undertaking,  the  publication  mi- 
nutely and  in  detail,  the  issuance,  levy  and  return  of  the  order  of 
attachment,  a  finding  of  the  amount  due,  and  an  order  for  the  sale 
of  the  attached  property  and  judgment  against  the  garnishee  as 
above;  in  case  of  a  garnishee  having  answered,  showing  money  in 
his  hands  or  indebtedness,  the  judgment  may  be  rendered  in  the 
usual  form,  with  the  proviso  that  it  be  levied  only  upon  the  prop- 
erty attached  or  the  money  in  the  hands  of  the  garnishee. 

§  22.    Jvdgment  in  attdchmerU^  where  credUore  JUe  fmder 
the  original  attachment  proceedings.    The  last  section  points  out 
the  mode  of  proceeding  to  render  judgment  upon  a  money  de- 
mand in  the  original  cause.    Where  other  creditors  file  under 
the  original  proceedings,  the  subject  seems  to  become  compli- 
cated, but  is  simple  enough  when  once  understood.     The  iudg- 
ment  should  be  rendered  in  the  original  action  as  if  it  were  the 
only  claim  involved.    Each  case  filed  under,  should  in  succession 
be  entitled,  or  the  entry  should  recite  that  the  respective  claim- 
ants in  succession  in  each  case  have  filed  their  complaint,  affidavit 
and  undertaking,  respectively,  and  have  been  made  parties  to  the 
proceedings;  and  judgment  should  be  rendered  in  each  case  as 
in  the  original  case;  and  at  the  close  of  the  entry,  an  order 
should  be  entered  directing  the  distribution.     A  special  execu- 
tion issues  upon  each  judgment,  which  should  have  reference  to 
the  order  of  distribution.    This  apparently  complicated  sabject 
will  be  readily  understood  by  the  precedents  in  the  third  part. 

§  23.  The  distinction  between  jvdgment  in  peraofiam  and  in 
rem.  Judgments  are  divided  into  judgments  in  personam 
and  judgments  in  rem.  The  former  embraces  all  those  judg- 
ments which  are  rendered  in  proceeding  inter  jpartesy  wherein 
the  rights  of  parties  are  determined  upon  service  of  process, 
actual  or  constructive,  but  which  only  bind  parties  and  privies.^ 

>  Freeman  on  Judgments,  §  18 ;  Woodruff  v.  Taylor,  20  Yt.  65. 


Sec.  23.]  OF  JUDGMENTS.  279 

These,  however,  embrace,  perhaps,  the  whole  class  of  judgments 
and  decrees  which  are  rendered  in  the  conrts  in  civil  actions 
under  the  code,  with  a  single  exception;  that  is  the  decree  of 
divorce,  which  is  not  in  strictness  a  eivU  action,  and  which,  as 
will  presently  be  seen,  belongs  to  a  different  class.    A  judgment 
in  rem  is  said  to  be  ^'  an  adjudication  upon  the  status  of  some 
subject  matter;"^  and  where  such  a  judgment,  decree  or  sen- 
tence is  recognized  and  enforced  as  against  any  person,  it  is  bo 
recognized  and  enforced  against  all  persons.^    These  judgments 
are  of  two  classes:    1.  Where  the  proceeding  is  against  property 
or  things  tangible  by  name,  as  in  the  courts  of  admiralty,  or  in 
proceedings  for  the  enforcement  of  the  revenue  laws  in  the  ap- 
propriate court.    2.  Cases  where  a  mere  right  is  the  subject  of 
adjudication,  as  in  cases  of  grants  of  probate  of  wills,  of  admin- 
istration, and  in  suits  affecting  marriage  and  divorce.^    There 
are  many  judgments  and  decrees  under  the  code  which  seem  to 
operate  only  in  rem^  in  a  certain  sense,  yet,  in  the  technical 
sense,  they  are  judgments  m  personam;  thus,  in  a  proceeding 
in  attachment  upon  constructive  service,  the  judgment  in  attach- 
ment operates  only  on  the  property,  and  differs  very  little  in 
character  from  the  sentence  of  condemnation  in  a  revenue  or 
prize  case  or  a  decree  in  admiralty.  Yet,  as  such  judgments  only 
bind  parties  and  privies,  and  are  in  a  proceeding  against  the  per- 
son in  which,  in  contemplation  of  law,  the  seizure  of  the  prop- 
erty serves  the  double  purpose  of  procuring  a  lien  and  obtaining 
jurisdiction  of  the  person  of  the  defendant,  so  far,  at  least,  as  to 
bind  him  to  the  adjudication  against  the  property,  the  judgment 
clearly  belongs,  technically,  to  the  class  of  judgments  in  per- 
sonam.     And  so  of  cases  where  a  mortgage  contains  no  cove- 
nant to  pay  money,  and  there  is  no  note,  or  the  foreclosure  is  had, 
or  Auj  other  judgment  is  taken  upon  constructive  service,  that  is, 
service  by  publication  or  by  service  of  summons  outside  the 
state,  although  there  can  be  no  personal  judgment,  yet,  for  the 
reasons  already  stated,  such  judgments  are  in  personam  in  the 
technical  sense.     But,  while  this  is  true,  yet,  in  the  common  ac- 
ceptation of  the  term,  all  judgments,  orders  or  decrees  which 
only  enforce  rights,  and  do  not  operate  to  fix  a  personal  liability 

>  Freeman  on  Judgments,  §  13.  *  Id.  g  606.  '  Id.  ch.  28. 
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upon  one  of  the  parties,  although  not  rendered  in  proceedings  in 
remy  are  termed  judgments,  decrees  or  orders  m  rem  for 
venience,  and,  in  a  certain  sense,  accurately  so.^    Indeed  such 
judgments  or  decrees,  and  the  proceedings  under  which  they  are 
taken,  are  substantially  in  rem* 

§  24.    Entry  of  judgments  and  decrees  hefore  the  code.    Un- 
der the  common  law  practice  of  England,  the  whole  of  the  plead- 
ings and  proceedings  were  entered  upon  parchment,  and  consti- 
tuted what  were  termed  the  rolls  of  the  court.    These  rolls  con- 
stituted the  whole  of  what  was  known  as  the  record  of  the  case; 
and  upon  these  rolls,  as  they  are  termed,  the  final  judgment,  as 
well  as  all  the  other  orders  of  the  court  were  entered.*    Un- 
der the  chancery  practice,  the  records  and  proceedings,  it  seems, 
were  differently  kept,  and  the  final  decree,  when  entered,  was 
but  a  file  of  the  court  drawn  up  by  the  solicitor  and  signed,  or 
otherwise  approved,  by  the  chancellor  or  the  master  of  the  rolls, 
as  the  case  might  be.     But  before  such  a  decree  could  have  the 
effect  of  a  record,  and  the  dignity  necessary  to  its  recognition  in 
other  courts,  it  had  to  be  enrolled  in  the  same  manner  as  the 
proceedings  in  the  courts  of  law.*    Following  the  spirit  of  these 
'early  modes  of  entering  and  preserving  records  of  the  orders, 
judgments  and  decrees  of  the  courts  of  law  and  equity,  respect- 
ively, in  this  country,  it  has  been  the  universal  custom,  in  all  the 
stales,  to  keep  books  of  record,  usually  called  order  hooks^  wherein 
all  the  orders,  judgments  and  decrees  were  entered,  with  more 
or  less  formality.    And  in  this,  and  many  other  of  the  states, 
the  whole  of  the  files  and  entries  upon  the  order  book  were  tran- 
scribed into  another  book,  and  this  transcript,  so  recorded,  was 
denominated  the  complete  record.    But  this  complete  record  can 
now  only  be  made  at  the  expense  of  either  party  requiring  it, 
and  has  fallen  into  disuse.' 

§  25.  Ervtry  of  orders^  judgments  and  decrees,  the  signing 
of  the  record  hy  the  judge,  cmd  the  effect  thereof  under  the  code. 
The  code  provides  that  each  day's  proceedings  must  be  entered 

>  Cole  «.  McMickle,  80  Ind.  94.  »  Tidd's  Pr.  728 ;  Freeman  on  Judg- 

*  Opinion  of  Mr.  Justice  Field  in  ments,  §  75. 

Pennoyeru.  Neff,  5  Otto  (TJ.  8.  8.C.),  *  Daniel's  Clian.  Pr  1220;  Freeman 

714;   BoswelPs  lessee  «.  Otis,  9  How.  on  Judgments,  §88. 

886 ;  Cooper  v.  Reynolds,  10  Wall.  806.  •  2  R.  8.  (1876)  16,§  8. 
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by  the  clerk  npon  the  order  book,  and,  having  been  read  in  open 
court,  must  be  signed  by  the  judge,  and  no  execution  can  issue  un- 
til the  record  is  signed.^    And  although  this  statute  belongs  to  the 
class  generallj  regarded  as  directory,  it  has  been  held  that  no  or- 
der, judgment  or  decree  is  of  any  validity  until  the  record  thereof 
ifl  signed  by  the  judge.*    Formerly,  too,  it  was  the  rule  that  every 
judgment  or  decree  took  effect  by  relation  on  the  first  day  of  the 
term.'    But  under  the  provisions  referred  to,  it  is  held  that  a 
jadgment  takes  effect  from  the  day  of  its  rendition.    It  does  not 
actually  become  effective  until  the  record  is  signed,  but  when 
this  is  done,  npon  a  subsequent  day,  the  judgment  by  relation 
takes  e£fect  upon  the  day  it  is  rendered.    The  orders,  judgments 
or  decrees  in  the  progress  of  a  case,  whether  interlocutoty  or  final, 
are  entered  upon  the  order  book,  in  the  chronological  order  in 
which  the  proceedings  are  had.    All  that  is  necessary  to  be  said 
as  to  form  has  already  been  said;  it  is  suggested,  however,  that 
a  few  accurate  forms  of  entries  are  far  better  than  many  direc- 
tions as  to  bow  they  are  to  be  made.    Although  the  entries  on 
the  order  book  are  made  by  the  clerk,  yet  it  is  the  duly  of  the 
attorney  of  the  prevailing  party  to  furnish  the  clerk  with  the 
proper  forms,  and  give  him  the  proper  directions.     In  addition 
to  the  entry  of  the  judgments  upon  the  order  book,  the  clerk  is 
required  to  keep  a  judgment  docket,  in  whichr  is  entered  the 
names  of  the  parties,  the  date  of  the  judgment,  amount  of  the 
judgment  and  costs,  respectively,  and  the  names  of  replevin,  bail, 
etc    It  might  be  mentioned,  incidentally,  that  before  a  judg- 
ment can  be  of  any  effect,  the.  court  must  have  jurisdiction  of 
the  person  and  the  subject  matter.    The  latter  is  conferred  by 
the  law  which  creates  the  court  and  defines  the  jurisdiction. 
The  former  must  be  obtained  through  the  service  of  process,  or 
substitnted  process,  where  the  proceeding  is  to  operate  m  renij 
in  the  form  of  publication;  or  by  voluntary  appearance.     If  juris- 
diction of  the  person  or  subject  matter  is  wanting,  the  judgment 
is  absolutely  void.    But  if  these  be  obtained,  then,  however  er- 
roneous the  judgment  may  be,  it  cannot  be  attacked  collaterally. 

>2  R.  8.  (1876)  10,  g  d3;  Galbralth  v,    braith  o.  Sidener,  supra. 
Bidener,  28  Ind.  142.  >  Whitney  v.  Rightclaim,  6  Blackf. 

*  Kent  9.  Follenlove,  88  id.  522 ;  Gal-    822. 
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That  i&y  it  can  otilj  be  avoided  by  some  direct  proceeding  to 
reverse  or  set  it  aside,^  and  the  ^'urisdiction  attaches,  in  case  of 
personal  service,  as  soon  as  the  process  is  served;  and  a  judg- 
ment taken  upon  service  made  a  shorter  time  than  that  lim- 
ited by  law  is  erroneous,  but  not  void.* 

§  26.     The  effect  of  a  judgment  or  decree  as  an  estoppel.    This 
subject  opens  a  wide  field  for  examination,  and  even  a  concise 
and  comprehensive  discussion  of  it  would  be  totally  inconsistent 
with  the  object  of  this  treatise.    But  a  few  suggestions  may  be 
useful  in  practice,  and  save  the  inconvenience  of  multiplying 
books,  in  an  examination  of  a  question  closely  allied  to  the  prac- 
tice, if  not  legitimately  belonging  to  it.    Incidentally,  reference 
was  made  to  the  effect  of  a  judgment  upon  demurrer  in  a  pre- 
vious section,^  but  this  reference  was  made  in  that  connection  be- 
cause the  rule  could  be  better  presented.    An  estoppel  hy  judg- 
ment may  be  said  to  be  that  which  precludes  a  party  from  aver- 
ring against  the  truth  of  the  fact  or  matter  adjudicated.^    And 
the  rule  is,  that  where  facts  are  put  in  issue  by  the  parties  to  a 
suit,  and  the  final  judgment  of  the  court  is  rendered  thereon, 
determining  the  rights  arising  under  such  facts,  the  same  matter 
can  never  again  be  controverted  by  the  same  parties  or  their 
privies.*^    A  final  judgment  deciding  the  right  must  put  an  end 
to  litigation.*    And  this  rule  applies  not  only  to  the  recovery  or 
adjudication  upon  the  cause  of  action  or  defense  as  a  whole,'  but 
to  every  fact  or  matter  alleged  by  the  party  put  in  issue  and 
passed  upon  by  the  court,  and  upon  which  the  recovery  or  de- 
fense proceeds  or  might  have  proceeded;''  and  it  matters  not  that 
the  particular  fact  arises  between  the  parties  or  their  privies  in- 
cidentally, and  not  in  reference  to  the  same  cause  of  action  or 
subject  matter,  or  whether  the  question  arises  in  the  sanie  court 
or  any  other,  except  on  appeal  or  writ  of  error.®    But  nothing  be- 

<  Evans  «.  AjBhby,  22  Ind.  15 ;  Abdil  on  Judgments,  §  246. 

v,  Abdil,  83  id.  460.  »  Gould  c.  E.  &  C.  R  R.  Co.  1  Otto 

•  Helphenstine  «.  V.  Nat.  Bank,  7  (91  U.  8. 8.  0. ),  634 ;  Citing  20  Slate 
Cent.  Law  Journal,  27  ( Ind.  unre-  Trials,  688 ;  2  W.  Blaclc.  881 ;  1  Wall, 
ported)  Freeman  on  Judgments,  §  126.  48;  12  CI.  &  Fin.  400. 

*  Ante,  ch.  X,  §  10.  *  Outram  v,  Moorewood,  8  East,  355. 
^Duchess    of    Kingston    Case,     2       ^ Crosby  v.  Jeroloman,  37  Ind.  264. 

Smith's  Leading  Cases,  424;  Freeman       'Freeman on  Judgments,  §  249. 
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comes  res  adjvdicata  until  final  jvdgment  renders  the  same 
necessary  as  a  conclasive  confirmation  of  all  that  precedes  it,  be- 
fore it  can  be  pleaded  as  an  estoppel.^    In  order  to  render  a  judg- 
ment conclusive  as  an  estoppel,  the  parties  must  be  substantially 
though  they  need  not  be  absolutely  identical.    Thus  if  A.  bring 
an  action  against  B.  and  G.  upon  a  joint  cause  of  action,  and  final 
jadgment  be  rendered  upon  the  merits,  he  is  not  only  barred  of 
his  action  against  B.  and  0.,  but  against  either  of  them.    And 
so  if  the  action  be  against  6.  alone,  in  the  first  instance,  and 
final  judgment  be  rendered,  it  will  be  an  estoppel  in  another 
action  against  both;  for  the  cause  of  action  was  merged  in  the 
judgment,  and  it  is  a  bar.^    And  the  party  to  a  judgment  for  or 
against  him  in  another  action  is  not  barred  unless  both  suits  are 
prosecuted  or  defended  in  the  same  right,  and  therefore  a  judg- 
ment for  or  against  a  party  is  not  an  estoppel  in  a  suit  by  or 
against  him  in  a  representative  capacity,  and  e  converso.    The 
term  primes  implies  mutual  or  successive  relationship  to  the 
same  right  of  property ,•  and  they  are  bound  by  whatever  estops 
those  under  whom  they  claim.    There  must  also  be  identity  of 
the  subject  matt^;^  that  is,  the  suit  must  arise  out  of  the  same 
transaction.' 

§  27.  Furiher  suggestions  as  to  the  requisites  of  a  judgment 
as  an  estoppel.  It  must  he  a  judgment  upon  the  merits,  A 
judgment  upon  the  merits  is  one  where  the  particular  cause  of 
action,  fact  or  matter,  which  is  the  subject  of  adjudication,  has 
been  put  in  issue  by  any  of  the  modes  known  to  the  law,  and  has 
been  passed  upon  by  the  court,  and  final  judgment  thereon  ren- 
dered. It  matters  not  whether  the  judgment  is  rendered  upon  a 
traverse  of  the  allegations  in  the  pleadings,  an  admission  of  them 
in  open  court,  and  a  submission  of  the  question  of  law  to  the 
court,  or  upon  an  admission  of  the  facts  by  demurrer,  or  by  an 
agreed  statement  of  facts  under  the  statute;  the  judgment  of  the 
court  is  equally  conclusive  as  an  estoppel.*    But  where  a  judg- 

1  Freemao  on  Judgments,  §261.  Gardner  v.  Bugbee,  3  Cow.  120;   8 

*])ow8    V.    Macmichael,   6    Paige  Hare,  115,  note  1. 

Chan.  R.  189.  •  Gould  t>.  E.  &  C.  R.  R.  Co.  1  Otto 

*GreonleafEv.gl89.  (91  U.  S.   S.  C),  588;     Austice  t. 

^Freemanon  Judgments,  §252.  Holmes,  8  Denio,  244;    Perkins   v. 

*  Bouchard  v.  Dias,  3  Denio,  289;  Moore,  16  Ala.  17 ;  Aurora  v.  West,  7 
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ment  is  rendered  by  a  court  not  having  jurisdiction  of  the  sub- 
ject matter,  or  the  parties;  where  the  jadgtnent  has  been  rendered 
on  a  demurrer  or  answer  in  abatement;  where  the  suit  has  been 
dismissed  without  a  trial;  where  judgment  has  been  rendered 
upon  demurrer  to  the  complaint  for  want  of  sufficient  facts,  and 
the  defect  actually  exists,  or  where  the  action  is  prematurely 
brought  and  the  plaintiff  is  defeated  for  that  reason,  the  judg- 
ment is  not  upon  the  merits. 

§  28.     To  whM  the  estoppel  extends.    Much  unfruitful  discus- 
sion has  been  had  upon  the  point  suggested  by  the  introductory 
sub-title  to  this  section.    But  much  of  this  discussion  has  been 
more  as  to  the  application  of  admitted  principles  than  to  their 
nature.     It  may  be  stated  generally,  that  "  the  doctrine  of  estop- 
pel is  restricted  to  facts  which  may  be  in  controversy,  but  does 
not  extend  to  facts  which  rest^  in  evidence,  and  are  merely  col- 
lateral." '    '^  A  fact  or  matter  in  issue  is  that  upon  which  the 
plaintiff  proceeds,  and  which  the  defendant  controverts  in  his 
pleadings,  while  collateral  facts  are  such  as  are  offered  in  evi- 
dence to  establish  the  matters  or  fact  in  issue."  •    The  former 
operate  as  estoppels  when  passed  upon  by  the  court,  while  the 
latter  do  not;  the  former  are  res  judioatay  the  latter  are  open 
to  subsequent  controversy  or  litigation.    In  a  recent  case  in  the 
supreme  court  of  the  United  States,  the  doctrine  upon  the  point 
as  to  the  extent  of  the  operation  of  a  judgment  as  an  estoppel, 
was  thus  comprehensively  stated:  "  Except  in  special  cases,  the 
plea  of  resjudica/ta  applies,  not  only  to  points  on  which  the  court 
was  actually  called  upon  to  form  an  opinion  and  pronounce  judg- 
ment, but  to  every  point  which  properly  belonged  to  the  subject 
of  the  allegation,  and  which  the  parties,  with  reasonable  diligence, 
might  have  brought  forward  at  the  time."  *    While  this  proposi- 


Wall.  99;   Goodrich  ».  City,  6  Id.  573,  538,   citing   2  Taylor's   Ev.    §1518; 

7  id.   107;   Smith's   Leading   Cases,  Henderson  «.  Henderson,  3  Hare,  115; 

673 ;  Freeman  on  Judg-ments,  §  263.  Stafford  v,  Clark,  3  Bing.  882 ;  Miller 

» Freeman   on   Judgments,    §257;  «.  Covert,  1  Wend.  487 ;    BagottJ.  Wil- 

Garwood  «.  Garwood,  29  Cal.  521 ;  King  Hams,  3  B.  <&  C.  241 ;  Roberts  v,  Heine, 

r.  Chase,  15  N.  H.  16.  27  Ala.  678. 
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tion  is  well  stated  as  a  general  rule,  yet  in  cases  wnere  there  are 
general  pleadings,  evidence  is  admissible  to  show  what  points 
were  adjudicated.^  But  under  the  code,  where  pleadings  are 
mostly  special,  such  cases  rarely  arise,  and  as  it  is  not  the  pur- 
pose of  this  treatise  to  deal  in  details  upon  this  subject,  this  state- 
ment and  qualification  may  suffice  as  a  conclusion  upon  the  subject 
of  the  effect  of  judgments  as  estoppels,  only  adding  this  sum- 
mary. As  has  appeared  in  the  treatment  of  this  subject,  in  order 
to  the  operation  of  a  judgment  as  an  estoppel  these  things  must 
concur:  1.  The  court  must  have  jurisdiction  of  the  parties  and  the 
subject  matter.  2.  The  parties  or  their  privies  must  be  substan- 
tially the  same.  3.  The  judgment  must  be  upon  the  merits.  4. 
Where  all  these  things  concur,  then  the  estoppel  not  only  embraces 
the  cause  of  action,  but  every  matter  properly  in  issue,  and  which 
was  or  might  have  been  litigated  and  passed  upon  by  the  court. 
Although,  upon  averment  and  proof  in  actions  upon  judgments^ 
there  is  a  distinction  between  foreign  and  domestic  judgments, 
as  will  appear  in  subsequent  sections,  yet  in  cases  where  the  judg- 
ment of  a  court  of  general  jurisdiction  comes  in  question  collat- 
erally, tliough  perhaps  in  all  cases  subject  to  attack  for  fraud  or 
want  of  jurisdiction,  yet  in  other  respects  foreign  and  domestic 
judgments,  as  estoppels,  are  subject  to  the  same  rules. 

§  29.     Of  modifying  or  amending  judgmenU.     During  the 
term  at  which  a  final  judgment  is  rendered,  it  is  said  to  be  in 
fieri,  and  may  be  changed  or  modified  upon  proper  cause  shown. 
Bat  after  adjournment  of  the  court  at  the  term  at  which  final 
judgment  is  rendered,  there  can  be  no  change,  except  upon  bring- 
ing the  parties  into  court,  either  by  motion,  served  upon  the  op- 
posite party,  or  by  complaint  and  summons,  as  in  a  new  action, 
and  then  the  only  amendment  or  modification  that  is  admissible 
iB  in  the  entry,  which  may  be  corrected  or  amended,  and  made 
to  conform  to  what  the  other  parts  of  the  record  show  it  ought 
to  be.     If  the  entry  of  judgment  is  alleged  to  be  incorrect,  upon 
notice  and  motion  the  court  may  resort  to  the  judge's  minutes, 
the  rough  minutes  of  the  clerk,  the  memoranda  of  counsel,  or 
other  evidence  of  the  error,  by  which  the  correction  or  amend- 
ment maybe  made;  but  the  court  will  allow  the  correction  or 

■  Hargii«  V.  Goodman,  12  Ind.  629 ;  4  K.  H.  71 ;  Campbell  «.  Cross,  89  Ind..  155 
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amendment,  not  by  altering  the  entry  itself,  for  this  can  never 
be  done,  but  by  making  an  entry  changing  the  original  judg- 
ment, or  modifying  it,  according  to  the  facts,  as  made  to  appear 
to  the  court.  But  neither  the  judgment,  nor  any  other  record, 
can  be  amended  unless  there  be  something  to  amend  by,^  unless, 
upon  an  action  for  the  purpose  of  obtaining  relief  against  some 
accident,  mistake,  inadvertence  or  excusable  negligence,  which 
will  be  considered  elsewhere. 

§  29,  Lien  of  jvdgmerUs.  All  judgments  for  the  payment 
of  money  are  a  lien  on  the  real  estate  and  chattels  real  of  the  party 
against  whom  they  are  rendered,  within  the  county  where  the 
same  are  rendered,^  and  also  upon  the  land  of  the  judgment 
debtor,  situate  in  uny  other  county,  provided  a  duly  certified 
copy  of  the  judgment  is  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  such  county,  and  entered  by  him  upon  the  judg- 
ment docket,  and  recorded  in  the  order  book  of  said  court.'  A 
recognizance  is  a  lien  upon  the  lands  of  the  principal  from  its 
date,  and  of  those  of  the  surety  from  its  forfeiture.^  The  lien  of  the 
judgment  begins  on  the  day  of  its  rendition,  and  continues  for 
ten  years,  and  the  judgment  may  be  revived  and  the  lien  ex- 
tended for  ten  years  more.  In  actions  upon  bonds  in  favor 
of  the  state,  the  lien  of  the  judgment  dates  from  the  com- 
mencement of  the  action.'^  A  judgment  is  a  lien  upon  all  the 
real  estate  of  the  judgment  defendant,  whether  in  possession, 
remainder  or  reversion,  embracing  that  to  which  he  has  a  legal 
title;  and  upon  all  chattels  real,  as  well  as  upon  land  conveyed  to 
defraud  creditors,  lands  held  by  virtue  of  land  office  certificates, 
and  lands  held  by  one  in  trust  for  another,  are  subject  to  the 
lien  of  the  judgment  against  the  latter.  Indeed,  there  is  no 
reason  why  a  judgment  should  not  be  a  lien  upon  any  inter- 
est in  lands  of  the  judgment  debtor,  whether  legal  or  equitable. 
But  with  the  exception  above  stated,  a  judgment  is  not  a  gen- 
eral lien  upon  any  equitable  interest,  except  such  as  is  above 
enumerated,  and  in  order  to  subject  any  such  interest  not 
enumerated  to  a  lien,  there  must  be  a  specific  decree  fixing  the 

1  Makepeace  «.  Luken,  27  Ind.  435 ;       >  2  R.  S.  (1876)  234,  §  529. 
Hamilton  «.  Burch,  28  Ind.  233.  «2  R.  S.  (1876)  235,  §§  531. 

•2  R  S.  (1876)  238,  §  526.  •  2  R.  S.  (1876}  201,  §  414 ;  80  Ind.  92. 
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Bame.  And  where  the  lien  is  against  a  mere  equity,  if  the  legal 
estate  is  conveyed  to  a  honafide  purchaser  without  notice  of  the 
equity  before  the  lien  is  enforced  by  levy  and  sale,  it  will  be 
extinguished. 

§  31.    Satisfaction  of  judgments.    Where  a  judgment  is  paid 
without  execution,  satisfaction  should  be  entered  upon  the  mar- 
gin of  the  order  book  where  the  same  is  entered,  because  the 
judgment  remaining  unsatisfied  appears  as  an  incumbrance  up- 
on the  lands  of  the  debtor.    Where  the  judgment  is  satisfied  by 
execution,  the  judgment  need  have  no  formal  entry  of  satisfac- 
tion, as  the  records  of  the  court  show  the  satisfaction.    The  en- 
try of  satisfaction  should  be  by  the  plaintiff  or  creditor,  or  his 
attorney,  usually  the  latter.    But  if  by  any  means  the  judgment 
becomes  satisfied  without  actual  payment,  as  if  the  judgment 
debtor  come  into  possession  of  a  claim  against  the  creditor  by 
assignment  after  judgment,  and  recover  judgment  thereon  in  a 
sum  equal  to  or  greater  than  the  judgment  against  him,  sat- 
isfaction may  be  compelled.    And   so  where  collateral   sepa- 
rate judgments  are  rendered  against  several  parties  to  an  in- 
stniment,  severally    liable;  or    where    judgments    have  been 
taken  in  different  jurisdictions,  upon  the  same  cause  of  action; 
and  in  either  case  one  of  the  judgments  is  paid;  or  where  in  any 
ease  by  any  thing  arising  since  the  rendition  of  the  judgment, 
the  right  of  the  judgment  creditor,  in  equity,  to  enforce  his  judg- 
ment is  extinguished,  the  judgment  debtor  may  compel  satisfac- 
tion by  an  action  for  the  purpose.    The  action  is  in  the  nature 
of  a  bill  in  equity,  and  the  final  decree  declares  the  judgment 
satisfied,  and  directs  the  defendant  so  to  enter  it,  and  in  case  of 
his  failure,  appoints  the  clerk  or  some  other  person  commis- 
sioDor,  and  directs  him  to  enter  satisfaction  of  the  same.^     In 
like  manner,  if  it  occur  that  a  judgment  or  decree  for  the  pay- 
ment of  money  is  paid,  and  satisfaction  have  been  neglected,  the 
creditor  can  by  suit,  at  his  own  costs,  be  compelled  to  enter  sat- 
isfaction. 

§  33.  Assignment  of  jvdgmewts.  A  judgment  may  be  as- 
sig;ned  by  indorsement  upon  the  margin,  attested  by  the  clerk.' 
Bat  in  equity  it  may  be  assigned  upon  a  separate  instrument,  so 
as  to  transfer  the  equitable  interest  to  the  assignee,  and  this  not- 

«  a  R.  8.  (1876)  188,  g  877.  «2  R  S.  a876)  851,  §  1. 
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withstanding  the  statutory  requirement.*  The  statute  providing 
for  the  assignment  of  choses  in  action  is  broad  enough  to  em- 
brace judgments,  and  it  is  held  that  the  provision  concerning  the 
mode  of  assigning  judgments  is  cumulative  only/ 

§  33.    A  judgm-ent  as  the  foundation  of  an  action.    Although 
it  would  seem  that  after  judgment  is  rendered,  and  the  judgment 
creditor  has  his  remedy  by  execution,  duplicating  the  judg- 
ment would  be  vexatious;  yet  it  is  well  settled  that  an  action 
may  be  brought  upon  a  judgment,  either  in  the  court  in  which 
the  same  was  rendered  or  any  other  court  having  jurisdiction, 
and  it  matters  not  whether  the  judgment  be  foreign  or  domestic.^ 
But  this  right  of  action  is  confined  to  personal  judgments  or 
decrees  for  the  recovery  of  money,   wherein  there  has  been 
either  personal  service  of  process  upon  the  defendant  or  an  ap- 
pearance by  him.    The  right  of  action  upon  the  judgment  is 
unaffected  by  the  question  whether  or  not  an  execution  might  be 
issued  upon  it,  and  remains  perfect  so  long  as  the  same  remains 
unsatisfied,  until  it  is  barred  by  the  statute  of  limitations.     But 
it  is  held  in  some  of  the  states,  that  where  an  appeal  is  taken  and 
a  supersedeas  is  granted,  or  where  the  appeal  operates  as  a  super- 
sedeas, the  right  of  action  is  suspended.^    Though  a  different 
rule  seems  to  prevail  in  Indiana,' it  must  be  admitted  the  former 
seems  to  be  the  more  reasonable  rule,  for  if  the  supersedeas  does 
not  prevent  an  action  upon  the  judgment,  certainly  no  execution 
could  issue  upon  the  second  judgment,  and  the  duplicating  of 
the  judgment  is  but  a  barren  remedy.    Indeed,  it  is  submitted 
that  the  cases  cited  in  the  note  below  did  not  really  involve  the 
question,  and  the  record  did  not  seem  to  show  a  supersedeas. 

§  34.  Defenses  to  an  action  upon  a  judgment  rendered  hy  a 
cov/rt  of  competent  jurisdiction,.  No  defense  to  a  domeetic 
judgment,  which  occurred  prior  to  rendition,  can  be  interposed. 
But  payment,  set-off,  counter-claim,  or  any  other  defense  which 
admits  the  original  judgment,  and  relies  upon  a  discharge  fron^ 
liability  by  any  thing  which  occurred  ex  post  facto ^  if  it  be  a 
legal  defense,  may  be  pleaded  in  bar  of  such  an  action,  and  while 

1  EeUej  n.  Love,  S5  Ind.  106 ;  Bar.  « Id.  483. 

son  «.  Blair,  12  id.  871.  >  Barton  «.  Reed,  20  Ind.  88-M ;  NUl 

*  Id.  «.  Comparet,  16  Ind.  107. 

*  Freeman  on  JudgmentSi  §  482. 
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in  geDeml,  a  jiidgment  can  only  be  impeached  for  fraud  by 
Btnngers  to  the  record,  yet  where,  as  under  our  code,  law  and 
equity  are  blended,  whatever  fraud  would  entitle  a  party  to  a 
jadgment  to  relief  in  a  court  of  equity  is  available  as  a  defense 
to  an  action  upon  a  judgment;  ^  and  so  it  is  a  good  defense  to  an 
aetion  upon  a  judgment  that  it  was  obtained  by  fraud,  unmixed 
with  negligence,  on  the  part  of  the  judgment  debtor.^ 

§  35.     Drfen%e%  to  foreign  jvdgraeivtB,     In  some  sense,  the  sev- 
era!  states  of  the  federal  union  are  foreign  to  each  other,  and, 
except  as  modified  by  the  express  provisions  of  the  constitution, 
'      tiiej  are  so  to  be  regarded.    The  general  rule  as  to  foreign  judg- 
ments is,  that  while  a  foreign  judgment  is  p^'ima  facte  valid,  and 
entitles  the  plaintiffs  to  a  recovery  upon  production  of  it,  prop- 
erly authenticated,  yet,  upon  the  proper  pleading,  an  action  upon 
finch  a  judgment,  besides  the  defenses  available  in  an  action  upon 
a  domestic  judgment,  may  be  defeated  by  proof  of  fraud  or  want 
of  jurisdiction  of  the  parties,  although  the  record  may  show  that 
the  defendant  was  served  with  process  or  appeared  to  the  action.' 
But  the  federal  constitution  provides  that  "  full  faith  and  credit' 
shall  be  given,  in  each  state,  to  the  records  and  jndicial  prooeed- 
' .        ings  of  every  other  state."  *    And  under  this  provision,  which  it 
I         is  held  does  not  prevent  an  inquiry  into  the  jurii^iction  of  the 
court  in  which  the  judgment  was  rendered,  to  pronounce  judg- 
ment, nor  an  inquiry  into  the  right  of  the  state  to  exercise  au- 
I         thority  over  the  cause  or  the  parties;'  yet  where  the  record  of  a 
court  of  general  jurisdiction,  in  another  state,  shows  upon  its 
face  that  the  defendant  was  served  with  process,  or  appeared  to 
the  action,  it  has  been  held  in  this  state,  that  such  record  is  con- 
clusive, and  estops  the  defendant  from  denying  the  jurisdiction 
of  the  court  over  his  person.*    But  it  is  suggested  that  this 
mling,  though  having  very  respectable  sanction,  is  not  sustained 
by  principle,  and  is  in  the  face  of  the  rulings  of  the  supreme 
tonrt  of  the  United  States,  giving  construction  to  this  provision 
of  the  constitution.    And  so  it  is  said  that  the  provision  referred 
to  above  in  no  wise  affects  the  right,  which  otherwise  existed,  to 

*  DotMon  «.  Pierce,  12  N.  Y.,  IM. '  *  2  Story's  Com.  on  tho  Const   g 

*HoU  «.  AUoway,  2  Blkf.  106.  1807. 

*Id.  •Westcott  «.  Brown,  18  Ind.  85-^, 

^  2  B.  S.  (1876)  150,  §  10 ;  Const  U.  S.  and  cases  cited. 
Vol.  I.  — 19 
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show  upon  answer  of  nul  tid  record  that  the  court  had  no  juris- 
diction of  the  person  or  the  subject  matter,  or  that  there  was 
fraud  in  obtaining  the  judgment.^    Bnt  under  the  code,  the  &ct8 
showing  tlie  want  of  jurisdiction  should  be  set  forth.    Notwith- 
standing, then,  this  single  judgment  of  the  supreme  court,  sanc- 
tioned, perhaps,  by  another  case,  where  the  question  was  not 
involved;^  and  although  the  doctrine  has  never  been  questioned 
in  that  court,  yet  as  it  is  a  question  in  which  the  decisions  of  the 
supreme  court  of  the  United  States  must  be  regarded  as  control- 
ling authority,  it  must  be  expected  that  the  contrary  doctrine, 
maintained  by  it  with  such  persistency  and  ability  as  are  mani- 
fested in  the  opinions  cited  in  a  previous  note,  will,  sooner  or 
later,  prevail  in  this  state,  as  it  does  already  in  others.'    It  may 
then  be  said,  as  a  general  rule,  that  to  an  action  upon  the  judg- 
ment of  a  court  of  a  foreign  state,  and  of  courts  of  another  state 
in  the  union,  in  addition  to  all  defenses  which  have  arisen 
since  the  rendition  of  the  judgment,  and  others  which  are  com- 
mon to  foreign  and  domestic  judgments,  and  which  were  con- 
Isidered  in  a  former  section,  the  want  of  jurisdiction  of  the  person, 
or  the  subject  matter,  however  asserted  in  the  record,  or  fraud 
in  obtaining  the  judgment,  may  be  pleaded  and  proved  as  a 
defense.    And  this,  notwithstanding  the  exception  already  noted. 
But  until  this  case  is  overruled,  the  inferior  courts  are  bound  to 
hold  that  where  the  record  of  a  judgment  of  the  court  of  a  fiifiter 
state  shows  upon  its  face  jurisdiction  of  the  person  of  the  de- 
fendant, such  record  is  conclusive,  and  the  contrary  cannot  be 
alleged  and  proved  as  a  defense  to  the  action. 

§36.  Belief  from  a  jvdgment  ohtadned  against  a  pa/riy 
through  hi%  mistake^  vrvadvert&nce,  surprise  or  excusahle  neglect^ 
where  and  hmo  obtained.  The  relief  provided  by  the  code,  in 
this  class  of  cases,  is  obtained  by  an  application  by  motion  in 
writing,  or  upon  a  regular  complaint;  it  must  be  applied  for  with- 
in two  years,^  bnt  is  a  matter  of  right  upon  a  proper  application. 
The  application  cannot  be  made  in  a  case  where  the  party  apply- 
ing appeared  to  the  action,  and  was  present  at  the  trial  and  de- 

>  Thompson  «.  Whitman,  18  Wall.  •  Wiley  «.  Pratt,  28  Ind,  638. 

467;  Enowles  v.  Logansport  Gaslight  *CarI^ton  «.  Bickford,  18  Gray,  691. 

Co.  19  id.  68 :  Pennoyer  «.  Neff,  6  Otto,  « 2  R.  S.  (1876)  82-8,  §   99 ;  Buah  «. 

714.  Bttsh,  46  IncL  70. 
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termination  of  the  same,  but  only  by  a  person  in  whose  absence  a 
judgment  was  taken,  or  who,  by  one  or  some  of  the  means  ena- 
merated  at  the  head  of  this  section,  had  judgment  rendered 
agaioBt  him  withont  his  being  able,  when  present,  to  have  a  formal 
prosecntion  or  defense  of  the  same.^    No  special  diligence  is  re- 
quired, but  the  party  may  file  his  application  at  any  time  within 
the  two  years.'    The  application  should  be  made  by  written  mo- 
tion, verified,  or  by  complaint,  verified,  which  is  the  more  regu- 
lar method,  and  the  opposite  party  may  be  brought  into  court  by 
notice,  as  the  proceeding  is  in  no  sense  an  action,  and  if  the  ap- 
plication is  made  in  term  time,  of  the  term  at  which  judgment 
^vas  rendered,  no  notice  is  required.    The  complaint  or  mo- 
tion should  show  in  detail  the  &ct3  upon  which  he  bases 
the  application;  that  is,  the  circumstances  of  mistake,  inad- 
vertence, surprise  or  excusable  negligence  on  which  he  relies, 
and  that  he  has  a  meritorious  defense.    The  application  is  tried 
by  the  court  without  further  pleadings  and  without  a  jury,  and 
may  be  maintained  by  the  applicant  by  affidavits,  depositions  or 
oral  testimony,  and  upon  the  grounds  upon  which  the  applica- 
tion is  based,  it  may  be  controverted  by  counter  affidavits,  depo- 
sitions, or  oral  testimony,  but  on  the  question  of  the  alleged  meri- 
torious defense,  no  counter  testimony  is  allowed,  but  this  rests 
alone  upon  the  affidavit  of  the  applicant.' 

>  Nelson  «.  Johnson,  18  Ind.  829.  *  Buck  «.  Havens,  40  Ind.  821. 

'Baflh  «.  Bush,  46  Ind.  70. 
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CHAPTER:  XI. 

OF  EXECUTIONS. 

g  1.  Introductory. 

2.  Executions  at  the  common  law.    General  definition. 

8.  Executions  under  the  chancery  practice. 

4.  Executions  under  the  civil  code  of  Indiana.    The  seyeral  kinds  enumerated 

and  defined. 

5.  The  issuance  and  requisites  ai  the  several  kinds  of  execution.    Duties  of 

the  derk. 

6.  Reviving  judgments  and  issuing  executions  after  ten  years  from  the  rendi* 

tion  of  the  judgment. 

7.  How  execution  is  obtained  against  joint  debtors. 

8.  How  the  real  estate  of  deceased  debtors  is  suljjected  to  execution. 

9.  What  personal  property  is  subject  to  execution. 

10.  The  duties  of  the  sheriff  in  the  levying  of  an  execution. 

11.  Property  exempt  from  levy  and  sale  on  execution.    The  mode  ai  obtain- 

ing the  advantage  of  the  exemption  law. 

12.  Of  the  lien  of  executions  upon  personal  property. 

18.    The  custody  and  care  of  personal  property  taken  on  execution  by  the 
sheriff.    Taking  a  delivery  bond. 

14.  Of  the  appraisement  of  property  taken  on  execution. 

15.  Of  the  sale  of  personal  property  on  execution. 

16.  Of  the  completion  of  the  sale  of  personal  property  sold  on  execution,  and 

the  purchaser's  titie  thereto. 

17.  Proceedings  of  the  sheriff  in  case  of  feiilure  to  sell  property  levied  uxkul. 

18.  Lands  subject  to  levy  and  sale  on  execution. 

19.  Of  the  levy  of  an  execution  upon  real  estate. 

20.  Of  the  advertisement  preparatory  to  the  sale  of  real  estate  upon  ezecatioa. 

21.  Sale  of  real  estate  upon  execution. 

22.  Of  sales  of  lands  upon  execution. 

28.    Duty  of  sheriff  in  sales  upon  several  executions. 

24.  The  completion  of  the  sale  —  the  payment  of  the  money  by  the^  pozvdiaaer 
t     and  the  issuance  of  the  certificate. 

25.  Proceeding  where  the  purchaser  fails  to  complete  his  purchase. 

26.  Redemption  of  real  estate  from  sheriff's  sale. 

27.  The  sheriff's  deed  and  its  effect. 

28.  Of  the  distribution  of  the  money  made  upon  a  single  execution. 

29.  Of  the  distribution  of  the  money  collected  upon  several  execationa 

the  same  debtor. 

80.  The  sheriff's  return  upon  execution. 

81.  Of  the  stay  of  execution  by  tiie  entry  of  replevin  bail. 

82.  Executions  against  the  body. 
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§  33.  Of  the  dischazge  of  the  debtor  from  costody  in  a  case  where  his  body  is 

taken  in  execation. 

3i  Of  quashing  or  setting  aside  an  execation. 

35.  The  time  and  manner  of  making  the  motion  to  quash  an  execation. 

36.  Hie  effect  and  consequences  of  the  quashing  of  an  execution. 

37.  Of  prooeedings  snpplementaiy  to  execution.    Introductoiy  sectioq. 

38.  The  nature  and  general  purpose  of  the  proceeding. 

39.  The  steps  necessaiy  to  authorize  the  institution  of  the  proceeding  in  each 

of  the  cases  enumerated  in  the  last  section. 

40.  The  nature  of  the  proceeding  and  the  parties  thereto. 

41.  The  complaint  in  the  proceeding. 

42.  Of  the  order  to  be  issued  against  the  defendant  or  his  debtor,  and  the  lien 

thereof. 

43.  Of  the  pleadings,  the  hearing  and  judgment,  and  its  enforcement. 

§  1.  Introductory.  Having  traced  the  several  steps  in  a 
civil  action,  from  the  commencement,  by  the  filing  of  the  com- 
plaint and  the  issuance  of  the  summons,  down  to  the  rendition 
of  the  final  judgment,  and  having  shown  that  the  same  deter- 
mines the  action,  it  might  well  appear  that  the  object  of  this 
part  of  this  treatise  is  accomplished,  but,  as  the  final  judgment 
still  leaves  the  prevailing  party  without  the  fruition  of  his  suc- 
cess in  the  action,  no  treatise  upon  practice  is  perfect  which  does 
not  point  out  the  manner  of  enforcing  final  judgments  or  decrees 
by  execation.  And  although  an  execution  is  properly  ho  part 
of  the  proceedings  in  the  action,  yet,  as  it  immediately  follows 
the  final  judgment,  the  appropriate  place  for  its  discussion  seems 
to  be  immediately  following  the  chapter  on  judgments. 

§2.  Executions  at  the  cormnon  law;  general  definition. 
An  execution  is  the  writ  which  authorizes  the  proper  officer  to 
carry  into  effect  the  final  judgment  of  the  court,*  At  the  com- 
mon law,  the  principal  writs  of  execution  were  the  fi^  facia%^ 
which  was  against  the  goods,  capias  ad  satisfaciendunij  against 
the  body,  and  elegit^  against  the  lands  of  the  defendant,  to  which 
were  added  the  writ  of  retomo  habendum^  for  the  return  of 
goods  in  replevin.'  In  addition,  was  the  writ  of  habere  facias 
possessionem,  or  the  writ  for  the  possession  of  lands.* 

§  3.     JSasecutions  tmder  the  chancery  practice.    ITntil  a  com- 
paratively recent  date,  decrees  in  chancery  in  England  could 

1  Bout.  Law.  Diet.  495 ;  Tidd's  Prac.       •  Id. 
988.  'Tidd's  Prac  994. 
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only  be  enforced  by  process  of  contempt;  that  is,  by  attaching 
and  punishing  the  defendant  for  his  contempt,  on  failure  to  com- 
ply with  the  decree  of  the  court,  and  by  sequestration  of  his 
property  until  he  should  comply  with  the  decree.  But,  by  act 
of  parliament,  the  process  of  Jieri  facias  and  elegit  were  adopted 
from  the  common  law  practice,  in  cases  where  they  were  appli- 
cable, in  addition  to  the  other  proceedings.^  And  the  like  pro- 
ceedings were  adopted  in  Indiana  to  enforce  decrees  in  chancery 
for  the  payment  of  money,  or  for  the  delivery  of  the  possession 
of  property.*  But  where  the  decree  directed  the  doing  of  some 
specific  thing,  such  as  making  a  conveyance,  or  delivering  up 
documents  or  the  like,  upon  failure,  the  decree  was  enforced  by 
attachment  or  sequestration,  as  under  the  English  practice  in 
chancery.' 

§  4.    EweoiUAons  wider  the  civil  code  m  Indiana/  the  sev- 
eral kinds  enumerated  a>nd  defined.    There  are  three  kinds  of 
executions  under  the  code:    1.   Against  the  property  of  the 
judgment  debtor,  real  and  personal.    2.  Against  his  body.    8. 
For  the  delivery  of  the  possession  of  real  or  personal  property, 
or  such  delivery  with  damages  for  the  detention  of  the  same.^ 
In  addition  to  the  first  and  second  modes  of  enforcing  the  pay- 
ment of  money  by  execution,  is  the  mode  of  executing  the  de- 
cree of  foreclosure  of  a  mortgage.    This  is  a  certified  copy  of  the 
decree,  issued  by  the  clerk  under  the  seal  of  the  court,  and  it 
has  all  the  effect  of  an  execution  under  the  former  practice  in 
chancery,  as  modified  by  our  statutes."    Where  a  judgment  is 
not  for  the  recovery  of  money,  or  real  or  personal  property,  but 
requires  the  performance  of  some  other  act,  a  certified  copy  of 
the  same,  under  the  seal  of  the  court,  may  be  served  upon  the 
party  against  whom  it  was  rendered,  or  upon  the  person  or  ofiS- 
cer  who  is  required  thereby,  or  by  law,  to  obey  the  same,  and 
his  obedience  thereto  may  be  enforced;  if  he  refuse,  he  may  be 
punished  for  contempt,  and  this  provision  is,  in  substance,  the 
equity  practice  in  like  cases,  sequestration  never  having   pre- 
vailed in  this  state.*    The  execution  against  the  property  is  the 

»  Daniels'  Ch.  Prac.  1240.  «2  R  B.  a876)  198,  §  407. 

<  B.  S.  (1848)  ch.  46»  §S  90,  96.  *2  R.  8.  (1876)  263,  §  685. 

•  Id.  §8  94, 96.  •2  R  8.  (1876)  198,  §  407. 


Sk.  5.]  OF  EXECUTIONS.  295 

equivalent  both  of  the  fieri  facias  and  the  elegit^  except  that 
the  latter  was  not  enforced  by  the  sale  of  the  goods  or  lands,  but 
by  delivery  of  goods  at  an  appraisement,  or,  on  failare  of  goods, 
by  a  delivery  of  one- half  the  defendant's  lands  to  the  plaintiff 
in  execotion,  to  the  end  that  he  might  hold  the  same  till  his 
debt  was  satisfied  out  of  the  rents  and  profits  thereof.^  The  exe- 
eotion  against  the  body,  under  the  code,  is  the  common  law  capias 
ad  satisfaciendum,^  and  the  execution  for  the  delivery  of  real  and 
persona]  property,  or  the  same  with  damages,  combine  the  ob- 
jects of  the  retomo  hdbendo  and  the  habere  facias  possessionem 
of  the  common  law.* 

§  5.     The  isstuifice  aaid  requisites  of  the  several  hinds  of  esse- 
cutions.    Duties  of  the  clerk.    The  execution  is  issued  by  the 
clerk  only  upon  the  order  or  by  the  direction  of  the  judgment 
plaintiff  or  creditor,  or  his  attorney  of  record,  and  without  such 
order  or  direction,  or  acquiescence  on  the  part  of  the  creditor  in 
the  same,  an  execution,  issued  by  the  clerk,  will  be  held  irregular, 
and  levies  and  sales  made  under  it  will  be  set  aside  unless  the 
rights  of  bona  fide  parties  have  intervened.^    But  where  such 
rights  intervene,  they  will  prevail."    This  being  the  case,  the 
clerk  usually  requires  for  his  justification,*  b,  prcecipe,  or  written 
order  of  the  plaintiff's  attorney,  requesting  the  issuance  of  an  exe- 
cution.    This  being  filed  at  any  time  after  the  minutes  embrac- 
ing the  judgment  are  signed  by  the  judge,  if  there  has  been  no 
entry  of  replevin  bail  or  supersedeas  from  the  supreme  court,  or 
bond  filed,  upon  appeal  to  that  court,  operating  as  a  supersedeas 
all  of  which  will  be  considered  hereafter,  the  clerk  will  issue  ex- 
ecution.    The  execution  is  issued  in  the  name  of  the  state  of 
Indiana,  is  directed  to  the  sherifi'  of  some  county  in  the  state, 
depending  upon  the  character  of  the  execution.     If  it  be  against 
the  property  or  body  of  the  debtor,  it  may  issue  to  any  county 
in  the  state;  but  if  it  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  it  must  run  to  the  county  where  the  prop- 
erty, or  some  part  thereof,  is  situate.'^    It  must  be  tested  by 
the  clerk,  and  be  sealed  with  the  seal  of  the  court,  without 

>  Tldd*fl  Prac.  1088.  '  Ex  parte  Hampton,  2  Greene  (la.), 

•Id.  1035.  187;  Splahn  «.  Gillespie,  48  Ind.  898. 

•Id.  904.  •  Ante,  ch.  II,  §  2. 

*  Lewis  «.  Philips,  17  Ind.  108.  ^  2  R  8.  (1876)  198,  §  410. 
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which  it  has  been  held  by  the  supreine  court  of  the  Doited 
States  to  be  void.^    But  the  supreme  court  of  this  state  has  held 
it  only  voidable  and  amendable,  even  after  sale  under  it.'    It 
must  intelligibly  refer  to  the  judgment,  stating  the  court  wherein 
rendered,  and  the  date  of  the  rendition,  the  amount,  if  it  be  for 
money,  and  the  sum  actually  due  when  the  execution  issues,  and 
then  the  mandate  of  the  writ  conforms  to  the  character  of  the 
w^rit  itself.    Thus,  where  the  execution  is  against  the  property 
of  the  defendant,  the  sheriif  is  commanded  to  satisfy  the  same 
out  of  the  property  of  th^  defendant  subject  to  execution.    If 
the  execution  be  for  the  sale  of  specific  property,  as  in  attach- 
ment, foreclosure  or  the  like,  it  commands  the  sheriff  to  make  the 
money  of  the  specific  property,  describing  it.'    If  it  be  against 
property  in^  the  hands  of  legal  representatives,  heirs,  devisees, 
tenants  of  real  estate,  or  trustees,  it  commands  the  officer  to  make 
the  money  out  of  such  property.     If  it  is  against  the  body  of  the 
debtor,  it  commands  him  to  arrest  the  debtor  and  commit  him 
to  jail  till  he  pays  the  debt,  or  is  discharged  according  to  law. 
If  the  execution  is  for  the  delivery  of  real  or  personal  property, 
it  commands  the  sheriff  to  deliver  the  same,  particularly  describ- 
ing it,  to  the  person  entitled  thereto,  naming  him;  and  may  also 
command  him  to  make  the  costs  or  damages,  or  both,  ont  of  the 
property  of  the  debtor,  where  such  costs  or  damages,  or  both,  are 
awarded  in  the  action  for  possession.    And  in  cases  where  the 
value  of  personal  property  has  been  ascertained,  and  judgment 
has  been  rendered  for  the  same,  in  case  the  property  has  not  been 
returned,  the  mandate  of  the  execution  may  be  also  in  the  alter- 
native, that  he  make  the  amount  of  the  money  assessed  as  the 
value  of  the  property  described  in  the  writ,  in  case  of  failure  to 
find  the  same,  out  of  the  property  of  the  execution  defendant  or 
debtor;  and  such  executions,  in  these  latter  respects,  are  execu- 
tions against  the  property  of  the  debtor.    But  the  right  to  issue 
an  execution  expires  at  the  end  of  twenty  years  from  the  rendi- 
tion of  the  judgment.    Executions  are  returnable  in  terms  in 
one  hundred  and  eighty  days.^    The  clerk  having  made  ont  the 
execution  in  due  form,  and  signed  the  same  and  attested  it  with 

1  Insurance  Co.  v.  Hallock,  6  Wall.    56  Ind.  213. 
556.  •  2  R  8.  (1876)  198,  %  411. 

•  Hunter  «.  Burnsville  Turnpike  Co.       « Id^  200,  g  412. 
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his  seid,  indorses  thereon  the  date  and  amonnt  of  the  judgment, 
the  amoont  of  the  interest  to  the  time  of  the  issuance,  and  the 
amount  of  the  costs  accrued,  and  if  the  judgment  show  that  one  of 
the  defendants  is  surety,  that  fact  should  be  indorsed,  and  if  the 
judgment  has  been  assigned,  the  execution  is  still  issued  in  the 
luuneof  the  assignor;  but  the  fact  of  assignment  must  be  in* 
dorsed  upon  the  execution,  and  the  sheriff  must  pay  the  money, 
▼hen  collected,  to  the  assignee. 

§6.  Mevvvmg  judgniefUa  and  ieatimg  eoseoutions  after  ten 
years  franh  the  rendition  of  the  same.  Up  to  ten  years  from  the 
reDdition  of  a  judgment  an  execution  may  issue  at  the  pleasure 
of  the  plaintiff;  but  after  that,  an  execution  can  only  issue  upon 
leave  of  court  upon  motion,  after  ten  days'  notice.  This  leave  is 
in  the  nature  of  a  revivor,  and  once  obtained,  authorises  the  issu- 
ance of  execution  for  another  period  of  ten  years,  or  till  the  ex* 
piration  of  twenty  years  from  the  date  of  the  judgment.  The 
proceeding  by  which  this  revivor  is  obtained  is  in  the  stead  of  the 
former  scire  facw  to  revive  a  judgment.^  All  that  is  necessary 
in  the  proceeding  is  to  have  personal  notice  served  upon  the  judg- 
ment debtor  or  debtors  ten  days  before  the  motion  is  made,  and  if 
personal  service  cannot  be  had,  then  service  of  notice  may  be  made 
as  in  case  of  an  action  against  a  nonresident,  or  in  any  manner 
the  court  may  direct  No  formal  complaint  is  required  nor  need 
a  formal  summons  issue,  but  especially  in  case  of  nonresidents  the 
most  convenient  and  safe  method  is  by  a  written  petition,  appli- 
cation or  complaint,  verified,  setting  forth  as  the  practice  act  re- 
quires, that  this  judgment  remains  unsatisfied  and  due.'  This 
done,  the  proper  notice  issued  and  served  in  time,  the  order  or 
leave  of  revivor  is  entered,  and  is  operative  till  the  end  of  the  term 
within  which  a  judgment  can  be  enforced;  that  is,  twenty  years. 

§  7.  Sow  execution  is  obtained  against  joint  debtors.  Where 
an  action  is  brought  against  joint  debtors,  a  part  only  of  whom 
are  served  with  process,  and  the  judgment  is  rendered  only  against 
those  served  (under  §  41  of  the  practice  act),  the  defendants  not 
eerved  may  afterwards  be  summoned  to  show  cause  why  the  judg- 
ment  shall  not  be  enforced  against  them;  the  summons  is  not 
upon  the  original  cause,  but  it  should  issue  rather  upon  the  judg- 
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ment;  it  must  recite  the  judgment  and  command  the  defendant 
to  appear  and  show  cause  why  the  judgment  shall  not  be  enforced 
against  them.    The  summons  is  served  and  returned  as  other 
processes,  and  the  defendants  may  have  any  defense  which  would 
have  been  available  to  the  original  action.    The  application  for 
the  proceeding  should  be  by  verified  complaint,  or  at  least  be  ac- 
companied by  affidavit  of  the  plaintiff,  that  the  judgment  has'not 
been  paid  and  the  amount  due  thereon.     And  the  most  convenient 
mode  is  by  regular  complaint,  as  upon  the  judgment  coupled 
with  the  original  cause  of  action.    The  defendant  may  answer, 
the  plaintiff  reply,  and  t^e  issues  may  be  tried  as  in  other  cases; 
and  if  the  defendant  is,  by  the  final  adjudication  in  the  cause,  sub- 
jected to  the  judgment,  execution  issues  thereon  just  as  though  the 
original  judgment  had  been  against  the  original  parties  and  the 
party  thus  subjected  jointly,  in  the  first  instance;  the  execution 
issues  upon  the  old  judgment  against  all  the  parties  to  the  action, 
those  originally   served   and  those  afterward  subjected  to  lia- 
bility.^ 

§  8.     How  the  real  estate  of  deceased  debtors  is  subjected  to  ex- 
ecution.   Where  a  judgment  debtor  dies  leaving  a  judgment  nn- 
satisfied,  the  process  of  execution  cannot  be  nsed  to  subject  his 
property  to  the  payment  of  the  same;  his  real  estate  descends  to 
his  heirs  charged  with  the  lien  of  the  judgment,  and  the  person- 
alty is  given  to  his  executor  or  administrator,  to  be  there  adminis- 
tered.   The  creditor  can  have  no  proceeding  for  the  enforcement 
of  his  judgment,  except  to  file  it  as  a  claim  against  his  estate  in 
the  probate  court  and  have  an  allowance,  and  await  its  payment  in 
the  course  of  administration,  for  a  term  of  one  year  fromi  the 
time  at  which  administration  may  be  granted.    After  that  time, 
say  a  year  and  thirty  days,  the  judgment  plaintiff  may  have  exe- 
cution against  the  lands  of  the  decedent,  to  enforce  the  lien  oi 
his  judgment  and  for  the  sale  thereof,  and  the  satisfiaction  of 
the  same.    In  order  to   do  this  he  should  file  a  complaint, 
verified,  making  parties  defendants,  the  devisees,  legatees   and 
tenants  of  the  property  sought  to  be  reached,  and    the   per- 
sonal representatives.     The   complaint    should    aver     that    the 
judgment  has  not  been  satisfied,  should  specify  the  amount  dae, 

>  d  R  8.  (1876)  265,  g  641  et  seq. 
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and  should  describe  the  lands  sought  to  be  subjected.  The  com- 
plaint being  filed,  process  issues  as  in  other  cases,  and  the  pro- 
ceeding stands  for  hearing  as  an  original  cause.  If  the  per- 
sons interested  in  the  land  elect  to  do  so,  thej  may  avail  them- 
selveB  of  any  defense  arising  since  the  rendition  of  the  judgment, 
and  issnes  may  be  formed  just  as  in  an  action  upon  the  judg- 
ment And  if,  upon  the  hearing,  no  defense  appears  to  the  action,  or 
if  a  default  be  made,  the  judgment  of  the  court  will  be  rendered, 
subjecting  the  property  to  the  judgment  agaiiist  the  decedent,  in 
which  case  a  special  execution  should  issue,  reciting  both  adjudica- ' 
tions  and  commanding  the  sale  of  the  property  subjected.^  Where 
the  right  to  enforce  a  lien  by  execution  becomes  barred  by  lapse 
of  time  above  ten  years  before  the  death  of  the  debtor,  no  ex- 
ecution intervening,  and  the  property  has  been  conveyed  to  a  third 
party  in  Lis  life  time,  the  vendee  will  hold  it,  after  the  expiration 
of  the  ten  years  without  proceedings  to  revive,  discharged  from  the 
lien  of  the  judgment. 

§  9.  What  peraoTuU  property  avbject  to  execution.  Gt>ods  and 
chattels,  in  the  most  extensive  sense  of  the  term,  are  subject  to 
levy  and  sale  upon  execution  as  well  as  current  coin,  which  is  ap- 
propriated by  simple  indorsement  as  payment  when  the  levy  is 
made;  also  bills,  notes,  checks,  drafts  and  other  evidences  of  debt 
issued  by  any  moneyed  corporation  or  bank,  or  by  this  state  or 
the  United  States,  and  circulating  as  money,  may  be  levied  npon 
and  sold.'  Gk>ods  and  chattels  pledged  or  mortgaged  for  any  debt 
or  contract  may  be  levied  upon  and  sold  upon  execution,  against 
the  pledgor  or  mortgagor  subject  thereto,  and  the  purchaser  may 
have  possession,  upon  complying  with  the  condition  of  the  pledgor 
or  mortgagor.'  In  such  case,  the  sheriff  is  entitled  to  the  posses- 
sion of  the  goods  to  make  the  sale,  although  unable  to  deliver  the 
same  without  a  oumpliance  by  the  purchaser  with  the  terms  of 
the  mortgage  or  pledga^  Shares  of  stock  in  any  corporation  or 
company  are  also  subject  to  levy  and  sale  in  the  county  where 
the  oflSce  and  stock  books  of  the  corporation  are  kept,  and  the 
sheriff  has  power  to  transfer  the  same,  subject  to  the  rights  of  the 
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corporation,  and  the  sheriff  has  a  right  to  have  access  to  the  books 
to  make  the  levy,  and  such  levy  operates  as  a  lien  from  tlic  making 
thereof.*  So  any  debt  or  thing  in  action,  legally  or  equitably  as- 
signable, may  be  levied  upon  when  given  up  by  the  defendant, 
and  sold  on  execution  as  other  personal  property,  and  may  be  as- 
signed and  delivered  by  the  sheriff.^ 

§  10.     The  duties  of  thssheriff  in  the  levymgqf  anexeoiMan. 
The  only  oflScer  authorized  to  levy  an  execution  issued  out  of  the 
courts  of  record  proper,  is  the  sheriff,  who,  being  a  ministerial 
■  officer,  may  act  by  deputy,  duly  appointed  and  qualified.'    And 
in  cases  where  the  sheriff  is  a  party,  the  coroner  acts  in  his  place, 
and  is  pro  hoc  vice  sheriff,  and  the  execution  is  directed  to  him. 
Where  an  execution  against  the  property  of  the  execution  debtor 
is  delivered  to  the  sheriff,  it  is  his  duty,  as  in  all  other  cases,  liter- 
ally to  obey  the  mandate  of  the  writ    But  as  the  execution  under 
the  code  embraces  both  personal  and  real  property,  his  duties  as 
to  the  order  of  making  the  levy  are  pointed  out  by  law.     When- 
ever the  sheriff  receives  an  execution,  it  is  his  duty  to  indorse 
thereon  the  day  and  hour  when  the  same  is  received,  and  to  pro- 
ceed to  serve  the  same  upon  the  defendant,  without  delay,  by  call- 
ing upon  him  and  requesting  him  to  pay  the  same,  or  to  designate 
property  upon  which  he  may  levy  the  same;  if  the  execution  shall 
be  against  two  or  more  defendants,  and  shall  show  on  its  face  or 
by  indorsement  that  one  or  more  of  the  defendants  are  principals, 
and  one  or  more  are  sureties,  the  sheriff  must  exhaust  the  prop- 
erty of  the  principals  before  he  can  levy  upon  the  property  of 
the  sureties;  and  so,  if,  after  stay  of  execution,  the  same  be  issued 
against  the  defendant  and  replevin  bail,  the  property  of  the  f orm^ 
must  first  be  exhausted.    The  sheriff  must  proceed  without  delay 
to  seize  property  sufficient  to  pay  the  debt,  and  if  he  fail  to  use 
diligence,  he  is  liable  to  the  creditor  for  all  damages  which  result 
from  want  of  such  diligence,  and  if  the  whole  debt  be  lost  thereby, 
he  is  liable  upon  his  bond  for  the  sanie.^    He  must  levy  upon 
property  amply  sufficient  to  satisfy  the  writ,  if  practicable.     But 
his  levy  must  not  be  excessive,  for  if  the  levy  be  inadequate  or 

1 2  R  B.  (1876)  208,  g  4S7.  *  Freeman  on  Bzecations,  §  353  (also 
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exeeesiye,  the  sheriff  is  liable  in  either  case.^    If  the  defendant 
designate  property,  the  sheriff  must  levy  npon  it,  if  he  designate 
ft  snffidect  amount  to  satisfy  the  exeoation,  and  this  whether  the 
property  be  real  or  personal.    If  the  defendant  decline  or  refuse 
to  designate  property  on  which  to  levy,  the  sheriff  must  levy  first 
upon  the  personal  property  in  his  county,  and  then,  if  this  does 
notittitisfy  the  execution,  he  must  go  upon  the  real  estate.     The 
statute  provides  that  the  sheriff  must  levy  and  make  one  offer  to 
sell  within  sixty  days;'  but  this  relates  rather  to  the  offer  to  sell 
than  to  the  levy.    For  it  is  the'  duty  of  the  sheriff  to  make  the  levy 
hrthmthy  and  if  he  delay,  and  the  debt  be  thereby  lost,  he  will 
be  liable  upon  his  official  bond  for  the  failure.*    A  levy  upon  per- 
sonal property  consists  in  taking  the  same  into  manual  possession, 
if  this  is  practicable;  if  not,  then  he  must  openly  assert  his  title 
by  virtue  of  his  execution.*    The  officer  need  not  touch  the  prop- 
erty, but  he  must  have  it  within  his  dominion,  so  that  he  may  at 
bis  pleasnue  remore  it,  and  his  levy  is  not  perfect  until  he  enter  a 
memorandum  upon  his  execution,  stating  the  fact  of  the  levy,  and 
containing  at  least  a  general  description  of  the  property  levied 
upon;  the  levy  should  be  followed  up  by  taking  the  property  into 
possession  and  retaining  possession  of  the  same.    Instead  of  re- 
moving  the  goods,  the  sheriff  may  commit  them  to  the  custody  of 
a  bailiff,  or  he  may  leave  them  with  the  defendant  by  taking  bond, 
as  hereafter  shown.    And  he  may  even  leave  them  with  the  de- 
fendant without  bond,  but  he  thereby  becomes  responsible  for  the 
goods;  and  where  the  defendant,  with  the  assent  or  at  the  request 
of  the  plaintiff,  is  permitted  to  keep  the  goods  for  an  unreasona- 
ble length  of,  time,  and  deal  with  them,  or  where  the  sheriff  gives 
bim  leave  to  sell  and  dispose  of  the  same,  the  lien  of  the  execu- 
tion will  be  gone  and  the  levy  will  be  postponed  as  against  other 
subsequent  executions  or  attachments,  or  the  title  of  a  bona  jide 
pnichaser.'     Where  corporation  stock  or  other  incorporal  prop- 
er^ is  the  subject  of  levy,  the  sheriff  can  take  no  manual  posses- 
ion of  the  same,  but  he  should  go  to  the  office  of  the  corpora- 


^  Freeman  on  Executions,  §  258  (note  ^Herman  on  Executions,  384,  au- 

2).  thorities  to  note  d. 
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tion  in  case  of  corporation  stock,  and  require  access  to  the  books, 
indorse  the  levy  upon  the  execution,  leave  a  notice  with  the  officer 
having  custody  of  the  stock  book,  and  notify  the  execution  debtors- 
but  under  the  statute  the  levy  is  perhaps  perfect  without  notice 
to  the  debtor,  though  that  is  always  proper. 

§  11.    Property  exempt  from  levy  and  sale  on  execution  — 
tJie  mode  of  obtaining  the  adva/ntage  of  the  exemption  Iom.   fEhe 
constitution  enjoins  upon  the  legislature  the  duty  of  passing  laws 
exempting  a  reasonable  amount  of  property  from  seizure  and  sale 
for  debt.^    And,  in  pursuance  of  this  provision,  there  is  by  law 
exempt  from  levy  and  sale  on  execution,  or  attachment,  an  amount 
of  property  not  exceeding  three  hundred  dollars.*    This  exemption 
can  only  be  claimed  by  a  resident  householder  of  the  county,  which 
signifies  one  who  is  the  head  of  a  family,  and  keeps  house,  and 
whose  place  of  domicile  is  in  the  county.®    And  it  has  been  held, 
that  where  the  husband  and  wife  were  joint  judgment  debtors, 
and  the  husband  had  not  sufficient  property  to  satisfy  the  full 
exemption,  the  wife  might,  upon  her  application,  have  exemption 
for  sufficient  of  her  separate  property  to  make  up  the  amount 
allowed  by  law.*    And  if  a  defendant  be  moving  from  one  resi- 
dence to  another  in  the  same  county,  he  does  not  thereby  lose  his 
residence   nor  his  right  to  his  exemption.^    And  so  where  an 
execution  debtor  was  absent  from  home,  and  his  whereabouts  un- 
known, but  his  goods  were  in  his  house,  and  his  family  absent 
from  home  temporarily,  it  was  held  that  he  did  not   thereby 
lose  his  right  to  exemption.*  This  right  to  exemption  applies  only 
to  executions  issuing  upon  judgments  on  causes  of  action  sound- 
ing in  contract,  for,  in  executions  upon  judgments  for  tort  there 
is  no  exemption.    When  a  levy  of  a  Mnrit  of  execution  or  attach- 
ment is  made,  or  threatened,  in  a  case  where  the  debtor  has  a 
right  of  exemption,  he  should  proceed  at  once  to  select  property 
sufficient  to  fill  the  exemption,  which  may  be  either  real  or  per- 
sonal property,  or  both;  and  in  addition  to  the  property  claimed 
as  exempt,  he  must,  at  the  same  time,  prepare  a  correct  schedule 
of  all  his  property,  real  and  personal,  both  chattels,  money  and 

>  1  R  S.  (1876)  24,  §  22.  «  Crane  «.  Wagoner,  88  Ind.  88. 

<  2  R  S.  (1876)  858,  g  1.  •  Mark  «.  State,  15  Ind.  88. 

'  Id.  *  Norman  «.  Bellman,  16  id.  156. 
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choees  in  action,  rights,  credits  and  effects,  and  swear  to  the  same. 
And  if  the  debtor  has  absented  himself  from  his  home^  his  wife, 
if  he  be  a  married  man,  may  make  and  swear  to  the  schedule,  and 
make  the  claim  for  Ihe  exemption.^    The  schedule  being  thus  pre- 
pared, the  debtor  presents  the  same  to  th#  sheriff,  and  makes  his 
formal  demand  to  have  the  property  appraised.    The  debtor  then 
chooses  one  disinterested  householder  as  appraiser,  and  the  cred- 
itor one;  in  case  of  his  absence  or  refusal,  the  sheriff  chooses  an- 
other, and  they  proceed  to  make  a  schedule  and  appraisement  of 
the  property  selected  by  the  debtor,  and  the  same  being  made  out, 
signed  and  verified  by  the  appraisers,  is  delivered  to  the  sheriff, 
and  by  him  returned  with  the  execution.    Each  appraiser  is  en- 
titled to  fifty  centd  fees.'    If  the  debtor  select  personal  and  real 
property,  and  there  is  not  a  sufficient  amount  of  personal  to  make 
the  amount  of  the  exemption,  and  the  personal  and  real  ex- 
ceeds the  exemption,  he  may,  upon   paying  the  excess  within 
sixty   days,  hold  the  whole  exempt;  but   if  he  fail  to  dp  so 
within  the  time,  the  sheriff  may  proceed  to  sell  the  real  estate, 
but  must  accept  no  bid  unless  it  exceed  the  difference  between  the 
value   of  the  personalty  exempt  and  the  limit  of  the  exemp- 
tion, and  if  he  sell  for  more  than  this  difference,  he  must  pay 
the  difference  to  the  debtor,  and  apply^  only  the  excess  on  the  ex- 
ecution.'   If  the  real  estate  is  susceptible  of  division  without  in- 
jury, the  sheriff  should  appraise  his  share  separately,  and  set  it 
off  to  the  debtor,  and,  if  practicable,  include  the  dwelling,  if 
there  be  one,  In  the  part  set  off  to  the  debtor.    A  mortgage  or  sale 
of  exempt  real  estate,  by  a  married  man,  without  the  joinder  of 
the  wife,  is  invalid;  this,  however,  only  applies  to  property  after, 
and  not  before  it  has  been  duly  tset  off  as  exempt.^    And  no  ex- 
emption of  real  estate  from  sale,  upon  a  judgment  in  attachment, 
or  decree  of  foreclosure  of  a  mortgage,  or  other  lien,  can  be 
claimed,  unless  application  be  made  therefor  before  judgment  or 
decree  is  rendered.'^    If  the  execution  debtor  make  the  proper  ap- 
plication to  the  sheriff,  to  have  his  property,  exempt  from  execu- 
tion,  set  off,  and  he  refuse,  the  debtor  may  have  his  election,  to 


>  2  R.  8.  a876)  853. 
•Id.  855, §§6-7-9. 
•Id.  §§10,11, 12, 13, 14 
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gue  in  tort  for  the  wrongful  sale,  or  upon  a  conversion,  or  to  sae 
him  upon  his  bond  for  breach  of  duty. 

§  12.     Of  the  lien,  of  exeoutiona  vpon  personal  property,    A 
judgment  is  not  a  lien  upon  personal  property,  properly  so  called, 
but  from  the  time  of  its  delivery  into  the  hands  of  the  sheriff  an 
execution  becomes  a  lien  upon  all  the  personal  property  of  the 
debtor  within  the  county.    But  until  the  property  is  levied  upon, 
and  taken  in  execution,  that  is,  reduced  to  possession  by  the  sheriff, 
the  lien  is  but  inchoate,  and  subject  to  be  divested.  And  so  if  suc- 
cessive executions  against  the  same  debtor  be  issued  to  the  same 
officer,  and  levied  upon  personal  property,  they  will  be  satisfied  in 
the  order  of  their  issuance,  but  if,  on  the  other  hand,  several  suc- 
cessive writs  issue  from  several  courts  to  different  officers,  then  the 
order  of  issuance  becomes  immaterial,  and  the  writ  first  levied  takes 
precedence,  and  the  inchoate  liens,  created  by  the  delivery  of  execu- 
tions, are  divested.^  The  lien  of  an  execution  may  become  dormant, 
and  be  postponed  to  other  junior  liens,  where  the  execution  creditor 
attempts  to  use  his  levy  as  a  continuing  Ilea  or  incumbrance,  and 
prevents  the  officer  from  proceeding  to  sell,  or  connives  at  want 
of  diligence  in  proceeding  to  a  sale.    And,  it  has  been  held,  that 
where  the  sheriff  is  directed  by  the  creditor  not  to  levy  the  exe- 
cution, during  the  delay  ynder  such  direction  the  lieu  is  dor- 
mant'   The  effect  of  bankruptcy  upon  execution  liens  cannot  be 
considei*ed  extensively,  suffice  it  to  say,  however,  that  unless  the 
debtor  procures,  by  some  affirmative  action,  the  levying  of  an  exe- 
cution, the  lien  of  an  execution  upon  a  judgment  rendered  upon 
ordinary  proceedings,  without  fraud  or  connivance,  is  valid  if  issued 
any  time  before  the  petition  is  filed.* 

§  13.  The  custody  and  care  ^of  personal  property,  taken  on 
execution  by  the  sheriff,  and  taking  delivery  bond.  After  the 
levy  of  an  execution  upon  personal  property,  it  is  his  duty  to  take 
possession  of  the  same,  and  safely  keep  it  till  it  is  disposed  of  by 
sale  or  otherwise.  The  sheriff  must  use  the  proper  diligence  to 
preserve  the  property  from  destruction  or  waste.  And  if  he 
fail  to  do  this,  he  and  his  sureties  are  liable  to  the  execution 
creditor,  for  a  levy  of  an  execution,  upon  property  sufficient  to 

>  2  R  S.  (1876)  200,  §  418 ;  Freeman    Moore  «.  Fitz,  15  Ind.  43. 
on  i:x.  §§  196,  204.  'Freeman  on  Ex.  §  207,  note. 
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satirfy  the  debt,  is  prima  /acie  a  BBiisfaiction  ot  the  same;  and 
any  n^Iigence,  or  want  of  ordinary  care,  resulting  in  the  loss 
of  the  goods  levied  upon,  without  any  blame  on  the  part  of  the 
execution  debtor,  will  discharge  him,  to  the  extent  of  the  value  of 
the  goods  lost  or  destroyed.    But  if  the  sheriff  use  ordinary  care  in 
the  enstody  and  preservation  of  the  property,  such  as  is  required 
by  a  bailee  for  hire,  and  still,  by  fire  or  theft  or  other  unavoidable 
cause,  the  goods  are  lost,  he  is  not  liable.    But  if  he  use  the  goods 
BB  bi^  own,  so  that  they  are  damaged  or  lessened  in  value,  he  be- 
comes liable  for  the  whote  value.*    And  where  the  goods  are  de- 
stroyed or  lost,  without  the  fault  of  the  sheriff,  or  in  any  other 
case  where  the  levy,  without  the  fault  of  the  sheriff,  or  execution 
creditor,  fails  to  produce  an  actual  satisfaction  of  the  judgment  on 
which  it  is  levied,  by  the  production  of  the  money  itself,  the 
prima  foLcie  satisfaction  produced  by  the  levy  is  of  no  avail,  and 
the  execution  remains  unsatisfied.'    The  sheriff  has  a  reasonable 
time  to  remove  goods,  but  if  he  let  them  remain  in  the  custody 
of  the  execution  debtor  an  unreasonable  length  of  time,  without 
the  permission  or  connivance  of  the  execution  creditor,  or  if  he 
permit  him  to  deal  with,  and  dispose  of  them  as  his  own,  with 
the  agreement  even  to  account  for  the  proceeds  to  the  sheriff,  the 
levy  will   lose  its  preference  in  favor  of  more  diligent  creditors, 
levying  junior  executions,  and  proceeding  with  diligence  to  en- 
force tiie  levy  by  sale,  and  the  sheriff  and  his  sureties  will  be  liable 
to  the  creditor  for  breach  of  duty.'    The  execution  debtor  mar 
retain  poesession  of  the  goods  till  the  time  of  sale,  or  have  them 
redelivered  to  him,  after  they  have  been  taken,  by  executing  and 
delivering  to  the  sheriff  a  written  imdertaking,  paj'^able  to  the 
execution  plaintiff,  with  sufiident  surety,  to  be  approved  by  the 
sheriff,  to  the  effect  that  the  property  shall  be  delivered  to  the 
sheriff  at  a  time  and  place  named  in  the  undertaking,  to  be  sold 
according  to  law,  or  for  the  payment  to  the  sheriff  of  the  appraised 
value  thereof;  or  if  the  same  have  not  been  appraised,  then  the 
fair  value  thereol^    Tlie  sheriff  must  have  the  property  appraised, 
if  it  be  subject  to  appraisement,  before  he  delivers  it  to  the  debtor 

■Freeman  on  Ex.  370.  *Id. 
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who  has  given  the  undertaking,  and  the  debtor  may  sell  the  same, 
or  any  part  of  it,  and  pay  the  appraised  value  to  the  sheriff.^  And 
if  the  debtor  fail  to  deliver  the  property,  or  pay  the  execution 
debt,  the  sheriif  must  seize  the  same  property,  or  levy  upon  any 
other  property  of  the  defendant,  for  the  satisfaction  of  the  execu- 
tion.*   The  undertaking  must  be  kept  by  the  sheriif,  and  in  case 
of  forfeiture  must  be  indorsed  forfeited,  and  returned  to  the 
clerk's  office  for  the  use  of  the  execution  creditor.'    Whenever 
there  is  a  failure  to  deliver  the  goods  to  the  sheriflf  according  to 
the  condition  of  the  undertakinsr,  there  is  a  breach  of  the  condi- 
tion,  and  an  action  will  lie  in  behalf  of  the  creditor,  and  the  meas- 
ure  of  damages  is  the  value  of  the  goods  not  delivered,  or  any 
damage  done  to  goods  returned,  which  have  been  injured  by  neg- 
ligence or  misconduct  of  the  debtor,  while  in  his  possession;*  and 
upon  judgments  rendered  upon  such  undertakings,  an  execution 
may  be  issued  forthwith,  without  stay,  and  Returnable  at  thirty 
•days;*^  and  the  same  is  leviable  without  appraisement,  and  the 
property  taken  under  such  an  execution  cannot  be  returned  to  the 
debtor  upon  another  delivery  bond. 

§  14.     Of  the  appraisement  of  property  taken  on  execution. 
As  a  general  rule,  property  taken  on  execution  must  be  appraised 
by  the  sheriflF,  and  cannot  be  sold  unless  it  bring  two-thirds  the 
appraised  value  thereof.*     But  there  are  many  exceptions.     1. 
Where  the  judgment  is  rendered  with  a  provision  in  form,  that 
the  same  shall  be  collected  without  regard  to  valuation  or  appraise- 
ment laws.    This  specification  embraces  a  large  class  ot  cases; 
where  the  judgment  is  rendered  upon  a  contract  in  writing,  waiv- 
ing valuation,''  and  where  by  statute,  as  a  penalty  for  some  breach 
of  duty  by  a  public  officer,  or  person  acting  in  a  fidiicia.ry  ca- 
pacity, the  right  to  appraisement  is  expressly  denied;*  and,     2. 
Where  property  has  been  conveyed  for  the  purpose  of  defrauding 
the  creditors  of  the  debtors,  such  property  may  be  sold  without 
appraisement    Thus  the  creditor,  in  case  of  a  fraudulent  convey- 
ance, may  levy  his  execution  upon  the  debtor's  property,  held  in 

ft 

>  3  R.  8.  (1876)  218,  g  468.  •  Id.  214,  §  462. 
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the  Dame  of  another,  notwithstanding  the  conveyance,  and  sell 
the  same  as  such  property  is  sold  on  execntion,^  and  it  may  be 
sold  without  appraisement,  whether  his  judgment  waive  appraise- 
ment or  not;  and  then  as  his  title  depends  in  any  event  upon  show- 
ing the  former  conveyance  fraudulent,  he  runs  no  risk  if  there  is 
no  appraisement,  as,  if  he  sustains  the  charge  of  fraud,  no  appraise- 
ment is  necessary,  and  if  he  fails  in  this,  without  regard  to  the 
question  of  appraisement,  the  sale  is  unavailing.^     And  if  the 
creditor  proceeds,  as  he  may  in  the  first  instance,  to  set  aside  the 
conveyance,  the  decree  setting  it  aside  will  direct  a  sale  without 
appraisement.    In  all  cases  where  appraisement  is  not  dispensed 
with,  except  in  cases  where  the  levy  is  made  upon  property  alleged 
to  be  conveyed  for  the  purpose  of  defrauding  creditors,  and  which 
must  be  shown  to  the  satisfaction  of  the  sheriff  to  have  been  so  con- 
veyed, the  sheriff  must  immediately,  upon  taking  possession  of  per- 
sonal property,  and  upon  levying  upon  real  estate,  proceed  to  make 
an  inventory  of  the  property  levied  upon,  and  have  it  appraised  by 
two  disinterested  householders  of  the  neighborhood  where  the  levy 
is  made,  one  to  be  selected  by  the  execution  creditor,  and  the  other 
by  the  execution  debtor,  and  if  either  party,  or  both,  or  his  or  their 
agent  or  attorney  shall  be  absent,  or  shall  neglect  or  refuse  to 
choose,  the  sheriff  must  select.    The  appraisers  thus  selected  are 
required  to  appraise  the  property  at  its  fair  cash  value,  and  if  they 
disagree,  they  must  select  a  like  disinterested  appraiser,   who, 
with  them,  will  complete  the  appraisement,  and  the  appraise- 
ment of  any  two  will  be  binding.    And  in  case  any  appraiser  fails 
to  act,  the  vacancy  may  be  filled  by  the  appoin'tment  of  another. 
And  all  appraisements  are  made  exclusive  of,  that  is,  subject  to  any 
incumbrances.    Where  lands  are  sold  subject  to  appraisement,  as 
the  rents  and  profits  for  a  term  not  exceeding  seven  years  must 
be  offered  for  sale  in  the  first  instance,  the  appraisers  must  ap- 
praise the  rentals  for  each  year,  and  then  for  seven  years;  such 
appraisement  should  specify  the  rents  for  the  first,  second,  third, 
fourth,  fifth,  sixth  and  seventh  years,  respectively,  then  the  whole 
term  of  seven  years  and  the  value  should  be  set  opposite  each  speci- 
fication.^   The  appra^isers  need  not  ascertain  the  liens,  but  either 
party  may  furnish  the  sheriff  a  schedule  of  the  liens,  in  which 

'  2  R  8.  (1876)  288,  §  526.  *  2  R  S.  (1876)  212,  §  456. 
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case  he  must  make  a  schedule  of  the  liens  in  connection  with 
his   inventory,  and  the  several  tracts  of  land  appraised  must 
be  described,  and  if  the  liens  should  be  distributed,  then  the  re- 
spective liens  should  be  set  opposite  the  respective  pieces  of  real 
estate,  or  articles  of  personal  property,  upon  which  such  liens  ex- 
ist; for  when  real  or  personal  property  can  be  sold  in  parcels,  it 
must  be  so  appraised  as  well  as  sold,  but  where  several  tracts  of 
land  or  several  parcels  of  personal  property  are  subject  to  a  sin- 
gle lien,  and  it  is  sought  to  have  the  liens  enumerated,  and  the 
appraisement  and  sale  made  subject  thereto  in  terms,  then  the 
whole  must  be  sold  together,  otherwise  such  a  sale  would  be  im- 
practicable.   Where  a  married  man  is  the  execution  debtor,  and 
the  judgment  has  been  rendered  since  August  26, 1875,  and  exe- 
cution is  levied  upon  real  estate,  the  same  is  appraised  without  re- 
gard to  the  interest  of  the  wife,  but  it  is  sold  for  any  sum  not  less 
than  four-ninths  of  the  appraisement^    The  schedule  furnished  by 
the  sheriff,  with  the  cash  value  of  each  tract  or  parcel  of  real  es- 
tate or  article  of  personal  property  set  opposite,  with  the  liens  de- 
ducted where  they  are  set  forth,  and  without  estimate  of  them 
where  tliey  are  not  set  out,  sworn  to  by  the  appraisers  before  the 
sheriff,  and  attested  by  him,  must  be  returned  to  the  sheriff',^  and 
must  be  attached  to  and  returned  with  the  execution.    Where  the 
execution  is  subject  to  appraisement,  any  sale  without  appraise- 
ment is  absolutely  void,  and  confers  no  title,^  and  besides,  the 
sheriff  will  be  liable  upon  his  bond  to  the  execution  defendant  for 
making  such  a  sale.^    Hence  it  is  important  that  property  E^ubject 
to  appraisement  be  properly  appraised.     When  property  is  sub- 
ject to  appraisement,  each  party  may  have  one  reappraisement  at 
his  cost  after  the  first  offer  to  sell. 

§  15.  Of  the  sale  of  personal  property  on  execution.  The  ad- 
vertisement  and  other  etepe.  The  sheriff  having  seized  personal 
property  in  execution,  should  proceed  to  advertise  the  same  for 
sale  without  delay.  The  sale  must  be  properly  advertised,  by 
posting  written  or  printed  notices  of  such  sale  in  three  of  the 
most  public  places  in  the  township  where  the  same  is  to  be  made.^ 

1 1  R.  8.  (1876)  554,  §  4  ler  v.  Wilkinson,  27  Ind.  450,  and  cases 

•  2  R  8.  (1876)  211,  §  250.  cited. 

'  Freeman  on  £x.  §  285,  note  1 ;  Ty-       «  Freeman  on  Ex.  g  802. 

•  2  R  a  (1876)  218,  §  468. 
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The  notice  should  suflSciently  specify  the  time  and  place,  and 
should  describe  the  property  to  be  sold;  each  article  of  goods  should 
be  enumerated,  where  it  is  practicable,  but  where  the  levy  is  upon 
parcels,  a  mere  enumeration  of  the  parcels  is  sufficient,  and  where 
it  is  impracticable,  as  in  case  of  a  stock  of  goods,  any  description, 
however  general,  which  sufficiently  indicates  to  purchasers  the 
character  and  general  quality  of  the  goods  will  be  sufficient.     It 
should  also  contain  a  statement  of  the  title  of  the  cause,  or  other 
designation  of  the  ownership  of  the  property,  and  the  person  at 
whose  instance  the  same  is  sold.     Bat  this  latter  requirement 
need  not  be  observed  with  great  strictness,  as  a  very  imperfect 
designation  of  the  parties  would  be  sufficient,  and  a  sale  would 
probably  be  sustained  without  any  of  the  other  requisites  of  the 
notice  being  complied  with.*    The  notice  must  be  given  fully  ten 
days  before  the  day  of  sale,*  that  is,  the  sale  must  not  be  made 
sooner  than  the  tenth  day  after  the  day  on  which  the  notices  are 
posted.    And  if  sold  before  the  ten  days  expire,  the  sale  will  be 
irregular,  and  if  the  property  is  purchased  by  the  execution  cred- 
itor, it  is  void;*  though,  perhaps,  a  sale  without  proper  notice 
would  not  affect  the  title  of  an  innocent  purchaser,  but  would 
render  the  sheriff  liable  to  the  execution  debtor,*  and  in  case  of 
extreme  want  of  compliance  with  the  law,  the  sale  might  be  set 
aside.'     A  sale  may  be  made  upon  any  day  except  Sunday,  and  at 
any  time  within  reasonable  business  hours,  but  ought  to  be  made 
within  the  usual  hours  of  business;  between  10  o'clock  A.  M. 
and  4  o'clock  P.  M.  has  been  so  commonly  designated  as  the  time 
for  sales  on  execution,  in  Indiana,  as  almost  to  have  the  force  of 
usage,  and  is  by  many  supposed  to  be  a  legal  requirement;  but 
though  this  is  not  true,  yet  these  are  proper  limits,  and  afford 
a  good   criterion  for  determining  the  proper  time.     The  prop- 
erty must  be  present,  and  subject  to  view,  by  pereons  desiring 
to  bid,  and  must  be^  sold  at  public  auction  for  cash,  and   in 
such  parcels  as  are  calculated  to  bring  the  best  price.*    Property 
subject  to  mortgage,  or  pledge,  is  sold  subject  to  the  same,  and 

>  Freeman  on  Ex.  §  285.  «  Herman  on  Ex.  622, 628, 624 ;  Free* 

•  2  R.  S.  (1876)  218,  §  468.  man  on  Ex.  g  285. 

•  Keen  v.  Preston,  24  Ind.  805.  •  Freeman  on  Ex.  g  286. 

•  2  R  S.  (1876)  218,  g  469. 
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can  only  be  sold  in  such  parcels  as  are  embraced  in  sucli  mort- 
gage, or  pledge,  and  the  sheriff  cannot  deliver  the  property  till 
the  terms  of  the  pledge  are  fulfilled;'  for,  although  the  sheriff 
must  have  the  possession  of  the  mortgaged  or  pledged  goods  for 
the  purpose  of  selling  the  equity  of  redemption,  and  that  not- 
withstanding the  right  of  possession  of  the  mortgagee,  or  pledgee,^ 
yet  he  must  not  surrender  the  possession  of  the  goods  till  the 
purchaser  redeems  them,  and  if  he  does,  he  will  be  liable  for  the 
debt  for  which  the  goods  are  pledged  or  mortgaged,  to  the  holder 
of  the  mortgage  or  pledge,  to  the  extent  of  the  value  of  the  goods; 
or  the  mortgagee  or  pledgee  may,  at  his  option,  recover  the  goods 
from  the  purchaser.' 

§  16.  Of  the  completion  of  the  Bale  of  personal  property  eold 
on  execution^  amd  the  pu/rchaser^s  title  thereto,  A  sale  by  the 
sheriff,  like  any  other  sale  of  chattels,  is  affected  by  the  statute  of 
frauds;  hence,  at  an  auction  sale  of  personal  property,  in  any  sum 
exceeding  fifty  dollars,  there  must  be  earnest,  a  delivery,  or  a 
memorandum  in  writing.  The  sheriff  should,  therefore,  in  sales 
upon  execution,  keep  such  a  memorandum  of  the  sale  as  will  bind 
the  purchaser.*  The  sale  being  completed,  the  sheriff,  upon  re- 
ceiving the  purchase  money,  delivers  the  property,  if  a  chattel, 
and  all  the  title  of  the  execution  debtor  passes  to  him ;  if  the 
sale  be  of  a  chose  in  action  given  up,  or  of  corporation  shares, 
the  sheriff  must  assign  and  deliver  the  same  to  the  purchaser,  and 
such  an  assignment  cannot  be  controverted  except  upon  a  denial 
on  oath,  nor  is  it  necessary,  without  such  denial,  in  a  suit  upon  sucb 
assigned  instrument,  to  plead  or  prove  the  judgment  and  execu- 
tion.* Where  the  individual  interest  of  a  partner  in  the  partner- 
ship property  is  levied  upon  and  sold,  as  he  has  no  interest  in 
any  specified  piece  of  property,  but  only  his  aliquot  part  of  what 
is  left  after  the  payment  of  the  debts,  the  sheriff  only  levies  upon 
and  sells  this  interest  m  solido  to  the  purchaser,  who  is,  in  con- 
templation of  law,  invested  with  the  interest  of  the  debtor  part- 
ner whose  interest  is  sold.    The  sheriff  transfers  this  interest  by 


^  2  R  S.  (1876)  §  486.  <  Freeman  on  Executions,  §  254. 

'Schrader  9.  Wolflin,  21  Ind.  288;       ^  Brown  Stat.  Frauds,  §  264 ;  Hunti^. 
Heimburger  v,  Boyd,  18  Ind.  420.  Gregg,  8  Blackf.  105. 

•  2  R.  8.  (1876)  208,  §  440. 
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simply  giving  him  possession,  and,  as  the  other  partners  cannot 
be  compelled  to  accept  the  purchaser  as  a  partner,  such  a  sale 
works  a  dissolution  of  the  partnership,  which  is  accomplished  by 
incidents  not  within  the  province  of  this  treatise  to  consider.^    The 
title  of  the  purchaser  at  sheriff  sale,  whether  of  real  or  personal 
property,  is  that  which  the  ^cecution  debtor  had,  and  no  more; 
there  is  no  warranty  of  title,  nor  freedom  from  incumbrance,  by 
the  sheriff,  or  the  execution  creditor,  implied  by  law,  and,  there- 
fore, the  maxim  caveat  ern/ptar  prevails.    And  if  the  execution 
defendant  have  no  title,  or  an  imperfect  one,  the  purchaser  will 
take  no  title  or  an  imperfect  one.    Besides  an  exception  in  case 
of  real  estate,  which  will  be  mentioned  hereafter  more  prop- 
erly, there  is  another  exception  conmion  both  to  sales  of  real 
and  personal  estate  on  execution,  which  should  be  noted;  it  is  this: 
where  property  is  sold  and  transferred,  for  the  the  puipose  of  hin- 
dering, delaying  or  defrauding  creditors,  such  a  sale  and  convey- 
ance or  other  transfer  of  title,  is  good  and  binding  between  the 
parties,  and  the  seller  and  his  heirs  or  representatives  are  pre- 
cluded from  setting  up  title  to  the  same  afterwards,  or  recover- 
ing it  back,  either  upon  the  ground  of  fraud  or  want  of  consid- 
eration.    The  law  fixes  this  as  a  penalty  for  the  fraudulent  act,  for 
the  purpose  of  discouraging  transactions  of  this  character.^    While 
this  is  so,  still,  as  such  a  sale  is  a  fraud  upon  the  creditors,  and  as 
to  them  such  a  conveyance  or  transfer  is  held  invalid,  the  title 
remains  in  the  seller  or  vendor,  and  is  subject  to  sale  on  execu- 
tion, as  before  stated;  or,  perhaps,  more  properly  speaking,  such 
conveyances  or  transfers  pass  the  legal  title  to  the  purchaser  or 
vendee,  but  he  holds  as  trustee  for  the  creditors,  there  being  a 
trust  resulting  from  fraud,  for  the  benefit  of  creditors,  and  the 
estate  being  by  statute  subject  to  execution,  the  whole  title  passes 
by  the  sheriff's  sale,  and  delivery  or  conveyance,  as  the  case  may 

beu* 

§  17.  Proceedings  of  the  sheriff  in  case  of  failure  to  sell 
property  levied  upon.  Where  any  property  levied  upon  remains 
unsold  at  the  return  day  of  the  execution,  the  sheriff  must  return 

>  Sinry  on  Partnerships,  §§811,  812.  dentU^  Broome's  Legal  Maxims,  688 

*The  maxim  is:   *^Bx  dole  malo  non  et  seq- 

oritur  actio;''  and  "/»  pari  delieto  •  1  R.  8.(1876)  §  7 ;  Perry  on  Trusts, 

poiufT  ett  conditio  defendmti%  et  poaH-  §  142.  note  8 ;  also  §  217. 
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the  execution,  with  the  appraisement,  if  one  be  requisite,  and 
noting  in  his  return  the  cause  of  such  failure  to  sell.  In  such 
case,  the  lien  of  the  levy  will  continue,  and  the  clerk,  unless  other- 
wise directed  by  the  creditor,  must  issue  another  execution  {ven- 
ditioni  exponas)  reciting  the  proceedings  by  himself  and  the 
sheriff;  that  is,  the  issuance  of  the  original  execution,  the  levy,  the 
failure  to  sell  and  the  return,  and  commanding  the  sheriff  to  make 
the  money  out  of  the  property  levied  on,  or  other  property  of  the 
debtor,  if  this  be  insufficient.^  Where  property  fails  to  sell  for 
want  of  bidders,  it  may  be  re-offered  under  the  same  execution  at 
the  request  of  the  creditor,  and  at  his  expense,  if  the  offer  be  un- 
successful; but  if  it  result  in  a  sale,  the  costs  of  the  same  must 
be  taxed  to  the  debtor.* 

§  18.  Lcmda  subject  to  levy  and  sale  on  execution.  The  statute 
expressly  points  out  the  lands  which  are  subject  to  the  lien  of 
judgments  and  attachments,  and  to  be  sold  on  execution,  as  fol- 
lows: All  lands  of  the  judgment  debtor,  whether  in  possession, 
remainder  or  reversion;  lands  fraudulently  conveyed  with  intent 
to  delay  or  defraud  creditors;  all  rights  in  the  redemption  of 
mortgaged  lands;  all  lands  held  under  land  office  certificates; 
lands  or  any  interest  therein  held  by  one  person  in  trust  for  an- 
other, where  the  execution  is  against  the  latter,  and  all  chattels 
real.^  As  the  distinction  between  law  and  equity  is  abolished,  it 
is  difficult  to  see  why  any  interest  in  lands,  whether  legal  or 
equitable,  should  not  be  subject  to  levy  and  sale  on  execution. 
But  the  codifiers  seemed  to  overlook  the  fact  of  the  abolition  of 
the  distinction  and  reenacted  the  former  statute  upon  the  subject, 
enumerating  certain  equitable  as  well  as  all  legal  estates  as  subject 
to  execution,  and  upon  the  well  known  maxim  inclvsio  unvus  ex- 
clicsio  alterma^  the  courts  have  held  that  such  equitable  estates  as 
are  not  enumerated  in  the  statute  are  not  subject  to  execution, 
and  can  only  be  subjected  to  sale  by  a  decree  for  that  purpose. 
And  so  if  the,  judgment  defendant  who  is  the  owner  in  equity 
of  real  estate,  having  purchased  and  paid  for  it  in  full,  and  being 
in  possession  thereof,  hold  it  only  by  an  executory  agreement  fbr  a 
conveyance  —  a  bond  for  a  deed,  for  illustration — it  cannot  be  levied 
upon  and  sold  by  the  sheriff  on  execution  without  bein^  first  sub- 

>  2  R  S.  (1876)  212,  §  468, 454.  'Id.  §455.  *  Id.  282,  §  536. 
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jected  by  a  decree.^  This  defect  in  the  system  should  not  be  con- 
tinned,  but  whatever  interest  the  defendant  has  should  be  sub- 
jected to  levy  and  sale,  without  first  being  subjected,  and  the 
necessary  legislation  should  be  at  once  had. 

§  19.     Of  the  levy  of  an  execution  upon  real  estate.    "Where 
real  estate  is  subject  to  sale  upon  a  special  execution,  issued  upon  a 
judgment  in  attachment,  or  upon  a  decree  directing  the  sale  of 
property,  upon  the  enforcement  of  a  lien,  or  upon  a  decree  of 
foreclosure  and  order  of  sale,  no  levy  is  necessary  until  the  spe- 
cific property  described  is  disposed  of;  for  in  all  such  cases,  the 
mandate  of  the  writ  is  to  make  the  money  by  the  sale  of  specific 
property,  and  this  mandate  is  obeyed  by  proceeding  at  once  to 
advertise  and  sell  the  property  described.    But  if  the  defendant 
in  attachment  appear,  or  is  personally  served,  and  a  personal 
judgment  is  rendered,  and  the  writ  command  the  sheriff  to 
make  the  money  of  the  property  of  the  defendant,  first  selling 
the  property  levied  upon  under  the  attachment,  or  if  in  case  of  a 
decree  of  foreclosure  of  a  mortgage,  or  the  enforcement  of  a  lien, 
the  mandate  of  the  writ,  or  the  order  which  serves  the  purpose  of 
the  writ,  be  to  make  the  remainder  of  the  same,  if  any  remains  un- 
paid after  the  sale  of  the  specific  property;  in  all  such  cases,  the 
specific  property  being  disposed  of,  and  the  writ  or  order  remaining 
unsatisfied  must  be  levied  upon  other  properly,  as  if  the  same  had 
simply  commanded  the  money  to  be  made  of  the  property  of 
the  defendant  generally.     The  lien  upon  real  estate  and  chattels 
real  is  fixed  by  the  judgment,  and  is,  therefore,  not  affected  by 
the  execution,  with  a  single  exception.     Where  the  execution  is 
issued   to  another  county  than  that  in  which  the  judgment  is 
rendered,  it  is  a  lien  from  the  time  of  the  levy.*    Where,  then, 
an  execution  comes  into  the  hands  of  the  sheriff  to  be  levied, 
commanding  him  to  make  the  money  of  the  property  of  the  de- 
fendant generally,  or  where  it  commands  him  to  satisfy  a  re- 
mainder of  the  debt,  after  the  sale  of  specific  property  men- 
tioned, and  the  specific  property  is  exhausted,  and  a  balance 
remains  unsatisfied,  it  is  his  duty  to  call  upon  the  defendant  for 
property,  and  if  he  does  not  give  up  personal  property  sufficient 

>  Geutry  v.  Allison,  20  Ind.  481 ;  Jef.       •  2  R.  S.  (1876)  235,  §  582. 
fries  «.  Sherbum,  21  id.  112. 
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to  satiBfy  the  execution,  or  if  he  elect  to  have  the  execntion 
levied  upon  real  estate,  and  designate  the  same,  the  sheriff  levies 
his  execution  upon  the  real  estate  designated;  or,  if  the  execu- 
tion debtor  do  not  designate  real  estate,  and  sufficient  personal 
property  is  not  found,  the  sheriff  must  proceed  to  levy  upon  any 
property  subject  to  sale  on  his  execution,*  always  levying  upon 
the  homestead  of  the  debtor  last,  and  never  levying  on  the  same 
when  sufficient  other  property  can  be  found.*    The  levy  consists, 
usually,  in  making  some  memorandum  in  writing  upon  the  ex- 
ecution.    Indeed,  the  proper  mode  of   levying  the  execution 
upon  real  property,  is  to  indorse  the  fact,  with  a  perfect  descrip- 
tion of  the  property  levied  upon,  on  the  writ,  and  to  notify  the 
debtor  of  the  same;  but  it  is  not  essential,  perhaps,  that  the  de- 
scription shall  be  perfect,  if  a  perfect  description  follow  in  the 
notice;  and,  indeed,  an  imperfect  description  in  the  levy  will  be 
cured  thereby.     It  is  said  that  where  the  judgment  is  a  lien 
upon  real  estate,  the  levy  of  the  execution  is  of  but  little  im- 
portance, and  almost  any  sort  of  description  is  sufficient,  and 
that  a  sale  will  be  sustained  even  without  any  formal  levy.^   But 
while  it  is  sometimes  hard  to  tell  how  far  the  courts  may  go  in 
the  furtherance  of  what  is  deemed  public  policy,  to  sustain  titles 
under  defective  proceedings,  yet  the  only  ^afe  way  is  to  have  a 
complete  and  accurate  description  of  the  property  in  each  step, 
the  indorsement,  the  notice  of  sale^  and  the  deed  of  conveyance, 
of  which  more  hereafter.    A  levy  may  be  abandoned  by  direc- 
tion of  the  execution  creditor,  with  the  consent  of  the  debtor; 
and,  in  such  case,  the  fact  should  be  noted  on  the  writ.     And, 
in  like  manner,  upon  notice  and  motion,   the  levy  may  be 
quashed,  as  well  as  the  writ  itself;  but  this  subject  will  be  cou; 
sidered  in  a  subsequent  section. 

§  20.  Of  ths  odvertiseTnerU  preparatory  to  the  sale  of  real 
estate  vpon,  exeoiUion.  The  sheriff  having  levied  his  execution, 
where  a  levy  is  necessary,  or  having  received  a  special  execution 
or  order  of  sale  upon  real  estate,  should  proceed  without  delay 
to  advertise  the  same  for  sale,  and  proceed  to  sell  the  same 
without  delay,  unless  the  creditor  shall  expressly  direct  delay. 

>  2  R.  8.  (1876)  206,  209,  g§  441^443.  •  Id.  210,  §  444. 

'  Freeman  on  £x.  g§  280,  281. 
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£nt  as  the  lien  Ib  perfected,  with  the  single  exception  noted,  hj 
the  judgment,  and  not  by  the  issuance  or  levy  of  the  execution, 
delay  of  sale  after  a  levy  will  not  postpone  the  lien  of  the  judg- 
ment, as  in  case  of  the  levy  of  an  execution  on  personal  property; 
bnt  when  an  execution  is  levied  from  another  county,  and  no 
transcript  is  filed,  no  reason  is  perceived  why  a  deUy  should  not 
liave  the  same  effect  as  in  cases  of  levy  upon  personalty.     But 
the  question  is  rarely  raised  in  practice,  as  the  safer  and  the 
nsnal  practice  is,  to  fix  the  lien  of  the  judgment  by  filing  and 
recording  a  transcript  of  the  judgment.     The  time  and  place  of 
the  sale  of  real  estate  must  be  published  at  least  twenty  days  suc- 
cessively next  before  the  day  of  sale,  by  putting  up  written  or 
printed  notices  in  three  public  places  in  the  township  in  which 
the  real  eetate  is  situated,  and  a  like  advertisement  at  the  court 
house  door  of  the  county,  and  also  by  publishing  the  same  for 
three  weeks  successively,  in  a  news})aper  of  general  circulation, 
published  and  printed  in  the  county.     But  if  the  sheriff  is  unable 
to  procure  the  publication  in  a  newspaper  published  in  the 
county,  he  may  sell  without  such  publication,  noting  the  facts  in 
his  return,  and  the  return  is  effectual  to  prove  the  inability.^ 
The  notice  required  need  only  be  given  in  compliance  with  the 
provisions  of  the  code.     It  will  be  observed  that  the  twenty  days 
and  three  weeks,  respectively,  begin  to  run  when  the  publica- 
tion is  made,  and  expire  on  the  day  of  the  sale,  the  first  day  of 
the  publication  being  excluded;  unlike  publication  of  notice  of 
suit,  a  given  lengtli  of  time  before  suit.^    The  proviso  in  case 
the  sheriff  is  unable  to  procure  publication  in  a  newspaper  in 
the  county,  is  an  amendment  to  the  former  act.'    The  proviso 
only  applied  to  a  case  where  there  was  no  paper  in  the  county. 
But  the  amendment  provides  for  this,  and  more,  and  perhaps 
now,  in  any  other  case  where,  after  a  proper  effort  in  good  faith, 
the  sherifl  fails  to  obtain  publication  in  a  newspaper,  he  may 
sell  without.     But  just  what  construction  will  be  given  the  new 
proviso  by  the  courts,  it  is  difiicult  to  tell;  but  it  is  suggested 
that  nothing  but  absolute  necessity  should  induce  the  sheriff  to 
omit  the  publication  in  a  newspaper,  as  the  rights  of  the  parties 

'  Acts  1877, 106,  amendment  of  {$  407,       <  Rhoades  v.  Delany,  60  Ind.  468. 
PmcUce  Acts.  *  2  R  8.  (1876)  217,  §  467. 
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aro  involved,  and  he  is  liable  nnder  the  statate  to  a  penalty  if  he 
makes  a  mistake.^    The  notice  of  sale,  as  one  of  the  steps  upoa 
which  the  purchaser's  title  depends,  should  be  explicit  and  accu- 
rate in  all  that  is  necessary  to  notify  the  parties  in  interest,  and 
the  public,  of  whatever  might  be  necessary  to  enable  them  to 
attend  the  sale,  and  bid,  or  otherwise  protect  their  rights;  hence, 
every  notice  should  contain,  1.  The  names  of  the  parties  to  the 
execution  snflSciently  to  identify  the  case.     2.  The  time  and  place 
of  sale;  the  former  should  either  be  fixed  at  a  given  hour,  or  be 
between  certain  designated  business  hours;  the  latter  is  always 
at  the  court  house  door.    3.  A  complete  and  accurate  descrip- 
tion of  the  property.    A  slight  failure  to  comply  with  any  of 
these  requisites  is  not  important,  even  in  a  direct  proceeding. 
But  while  almost  any  substantial  failure  or  omission  to  give  the 
proper  notice,  will  be  good  ground  for  setting  aside  a  sale  on  ex- 
ecution, upon  a  direct  proceeding  for  that  purpose,  by  the  exe- 
cution creditor,  where  the  purchaser  takes  with  notice  of  the 
irregularity,  yet,  in  any  collateral  proceeding,  the  title  of  a  bona 
fide  purchaser  cannot  be  affected  by  showing  that  the  sale  was 
upon  a  defective  notice,  or  even  without  any  notice  at  all.*    The 
effect  of  the  failure  to  give  proper  notice,  as  ground  for  setting 
aside  a  sale,  will  be  more  appropriately  discussed  in  the  section 
upon  that  subject. 

§21.  Sale  of  real  estate  upon  exectUion.  The  sheriff  must 
sell  the  real  estate  at  the  court  house  door,  in  the  county  in 
which  the  land  lies,  at  public  auction,  for  cash.  It  is  usual,  in 
the  advertisement,  to  describe  the  lands,  and  to  state  the  fact  that 
the  rents  and  profits,  for  a  term  not  exceeding  seven  years,  will 
be  first  offered,  and  in  default  of  the  same  bringing  a  sum  suffi- 
cient to  satisfy  the  execution,  that  the  fee  simple  will  be  sold; 
and  the  notice  usually  states  whether  the  property  is  subject  to 
valuation  or  not,  though  while  this  is  right  and  proper,  it  is 
hardly  requisite  under  the  law. 

§  22.  Sales  of  lands  on  execution^  continued.  The  proper  notice 
of  the  sale  of  lands  on  execution  having  been  given  at  the  time  and 

» 2  R  S.  (1876)  219.  §  474.  Brown,  2  id.  205 ;  White  «.  Cronkhite, 

*  Freeman  on  Ex.  g  255;  Armstrong    85  Ind.  434. 
0.  Jackson,  1  Blackf.  210;  Frakes  «.       Freeman  on  Ex.  g  286,  note  2. 
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place  designated  in  the  notice,  the  sheriff  having  had  the  f "  >pert7 
appraised,  where  an  appraisement  is  requisite,  should  proceed  to 
offer  the  rents  and  profits  for  each  year,  up  to  seven  years,  and  if 
no  sufficient  sum  is  bid,  then  to  offer  the  same  for  the  whole 
term  of  seven  years;  and  if  no  sufficient  sum  is  offered,  then  to 
offer  the  entire  interest  of  the  debtor  in  so  much  of  the  property 
as  is  necessary  to  make  the  money  upon  the  execution  or  order 
of  sale,  and  to  sell  the  sama  The  property  is  offered  at  auction, 
at  the  court  house  door  of  the  county  in  which  the  land  lies,  in 
all  cases.  If,  in  an  order  of  sale,  the  lands  lie  in  two  counties, 
still  this  rule  applies.^  The  sale  is  made  by  auction  or  outcry, 
proclamation  being  first  made.  If  the  property  is  subject  to 
appraisement,  the  sheriff  will  receive  no  bid  less  than  two-thirds 
the  appraised  value.  If  it  is  not,  then  he  will  receive  any  respon- 
sible bid.  A  bidder  at  a  sheriff's  sale,  like  a  sale  at  any  other  auc- 
tion, may  witLd  aw  his  bid  at  ajiy  time  before  the  property  is 
struck  off  to  him,  but  when  the  property  is  knocked  down  to 
him  by  the  sheriff  at  auction,  and  he  makes  the  proper  memo- 
randum to  take  the  case  out  of  the  statute  of  frauds,  the  pur- 
chaser is  bound,  as  at  any  other  sale,  and  must  complete  the  pur- 
chase, by  accepting  the  sheriff's  certificate,  and  paying  the  pur- 
chase money.'  In  all  cases  where  the  property  to  be  sold  con- 
sists ot  several  separate  tracts,  lots  or  parcels,  the  sheriff  must 
offer  it  in  separate  parcels,  and  he  must  sell  no  more  than  is  neces- 
sary to  satisfy  the  execution  or  executions  in  his  hands  to  be 
satisfied.*  Where  the  property  is  levied  upon,  or  described  in  the 
special  writ  or  order  by  separate  descriptions,  or  has  separate 
occupancy,  a  sale  in  eolido^  without  offering  to  sell  in  separate 
parcels,  is  void,  and  confers  no  title.^  Where  the  sale  is  upon 
an  execution  or  order  of  sale,  as  a  foreclosure,  and  the  property 
may  he  divided,  and  part  sold  without  injury  to  the  remainder, 
notwithstanding  there  is  no  separate  description  or  occupancy,  it 
is  still  the  duty  of  the  sheriff  to  oflfer  the  property  in  parcels.  In 
such  cases,  however,  the  sheriff  exercises  his  discretion,  and  if  he 
do  it  with  reasonable  care  and  diligence,  the  sale  will  not  be 


>  2  R  8.  (1876)  817,  g  466.  Gilbert,  28  Ind.  614;   Piel  «.  Brayer, 

•  Id.  221,  g  476.  80  id.  882;  Wright  v.  Tetts,  80  id.  185. 

s  2  R  8.  (1876)  217,  g  466;   €k>Uett «.       «  Cattett «.  Gilbert,  supra. 
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affected,  though  he  make  a  mistake.^  Where  a  sale  of  real  and 
personal  property  is  begun,  and  cannot  be  completed  in  one  day, 
it  may  be  adjourned  from  day  to  day.'  But  where,  for  any  rea- 
son, the  sale  is  postponed  without  any  sale,  it  cannot  be  ad- 
journed, but  new  notice  must  be  given.* 

§  23.    Duty  of  sheriff  in  sales  upon  several  exeouMons.    The 
most  difficult  question  which  arises  upon  sheriff's  sales,  is  where 
the  sheriff  has  several  executions  levied  upon  the  same  landfl, 
with  different  priorities,  and  some  subject  to  appraisement  and 
some  not.    Where  there  are  several  in  the  hands  of  the  sheriff, 
when  he  offers  property  for  sale,  he  should  advertise  upon  all; 
and  if,  after  the  advertisement,  others  come  into  his  hands,  which 
are  a  lien  upon  the  property  offered,  or  if  he  advertise  upon  only 
one  or  more  of  the  writs  in  his  hands,  and  do  not  include  all 
in  the  notice,  the  proceeds  may  be  distributed  upon  all  the  exe- 
cutions according  to  their  priorities,*  as  will  appear  more  fully 
in  another  section.    When  the  sale  is  upon  several  executions 
of  equal  priority,  and  one  or  more  of  them  waive  appraisement, 
and  one  or  more  do  not,  the  sheriff  should  sell  the  property 
without  appraisement;'  and  if  the  property  be  not  susceptible  of 
division,  and  the  execution  upon  the  older  judgment  waives  relief 
from  valuation,  the  property  should  be  sold  without  appraise- 
ment,*  though  the  younger  ones  contain  no  waiver.    But  where 
the  property  is  susceptible  of  division,  the  elder  execution  should 
be  satisfied  first,  and  then,  if  a  sum  sufficient  is  realized  out  of 
part,  the  junior  execution  should  be  satisfied  out  of  the  remain- 
der, upon  a  sale  subject  to  valuation.     But  if  any  part  of  the 
elder  judgment  remain  unsatisfied,  after  selling  a  subdivision, 
and  the  remainder  is  not  susceptible  of  further  division,  then  the 
whole  may  be  sold  without  appraisement.    But  where  the  execu- 
tion upon  the  elder  judgment  is  subject  to  appraisement,  and  the 
property  cannot  be  divided,  it  must  be  sold  subject  to  appraise- 
ment.   But  if  it  be  offered,  and  will  not  bring  two-thirds  the 
appraisement,  it  may  be  sold  on  the  execution  upon  the  junior 


» Wright  fj.  Yetts,  30  Ind.  186 ;  Bar-  *  Steele  «.  Hanna,  8  Blackf.  326. 

dens  D.  Huber,  45  Ind.  285.  « Shirk  o.  Wilson,  18  lud.  129 ;  Rob- 

9  Freeman  on  Ex.  §  288.  inson  o.  Bash,  17  id.  517. 

« Patten  «.  Stewart,  26  Ind.  895.  •  Shirk  «.  Wilson,  18  Ind.  120. 
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judgment,  subject  to  the  older  lien  of  the  senior  judgment.  In 
all  cases  where  appraisement  is  not  waived,  it  is  the  duty  of  the 
sheriff  to  have  the  proper  appraisement  made;  and  when  any  of 
the  cases  discussed  in  this  section  arise,  he  should  sell  with  or 
without  appraisement,  as  the  law  may  require. 

§  24.     T%e  completion  of  the  eale^  and  the  payment  of  the 
money  hy  the  purchaseTy  amd  the  ieetuince  of  the  certificate. 
When  the  property  is  struck  off  to  the  bidder,  the  sheriff  should 
at  once  make  a  memorandum  in  a  book  for  that  purpose,  or  in- 
dorse upon  the  execution  a  memorandum  containing  a  descrip- 
tion of  the  property,  the  name  of  the  purchaser,  and  the  sum  bid 
for  the  same;  and  the  memorandum  must  be  signed  by  the 
sheriff,  else  the  sale  will  be  voidable  and  cannot  be  enforced.^    If 
the  regular  return  be  indorsed  upon  the  execution  and  signed  at 
the  time  of  the  sale,  and  contain  the  necessary  certainty,  it  will 
be  sufficient.'    But  it  is  absolutely  necessary  to  have  such  a  mem- 
orandum signed  in  some  form  by  the  sheriff  at  the  time  of  the 
sale.'    The  proper  memorandum  being  made,  the  sheriff  pre- 
pares his  certificate  of  sale,  and,  upon  the  payment  of  the  pur- 
chase money  by  the  purchaser,  he  delivers  him  the  certificate, 
and  the  sale  is  complete.    The  property  being  subject  to  re- 
demption, the  sheriff  does  not  make  a  deed  of  conveyance  to 
the  purchaser  till  the  expiration  of   a  year.^    The  certificate 
contains  a  recital  of  the  proceedings,  containing  the  name  of  the 
court  from  which  the  execution  issued,  of  the  parties,  the  date  of 
the  judgment,  the  date  of  the  sale,  the  amount  of  the  purchase 
money,  a  description  of  the  premises  sold,  and  a  statement  that 
the  purchaser  will  be  entitled  to  a  conveyance  at  the  expiration 
of  one  year,  if  the  property  is  not  redeemed.'    The  sheriff  or 
his  deputies  must  in  no  case  become  the  purchaser,  either  di- 
rectly or  indirectly;  such  a  purchase,  either  of  real  or  personal 
property  is  both  contrary  to  the  statute*  and  public  policy. 

§25.     Proceedings  vihere  the  pv/rchaaer  fails  to  complete  his 
purchase.     Where  the  purchaser  fails  or  refuses  to  pay  the  pur- 

*  Rnekle  v.  Barbour,  48  Ind.  274,  and  855  et  seq. 

authorities  cited  p.  281;   Bemington  «2  R.  S.  (1876)  220,  §  1;  Acts  1861. 

f .  Linihicom,  14  Pet.  84.  *  Id.  §  2 ;  Acts  1861. 

>  Ruckle  «.  Barbour,  sapra.  •  2  R  S.  (1876)  221,  %  475. 

*Id.;  Browa  on  Stat,  of  Frauds,  § 
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chase  money,  he  is  liable  to  be  proceeded  against,  upon  motion  of 
the  sheriff,  in  the  court  from  which  the  execution  issued,  five 
days'  notice  being  given,  when  judgment  may  be  rendered  against 
him  for  the  purchase  money,  with  damages  not  exceeding  ten 
per  cent,  and  the  interests  and  costs;  the  judgment  is  not  replevin 
able.^    The  proceeding  is  summary,  and  no  complaint  or  other 
pleading  need  be  filed.    It  has  been  held  that  the  notice  in  writ- 
ing was  all  that  was  necessary,  but  the  more  regular  mode  is  to 
proceed  by  complaint,  or  written  motion  and  notice,  and  then  the 
sheriff  must,  upon  such  motion,  show  a  sale  which  has  been  reg- 
ularly made,  and  the  necessary  memorandum  made,  and  the  ten- 
der of  the  certificate;  and  the  purchaser  may  resist  the  com- 
petition of  the  purchase  as  in  other  cases  of  the  enforcement  of 
the  specific  performance  of  a  contract.*   The  maxim  caveat  emptor 
applies  to  this  class  of  sales,  and  therefore,  the  purchasers  can- 
not refuse  to  complete  the  purchase,  on  account  of  incumbrances, 
or  defect  of  title,  provided  the  defendant  had  any  title  at  all  in  the 
premises.'    But  in  the  case  of  refusal  of  the  purchaser  to  complete 
his  purchase,  the  sheriff  may,  at  his  option,  resell  the  property, 
either  upon  the  same  day  or  upon  a  subsequent  day,  upon  proper 
notice;  and  if  the  property  sell  for  a  less  sum  than  at  the  first  sale, 
and  the  costs  of  the  second  sale,  then  he  may  proceed  ^against  the 
first  purchaser,  upon  notice  and  motion;  and  if  he  recover,  the 
judgment  is  for  the  difference  between  the  amount  of  the  former 
and  the  latter  sale,  and  the  costs  of  the  latter,  with  interest,  costs 
and  damages,  are  to  be  recovered  in  like  manner,  and  governed  by 
the  same  rules,  as  to  mode  of  collection,  as  a  judgment  in  cases 
where  the  sheriff  proceeds  for  the  whole  of  the  purchase  money.* 
§26.    JSedemption  of  real  estate  Jrom  sheriff^ 8  sale.     Form- 
erly, upon  the  payment  of  the  purchase  money  by  the  purchaser, 
at  a  sheriff^s  sale,  the  sheriff  made  and  delivered  to  him  a  deed, 
and  this  is  the  law  in  all  sheriff's  sales  which  are  not  subject  to 
redemption.    But,  as  the  law  now  stands,  the  purchaser,  his 
heirs,  executors  or  administrators,  or  any  junior  lien  holder  may, 
within  one  year,  redeem  the  property  sold  or  the  interest  of  the 

» 2  R  8.  (1876)  321,  §  476.  Wooden,  3  id.  882. 

« Hunt  c.  Gregg,  8  Blackf.  105 ;  Wfl-       » Rodgers  «.  Smith,  2  Ind.  526. 
Hams  V.  Lines,  7  id.  46 ;  Cogwell  «.       <  2  R  B.  a876)  221,  §  477. 
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debtor  therein,  upon  payment  of  the  purchase  money,  with  ten 
per  centum  interest.    The  money  must  be  paid  to  the  purchaser, 
bis  heirs  or  assigns,  or  the  clerk  of  the  court  out  of  which  the 
execution  issued,  for  the  use  of  the  purchaser.^    The  judgment 
debtor  is  entitled  to  the  possession  during  the  year,  but,  if  the 
property  is  not  redeemed,  the  purchaser  may  recover  rent  for  the 
same.     Interesting  questions  arise,  under  this  law,  as  to  the 
right  to  growing  crops  of  the  debtor,  not  ripe  or  ready  for  re- 
moFal  at  the  expiration  of  the  year,  and  upon  the  delivery  of 
the  deed  by  the  sheriff.    This  is  not  a  question  proper  for  dis- 
cassion  in  this  connection,  but  the  better  opinion  is,  that  where 
the  crop  is  not  secured  till  the  time  for  redemption  expires  and 
the  deed  is  delivered,  the  same  will  pass  to  the  purchaser,  under 
the  general  rule  in  such  cases,  especially  as  the  title  under  the 
sheriff's  deed  relates  back  to  the  date  of  sale.'  And  it  has  been  held 
that  the  only  liability  for  rent  is  personal  to  the  execution  debtor, 
and  does  not  accrue  against  a  tenant  holding  under  him.     In  prin- 
ciple this  is  wrong,   though  perhaps  the  statute  justifies  it.^ 
Where  the  property  is  redeemed  by  the  debtor,  it  is  then  sub- 
ject to  any  existing  lien,  as  if  it  had  never  been  sold.     If  any  jun- 
ior incumbrancer  redeem  it,  he  is  subrogated  to  the  lien  of  the 
original  judgment  creditor,  and  occupies  the  same  priority  as  to 
the  sum  paid  for  redemption.    He  may  have  a  resale  for  the  sat- 
isfaction of  the  other  liens  in  their  order.^    But  as  the  sale  under 
the  judgment  is  a  satisfaction  in  full,  or  pro  tantOj  as  the  case 
may  be,  the  lien  holder  who  redeems  only  holds  a  lien ;  and,  even  if 
he  sell  upon  his  junior  judgment  or  mortgage,  must  procure  a 
decree  of  the  court,  in  an  action  for  that  purpose,  to  compel 
the  independent  enforcement  of  his  lien  for  the  redemption 
money.     This  is  a  defect  in  the  redemption  law,  involving  the 
necessity   of  an  unnecessary  action,  and  one  which  should  be 
remedied  by  legislation.    But  if  the  judgment  be  not  satisfied  by 
the  sale,  the  sum  unsatisfied  retains  its  priority  in  the  order  of 
liens,  and  may  be  held  as  such  upon  a  resale,  next  to  the  redemp- 
tion money.'    And  under  this  view,  it  is  held  that  the  judgment 

>2  R  8.  (1876)  220,  g  1  (acts  1861).         *  (TlemeDts  «.  Robinson,  54  Ind.  599. 

'Jones  V.  Thomas,  8  Blackf.  428;    But  see  Gale  v.  Parke,  supra. 

Gde  9.  Parke,  58  Ind.  117.  «  2  R.  S.  (1876)  221,  g  8  (acU  1861). 

•  State  «.  Sherrell,  84  Ind.  57. 
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creditor  lias  a  right  of  redemption,  as  a  junior  incumbrancer, 
where  the  lands  are  sold  for  a  sum  less  than  the  whole  of  his  judg- 
ment* There  is  still  another  right  of  redemption  from  a  sale 
upon  a  decree  of  foreclosure  of  a  mortgage  or  other  lien,  but  which 
is  hardly  the  proper  subject  of  discussion  here.  This  right  arises 
out  of  the  principle  in  equity,  that  where  there  are  successive 
liens  upon  real  estate,  the  junior  lien  holder  may  redeem  the 
property  by  paying  those  that  are  senior;  hence  the  rule  of 
parties  is,  that  in  all  actions  for  the  foreclosure  of  mortgages  or 
other  liens,  while  the  junior  lien  holders  are  not  necessary  par- 
ties, they  are  always  proper  parties,  and  if  not  made  parties,  and 
the  property  is  sold  upon  a  decree  in  which  they  are  not  joined 
as  parties,  any  of  them  may  redeem  the  property,  by  the  pay- 
ment of  the  purchase  money  and  six  per  centum  interest.  And 
this  right  exists  till  it  is  barred  by  the  statute  o(  limitations, 
which  runs  twenty  years.  This  right  is  enforced  by  ottering  the 
purchaser,  or  his  vendee,  the  necessary  amount,  and  then  follow- 
ing this  up,  upon  refusal,  by  complaint  and  other  proceedings  in 
court,  not  appropriate  for  discussion  here.^  This  right  of  re- 
demption is,  however,  cumulative,  and  is  not  affected  by  thestat- 
aitory  right  of  redemption.' 

§  27.  The  sheriff^s  deed,  cmd  its  effect.  When  the  lands  sold 
■are  not  redeemed  within  a  year,  it  is  the  duty  of  the  sheriff,  upon 
production  of  the  certificate  by  the  purchaser,  or  his  assigns,  to 
make,  execute  and  deliver  to  the  purchaser,  a  deed  of  conveyance, 
•conveying  to  him  the  property  sold.  The  deed  conveys  all  the 
interest  which  the  debtor  had  in  the  lands  at  the  date  of  the  sale. 
This  is  an  inference  of  law  as  well  as  an  express  provision  of  the 
statute.*  But  the  general  rule  is,  that  the  purchaser  at  sheriff's 
sale  takes,  not  only  the  title  which  the  debtor  has,  but  that  he 
takes  this  title  discharged  from  all  latent  equities,  whether  it  be 
a  secret  trust  held  by  a  third  party,"  or  a  title  under  an  unre- 
corded deed,  kept  off  the  record  after  the  time  prescribed  by  law.* 

» Cauthorn  %,  The  I.  &  V.  R.  R.  Co.  » Holmes  ©.  Bybee,  supra. 

58  Ind.  14.  *  2  R  S.  (1876)  219,  §  472. 

» Proctor  t).  Baker,  16  Ind.  178 ;  Mur-  » 1  Perry  on  Trusts,  §§  217-220,  note 

dock  t).  Ford,  17  id.  52 ;  4  Kent's  Com.  1 ;  2  Leading  Cases  in  Equity,  75,  76  ; 

210-11;  Brainard  D.  Cooper,  ION.  Y.  Bassett  v.  Noseworthy;  BuUerfleld  9. 

856 ;  Hoi  mes  et  al.  d.  By  bee  et  al.  34  Ind.  Walsh,  21  Iowa,  97. 

262.  •  Sparks  9.  State  Bank,  7  Blackf.  471^ 
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And  that,  in  this  respect,  a  purchaser  at  sheriffs  sale,  having 
paid  his  money  and  taken  a  conveyance,  is  to  all  intents  and  pur- 
poses a  bona  fide  purchaser.    And  an  execution  creditor,  having 
satisfied  his  execution  in  the  purchase  of  the  property,  is  equally 
within  the  rule.^    Though  upon  this  point  there  is  conflict  of 
authority,  some  of  the  cases  holding  that  he  must  have  paid  some- 
thing to  make  him  a  bona  fide  holder,  while  others  hold  that  the 
discharge  of  his  judgment  is  suflScient.*    In  a  recent  case,  how- 
ever, the  supreme  court  of  Indiana,  apparently  without  question 
or  discussion,  held  that  a  sheriflfs  sale  conveys  only  the  interest 
of  the  execution  debtor,  and  therefore  that  a  secret  trust  will 
prevail  against  it,  and  that,  without  regard  to  notice.*  This  prop- 
osition is  against  all  authority,  except  where  there  is  an  express 
statute;  and  it  is  submitted  that  the  section  of  the  code  relied  on 
in  that  case  ^  does  not  sustain  the  construction  there  given,  and 
that  this  ruling  is  not  sound  and  cannot  bear  the  test  of  exam- 
ination, and  must  be  overruled  whenever  the  question  is  properly 
argued. 

§  28.  Of  the  distribution  of  the  taoney  made  upon  a  single 
execution.  It  has  been  assumed,  that  the  satisfaction  of  execu- 
tions is  obtained  by  distress  and  sale  of  the  property  of  the  debtor. 
Bat  as  the  debtor  may  stop  the  proceedings  upon  an  execution 
by  the  payment  of  the  money,  the  duty  of  the  sheriflF,  as  to  the 
distribution  thereof,  is  precisely  the  same  as  if  it  had  been  made 
by  sale  of  property.  Upon  receipt  of  money  upon  an  execution, 
it  is  thedaty  of  the  sheriff,  where  there  is  but  a  single  execution 
in  his  hands  against  the  debtor,  to  apply  the  money,  first,  to  the 
payment  of  the  costs  upon  the  execution;  secondly,  to  the  pay- 
ment of  the  costs  previously  accrued  in  the  cause;  thirdly,  to  the 
satisfaction  of  the  execution,  and  fourthly,  if  there  be  anything 
remaining,  it  must  be  paid  over  to  the  execution  debtor.  The 
payment  of  the  sum  due  upon  the  execution  may  be  either  to  the 
execution  plaintiff,  his  attorney,  or  to  the  clerk  for  his  use.*  The 
better  mode  is  to  pay  the  money  to  the  attorney  of  record,  as  it 

Orth  «.  Jones,  8  Blackf.  430 ;  Wood  v.  also  cases  in  last  note. 

Cbapin,  13  N.  Y.  509;   4  Kent's  Com.       *  Freeman  on  Ex.  §  836,  note  8. 

page  173.  »  Tracy  «.  Kelly,  52  Ind.  585. 

'  BoUerfield  c.  Walsh,  supra;  Her-       <  2  R.  S.  (1876)  219,  §  472. 
man  on  Ex.  §  838,  and  note  1.    See       « 2  R  S.  (1876)  17,  §  1. 
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often  happens  that  the  attorney  indorses  a  lien  upon  the  judg- 
ment, on  the  order-book,  under  the  statute.^  And  if  the  sheriff 
should  pay  the  amount  to  the  plaintiff,  disregarding  the  lien,  he 
might  be  made  liable  a  second  time  for  the  amount  of  the  lien  for 
fees. 

§  29.     Of  the  distribution  of  the  money  collected  upon  several 
execuUons  against  the  sa)ne  debtor.    As  has  already  been  stated, 
where  one  or  more  executions  liave  been  levied  upon  property, 
and  a  sale  is  made,  the  proceeds  are  to  be  applied  to  all  execu- 
tions which  come  into  the  hands  of  the  sheriff  before  the  sale, 
and  in  the  order  mentioned  in  the  last  section;  the  money  made 
upon  a  sale  of  real  or  personal  property,  in  such  cases,  is  dis- 
tributed according  to  the  priority  of  the  liens  of  the  judgment, 
in  cases  of  real  estate,  generally,  and  according  to  tiie  date  of 
receiving  the  execution  in  case  of  personalty.    But  where  sev- 
eral judgments  are  rendered  upon  the  same  day,  then,  if  the  exe- 
cutions are  all  issued  together,  the  distribution  is  mBdeparipassu, 
But  where  the  judgments  are  of  equal  priority,  and  the  execu- 
tions are  issued  and  levied  at  different  times,  the  priority,  like 
that  of  the  liens  of  an  execution  upon  personalty,  is  determined 
by  the  date  of  the  issuance  and  levy  of  the  execution,  and  the 
distribution  is  made  accordingly.^    And,  although  the  judgments 
may  have  been  rendered  at  diffei'ent  dates,  yet  if  the  debtor  ac- 
quires title  to  real  estate,  after  all  the  judgments  are  obtained, 
they  are  of  equal  priority  and  arc  governed  by  the  same  rule.' 
Where  any  question  arises  as  to  priority,  affecting  the  distribu- 
tion of  money  made  upon  execution,  the  same  may  be  raised  and 
settled  by  notice  and  motion  before  the  court  out  of  which  the 
writ  issues. 

§  80.  The  sheriff  ^s  return  upon  an  execution.  The  return 
of  an  execution  is  not  only  the  redepositing  of  the  writ  with  the 
clerk  from  whose  office  it  issued,-  but  it  embraces  a  concise  his- 
tory of  every  step  taken  by  the  sheriff  under  the  writ.  It  should 
have  indorsed  upon  it  the  date  of  the  receipt  of  it,*  the  date  of 
the  levy  thereof,  a  full  and  accurate  description  of  the  property 
levied  upon,  a  statement  of  the  mode  in  which  notice  of  Bale  is 

>  1  R.  B.  a876)  149  (acts  1865).  note  7. 

•  Michaels  tJ.  Boyd,  1  Ind.  259;  Free-       » Michaels  «.  Boyd,  1  Ind.  259. 
man  on  Ex.  §  208,  and  cases  cited  in       «  2  R.  B.  (1876)  201,  §  415. 
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given,  tlie  offering  of  the  property  for  sale,  the  name  of  the  pur- 
chaser, and  the  price  for  which  sale  is  made,  where  the  property 
is  sold,  the  payment  of  the  money,  the  conveyance  or  delivery  of 
the  property  to  the  purchaser,  the  distribution  of  the  money, 
and  the  receipts  of  the  persons  to  whom  the  same  is  paid.     If  a 
case  of  no7isaley  for  want  of  bidders,  should  occur,  or  if  the  sheriff 
is  prevented  from  sale  by  injunction,  by  unavoidable  destruction 
of  personal  property,  or  by  supersedeas,  or  other  valid  reasons, 
the  facts  constituting  the  cause  for  the  failure  to  sell  should  be 
stated.     If   no   property  is  found  whereon   to   levy,  this  fact 
should  also  be  stated;  and  if  a  levy  be  made,  and  the  property  be 
claimed  as  exempt,  and  all  or  a  part  should  be  set  off  as  such, 
this  should  appear  in  the  return;  and  if  the  writ  is  returned  by 
order  of  the  plaintiff,  as  it  may  be  at  any  time,  this  fact  should 
be  noted  in  proper  form.     In  short,  the  sheriff  should  proceed, 
upon  receipt  of  the  writ,  to  execute  it,  and  he  should  endeavor 
to  do  so  within  the  lifetime  of  the  writ,  one  hundred  and  eighty 
days,  and  if  he  find  no  property,  he  should  so  return  at  once. 
If  he  levy  and  sell,  he  shoald  distribute  the  money  and  make  his 
return.     If  he  levy  and  fail  to  sell,  for  want  of  bidders  or  other 
valid  cause,  or  be  directed  by  the  plaintiff  to  return  the  writ 
without  sale,  a  venditioni  exponas  will  be  issued;  or  if  the  writ 
be  returned  by  direction  of  the  plaintiff,  without  levy,  an  alias  may 
issue.    And  so  on,  all  the  successive  executions  necessary  to  com- 
plete the  collection  of  the  money,  being  issued  at  the  pleasure  of 
the  judgment  creditor  or  his  attorney.   The  return  should  be  made 
within  the  lifetime  of  the  writ,  and  not  otherwise,  except  that 
where  a  levy  is  mad^  in  the  lifetime  of  the  writ,  the  property 
may  be  sold  afterwards,  and  if  the  defendant  die  after  the  levy, 
still  the  sale  may  go  on.^    In  addition  to  the  indorsement  upon 
the  writ  of  the  return  proper,  where  the  property  is  subject  to 
appraisement,  the    schedule,   or  inventory  and   appraisement, 
should  be  attached  to  and  accompany  the  return,  and  so  of  the 
schedule  in  case  of  exemption.    Where  the  body  is  taken  in  exe- 
cution, every  step  taken,  from  the  arrest  till  the  final  discharge, 
should  be  indorsed  upon  the  execution,  together  with  the  dispo- 
sition of  any  property  given  up  by  such  debtor  while  under  ar- 
rest.' 

>  2  R.  8.  (1876)  222,  §  488.  » Id.  227,  §§  609,  510. 
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§  31.     Of  the  stay  of  execntion  by  the  entry  of  replevin  laiL 
On  all  judgments,  except  those  subject  to  statutory  exception, 
upon  procuring  an  undertaking,  by  a  surety,  called  replevin  bail, 
to  be  entered  upon  the  order  book,  execution  may  be.  stayed,  as 
follows:     1.  If  the  sum  for  which  the  judgment  is  rendered  does 
not  exceed  six  dollars,  for  thirty  days.     2.  If  such  sum  and  costs 
exceed  six,  and  do  not  exceed  twelve  dollars,  sixty  days.    3.  If 
such  sum  and  costs  exceed  twelve,  and  do  not  exceed  twenty 
dollars,  ninety  days.    4.  If  such  sum  and  costs  exceed  twenty, 
and  do  not  exceed  forty  dollars,  one  hundred  and  twenty  days. 
5.  If  such  sum  and  costs  exceed  forty,  and  do  not  exceed  one 
hundred  dollars,  one  hundred  and  fifty  days.     6.  If  such  sum 
and  costs  exceed  one  hundred  dollars,  one  hundred  and  eighty 
days.     The  exceptions  to  the  right  to  stay  are  about  as  follows;  1. 
Judgments  against  officers,  persons  or  corporations,  or  their 
sureties,  for  money  received  in  a  fiduciary  capacity,  or  for  a 
breach  of  any  oflicial  duty.*    2.  Judgments  recovered  against 
public  officers,  administrators,  executors,  or  their  sureties,  for 
money  received  in  their  fiduciary  capacity,  or  for  money  or  arti- 
cles held  in  trust  for  another.*    3.  Judgments  upon  delivery 
bonds,  given  for  property  taken  on  execution.*    The  undertaking 
is  simple  in  form  —  an  undertaking  or  covenant  entered  upon  the 
order  book,  usually  below  the  judgment  entry,  to  pay  the  judg- 
ment according  to  its  terms,  within  the  time  limited  by  law.     It 
has  the  force  of  a  judgment  confessed,  and  the  replevin  bail  be- 
comes a  joint  judgment  debtor  with  the  original  debtor,  and  tlie 
original  judgment  becomes  a  lien  upon  his  property.*     This  un- 
dertaking is  not  allowed  in  certain  cases;  thus,  where  one  of  the 
judgment  defendants  gives  notice,  before  judgment,  tbat  he  is 
surety  in  the  judgment,  and  demands  that  replevin  bail  be  net 
taken  unless  the  person  entering  the  same  shall  undertake  spe- 
cially to  pay  the  judgment,  if  the  principal  shall  not;  in  which 
case  the  judgment  is  rendered  accordingly,  and  replevin  bail 
cannot  be  taken  in  any  other  form.    The  undertaking  should 
be  in  strict  accordance  with  the  requirement  of  the  judgment. 

» 2  R  8.  (1876)  204,  8  429.  *  2  R.  8.  (1876)  208,  §§  427, 428 ;  Car. 

9  Id.  188,  §  1  (acts  1858).  haban  v.  Brown,  6  Blackf.  03;    Hutch 

s  Id.  214,  %  462.  ens  «.  Hanna,  8  Ind.  588. 
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At  the  expiration  of  the  stay,  execution  goes  against  the 
debtor  and  replevin  bail^  bat  the  relation  of  the  parties  is 
shown  in  the  execution,  and  the  sheriff,  as  already  noted, 
goes  first  upon  the  jadgment  debtor.^  The  undertaking  of  a 
replevin  bail  is  a  strictly  statutory  liability,  and  unless  entered 
into  in  strict  accordance  with  the  provisions  of  the  statute,  the 
bail  does  not  become  bound  as  such.'  But  where  the  undertak- 
ing has  all  the  elements  of  an  agreement  to  pay  the  judgment, 
and  is  made  upon  a  sufficient  consideration,  an  action  will  lie 
upon  it,^  but  like  all  other  engagements  of  a  surety,  it  is  ati'ictis- 
mrd  juris^  and  cannot  be  extended  or  enlarged. 

§32.  Execution,  against  the  body.  Since  the  constitution  of 
1851,  imprisonment  for  debt  in  any  form,  except  in  cases  of 
fraud,  has  been  prohibited,  and  indeed  the  progress  of  civiliza- 
tion has  rendered  such  a  thing  as  imprisonment  upon  civil  pro- 
cess almost  inadmissible.  Bat  the  semblance  of  this  relic  of  a 
less  civilized,  not  to  say  barbarous  age,  is  left  in  the  code  of  pro- 
cedure. Upon  the  filing  by  the  creditor,  in  the  office  of  the 
clerk  of  the  court  where  the  judgment  was  rendered,  an  affidavit 
charging  the  debtor  with  fraudulently  concealing,  removing  or 
transferring  his  property  subject  to  execution,  with  fntent  to  de- 
fraud and  delay  the  plaintifi*;  or  charging  that  the  debtor  has 
rights,  credits,  moneys  or  effects  with  which  the  judgment  or 
some  part  thereof  might  be  paid,  the  debtor  is  notified  as  in  an 
ordinary  action  to  appear  in  court,  and  an  issue  being  formed 
upon  the  affidavit,  is  tried  by  the  court  or  jury,  and  if  the  alle- 
gations in  the  affidavit  are  sustained,  the  body  of  the  debtor  is 
taken  in  execution.  Pending  the  proceedings,  upon  affidavit 
that  the  plaintiff  fears  that  the  debtor  will  leave  the  state,  he 
may  be  arrested  and  held  to  bail  or  committed  till  the  trial.  But, 
if  upon  the  finding  of  the  court  or  jury  that  the  charge  of  fraud 
is  sustained,  yet,  if  the  debtor  surrenders  the  property  or  effects 
found  to  be  fraudulently  withheld  to  the  sheriff,  his  body  will 
not  be  taken  in  execution.  If  the  body  is  taken  in  execution,  he 
is  committed  to  jail,  but  no  female  can  be  imprisoned  on  civil 
process.* 

'  2  R  a  (1876)  208,  §  427,  428.  *  Montgomery  «.  Pieraon,  supra. 

'  Mcintosh  «.  Shotwell,  6  Blackf.  281 ;       <  2  K.  S.  (1876)  184,  §§  108-106 ;  228, 
Montgomery  «.  Pierson,  7  Ind.  97.  §  489-608. 
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§  38.     Of  the  duchcLTge  of  the  debtor  from  cvstody  m  oass 
where  his  body  is  taken  in  execution.    The  debtor  may  be  dis- 
charged:  First,  upon  payment  of  the  debt.    Secondly,  by  sur- 
rendering all  his  property,  both  that  found  by  the  court  to  be  in 
his  possession,  and  any  other  he  may  have,  not  so  found,  and  all 
effects  and  choses  in  action,  exceeding  with  other  property  the 
amount  exempt  from  execution;  and  by  making  oath  that  he  has 
surrendered  all  such  property,  and  that  he  has  not  disposed  of 
or  concealed  any  property,  rights,  credits,  moneys  or  effects,  or 
confessed  any  judgment  for  the  purpose  of  hindering,  delaying 
or  defrauding  his  creditors.     When  the  debtor  in  custody  desires 
to  be  discharged,  the  sheriff  is  required  to  take  him  before  an 
officer,  and  the  creditor  must  have  notice,  and  he  may  appear 
and  examine  the  debtor  as  to  his  right  to  be  discharged,  but  if 
he  comply  with  the  foregoing  conditions,  he  will  be  discharged. 
If,  under  these  proceedings  property  be  given  up,  it  will  be  dis- 
posed of  as  if  taken  upon  a  feri  faciaSy  snd  must  be  accounted 
for  in  the  same  way.     These  sections  are  purposely  made  brief, 
and  are  not  intended  to  guide  the  practitioner  without  the  aid 
of  the  statute,  as  the  proceeding  is  too  nearly  obsolete  to  justify 
treating  it  with  any  degree  of  minuteness.^ 

§  34.  Of  quashing  or  setting  aside  an  execution.  In  these 
days  of  law  books,  where  most  lawyers  have  in  their  libraries  a 
work  on  executions  and  one  on  judicial  sales,  it  would  hardly  be 
profitable  to  discuss  the  subject  indicated  at  the  head  of  this  sec- 
tion in  detail.  In  analogy  to  the  common  law  proceeding  known 
as  auditi  querela^  the  courts  have  interfered,  from  a  period  long 
anterior  to  the  code,  upon  motion,  to  quash  or  set  aside  execu- 
tions improvidently  issued.  And  this  mode  is  still  adopted,  and 
applies  to  cases  not  only  where  the  process  is  ipso  facto  void, 
but  to  all  cases  where  in  equity  and  good  conscience  the  execu- 
tion, for  any  cause  existing  at  the  time  of  its  issuance,  or  at  any 
other  time,  for  cause  arising  after  its  issuance,  ought  not  to  be 
enforced.  This  comprehensive  statement  will  indicate  ^nerally 
the  class  of  cases  to  which  the  motion  applies,  and  thouj^h  an 
enumeration  of  all  the  cases  would  be  impracticable,  yet  a  few 
examples  may  be  given  as  merely  suggestive  of  the  range  of  the 

>  2  R.  a  a876)  226,  §  504-^12. 
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remedy.     Thas  in  all  cases  where  the  execution  is  void,  as  where 
it  issues  out  of  the  wrong  court;  where  the  judgment  is  void,  or 
is  paid;  where  the  execution  is  forged  or  is  issued  after  the  death 
of  the  sole  debtor*  or  creditor,  is  without  a  seal,  or  is  otherwise 
npon  its  face  so  imperfect  or  uncertain  as  to  be  incapable  of  ex- 
ecution, and  is  therefore  void.*    Such  an  execution,  though  void, 
maj  becloud  the  defendant's  title  to  real  estate  and  involve  him 
in  litigation  concerning  the  title  to  personal  property,  and  so  he 
lias  an  equity  to  have  it  set  aside.'    But  the  more  important 
class  of  'Cases  in  which  the  motion  to  quash  is  applicable  is  that 
wherein  the  writ  is  not  void  but  only  erroneous,  and  in  which 
it  will  be  effective  if  not  quashed,  and  where,  therefore,  this  is 
the  only  remedy  open  to  the  debtor.     As  to  the  cases  in  which 
writs  are  merely  erroneous  and  in  which  the  courts  will  inter- 
fere by  motion,  it  may  su£Bce  to  say  that,  where  the  error  con- 
sists in  a  mere  clerical  misprision,  it  is  amendable,  and  the  court 
will  not  quash  for  such  an  error.     But  where  the  writ,  though 
not  void  as  against  third  parties,  is  regular  on  its  face,  and  yet 
in  equity  and  good  conscience,  as  between  the  parties,  ought  not 
to  issue  or  be  levied,  the  court  will  sustain  a  motion  to  quash  it.^ 
§  35.     The  time  and  manner  of  making  the  motion  to  quash  an 
executiofh.    A  motion  to  quash  an  execution  should  be  promptly 
made,  after  the  cause  for  the  same  arises;  it  may  be  made  with- 
out any  written  application,  but  it  is  better,  perhaps,  for  the  pur- 
pose of  certainty,  to  have  a  written  application,  as  in  all  cases 
where  the  grounds  of  the  motion  do  not  appear  in  the  record 
itself,  the  better  remedy  is  by  complaint  in  the  nature  of  a  bill 
in  equity  to  enjoin  the  enforcement  of  the  execution.  Where,  how- 
ever, the  grounds  do  thus  appear,  the  oral  motion  is  all  that  is 
absolutely  necessary.'    Formerly,  a  motion  to  quash  the  execu- 
tion wae  almost  all  the  remedy  resorted  to  in  restraint  of  the 
wrongful  enforcement  of  judgments  by  execution,  and  courts  of 
equity  would  only  act,  in  aid  of  the  debtor,  to  enjoin  the  enforce- 
ment of   the  execution  till  the  motion  could  be  heard.     But 

>Freemaiion£z.§§  15,47,78.  Raym.  669;  Whitehead  v.  Cummins, 

*  State  ex  rel.  v.  Michaels,  B  filackf.  2  Ind.  58. 
4S6;  Jefferson  «.  Morton,  2  Saund.  6,       *  Freeman  on  Ex.  §§  15, 47,  78. 
note  1 ;  Erwin's  Lessee  v.  Dundas,  4       *  Freeman  on  Ex.  §  78. 
How.  68;    Proctor  v.  Johnson,  Ld.       *  Herman  on  Ex.  619,  620. 
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under  the  code,  it  is  manifest  that  in  all  cases  where  injury  wonld 
occur  before  the  motion  could  be  heard,  and  in  all  cases  where 
the  execution  is  void,  and  many  where  it  is  merely  voidable, 
where  there  is  any  ground  of  equitable  relief,  the  application  for 
an  injunction,  either  temporary  or  perpetual,  or  both,  upon  a 
complaint  in  the  usual  form  will  be  sustained.'  Bat  there  must 
be  a  threat  to  levy  to  justify  this  remedy.* 

§  36.  The  effect  and  conaequenoes  of  the  qvMhing  of  an  exe- 
cution. At  the  common  law,  the  motion  to  quash  an  execution 
was  subject  to  the  discretion  of  the  court,  and  a  writ  of  error 
would  not  lie  to  reverse  the  ruling  of  the  court  upon  it.'  But  a 
different  rule  seems  to  prevail  in  this  state,  and  an  appeal  has 
been  held  to  lie.*  Where  an  execution  has  been  levied,  and 
property  sold  to  the  judgment  creditor,  and  the  execution  is 
quashed,  the  sale  falls  with  the  execution.  And  the  plaintiff  and 
his  attorneys  become  responsible,  in  an  action,  for  acts  done  un- 
der it,  and  so  will  the  officer  if  the  writ  be  void,  otherwise,  how- 
ever, if  it  be  only  voidable.  And  if  the  property  be  sold  to  a 
honafide  purchaser,  without  notice.of  the  infirmity  of  a  merely 
voidable  writ,  and  he  be  properly  before  the  court,  the  writ  will 
not  be  quashed  so  as  to  effect  his  title.^  A  motion  to  quash  an 
execution  is  made  simply  upon  notice,  without  process  or  com- 
plaint. But  where  some  issue  of  law  or  fact  is  to  be  raised,  it  is 
perhaps  more  convenient  to  bring  a  regular  action,  and  especially 
where  a  sale  has  taken  place  and  it  is  to  be  set  aside  also. 

§  87.  Of  proceedings  supplementary  to  execution;  intro- 
ductory section.  Prior  to  the  code,  it  had  been  held  that  in  case 
of  a  creditor's  bill  in  aid  of  administration,  and  in  cases 
of  insolvency,  choses  in  action  of  the  debtor  could  be  reached 
and  applied  in  satisfaction  of  the  debts  of  a  deceased  or  insol- 
vent debtor.  But  in  all  other  cases  the  choses  in  action  of 
the  debtor  could  not  be  reached,*  but  the  only  remedy  against 
the  debtor  was  by  attachment  and  garnishment,  and   as  this 

1  Grass  d.  Hchs,  87  Ind.  193;  and  '  Freeman  on  Ex.  g  80,  note  2. 

cases  cited.  *  Keightly  v.  Walls,  27  Ind,  884,  and 

*  Elson  D.  O'Dowd,  40  Ind.  800.  cases  cited  on  page  886 ;  HcClellan  v. 

'  Boyle  V.    Zacharis,    6   Pet.   648 ;  Hubbard,  2  Blackf.  861 ;  Scott  «.  The 
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could  only  be  resorted  to  in  a  limited  number  of  cases,  upon 
swearing  to  certain  facts,  which  rarely  existed,  where  the  debtor 
was  a  resident,  and  as  the  remedy  was  not  available  after  final 
judgment,  the  necessity  of  a  more  efficient  remedy  was  mani- 
fest, even  before  the  code;  hence  the  provisions  of  the  code  au- 
ihorizing proceedings  sv/ppletnental  to  execution.     It  is  much 
to  be  regretted  that  the  legislature  had  not  simply  subjected 
all  the  effects  of  the  debtor,  saving  the  exemption  to  household- 
ers, to  the  satis&ction  of  his  debts,  aad  provided  that  in  case 
the  debtor  refused  to  apply  his  effects,  or  where  they  consisted 
in  ehoses  in  action,  or  other  effects,  which  were  not  tangible, 
that  the  creditor  should  have  a  summary  remedy  by  action  in  the 
nature  of  a  bill  in  equity,  with  provision  for  summary  pro- 
ceedings.     Under  such  a  system,  the  courts  would  soon  con- 
form the  remedies  to  the  exigencies  of  each  particular  case,  and 
a  system  of  procedure  in  this  class  of  cases  would  soon  be- 
come more  uniform  and  convenient  than  under  the  present  sys- 
tem, which  consists  of  a  few  sections  taken  from  the  Kew  York 
code,  omitting  many  sections  necessary  to  a  uniform  aud  consis- 
tent system.    The  sections  we  have  are  vague,  and  the  system 
under  them  is  disjointed,  but  in  the  main,  perhaps,  serves  the 
purpose  for  which  it  was  designed;  but  the  exact  mode  of  pro* 
cedure,  in  many  cases,  has  been  a  subject  of  much  conjecture, 
and  often  vexatious  litigation,  and  there  are  still  some  cases  in- 
tended to  be  reached,  which  are  not  within  the  provisions  of  the 
act,  as  will  more  fully  appear  in  the  further  progress  of  these 
sections.     The  omissions  result  from  an  attempt  at  enumeration 
instead  of  generalizing,  as  above  suggested. 

§  38.  Explan/Uion  of  the  nature  and  general  pv/rposes  of 
the  proceeding.  The  proceeding  is  in  the  nature  of  a  bill 
of  discovery,  and  the  purpose  is  to  reach  and  subject  to 
the  satisfaction  of  the  judgment,  upon  which  execution  has 
issued,  property  which  cannot  be  levied  in  the  ordinary  way, 
as  well  as  ehoses  in  action,  and  other  rights  and  credits,  which 
are  not  subject  to  execution  under  the  code.  The  remedy  may 
be  divided  into  four  subdivisions:  1.  To  cases  where  the  debtor 
iias  property  subject  to  execution,  but  which  he  unjustly  refuses 
to  surrender  in  execution.    2.  Where  he  has  property  not  sub- 
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ject  to  execution  at  law,  nor  under  the  code,  but  which  might 
be  subjected  to  execution  before  the  code,  by  bill  in  equity. 
3.  Where  the  judgment  debtor  has  a  chose  in  action  due  from  a 
third  party;  and,  4.  Where  some  third  party  has  property  of  the 
debtor  subject  to  execution,  and  which  should  be  applied  to  the 
'payment  of  the  judgment. 

§39.  The  steps  necessary  to  authorize  the  instittstion  of  the 
proceeding  in  each  of  the  cases  envrnverated  in  the  last  section. 
In  the  first  and  second  specifications,  it  must  appear  by  affidavit, 
as  hereafter  pointed  out,  that  the  judgment  debtor  resides  in  the 
county  where  the  proceedings  are  instituted,  in  a  case  where  exe- 
cution has  been  issued,  and  the  debtor  has  in  his  possession  prop- 
erty subject  to  execution,  which  he  unjustly  refuses  to  apply  to 
the  satisfaction  of  the  judgment.^  It  is  probable  that  the  framers 
of  the  provisions  of  the  code  never  intended  to  embrace  equi- 
table interests  in  real  estate,  as  they  would  still  be  reached  by 
an  action  in  the  nature  of  a  bill  in  equity,  but  the  construction 
given  by  the  supreme  court  embraces  these  equitable  interests, 
and  it  may  now  be  regarded  as  settled  that  this  is  the  appropri- 
ate method  of  applying  them,^  although  it  is  difficult  to  see  how 
a  debtor  can  be  charged  with  unjustly  withholding  from  appli- 
cation to  the  satisfaction  of  an  execution  the  property  not  sub- 
ject to  sale  upon  it.  Under  the  third  and  fourth  specifications, 
it  must  appear  to  the  court  that  the  judgment  remains  unsatis- 
fied, after  an  execution  has  been  issued  and  either  remains  in  the 
hands  of  the  sheriff  unsatisfied,  or  has  been  returned  unsatisfied 
in  whole  or  in  part,  and  that  some  person  mentioned  is  indebted 
to  him,  or  has  property  in  his  possession  belonging  to  him, 
which  is  subject  to  execution,  and  that  the  indebtedness  or  the 
property,  or  both,  exceeds  the  sum  exempt  by  law,  or  that  the 
same,  with  other  property  held  by  him,  which  might  be  exempt 
from  execution,  exceeds  the  sum  so  exempt.  There  are  three 
sections  of  the  code  upon  which  this  remedy  is  based,'  and  as 
they  are  a  little  obscure,  it  might  be  well  to  state  the  purpose  of 
them,  as  appears  in  the  light  of  the  rulings.    The  first  of  these 

1 2  R  8.  (1876)228,  230,  §§  518,  519.  *2  R  8.  (1876)  §§  618,  519,  522,  228 
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provides  for  the  general  remedies,  in  all  cases  where  an  execntion 
has  been  issued  to  any  county  where  a  debtor  resides,  and  if  he 
do  not  reside  in  the  state,  then  to  the  county  where  the  judgment 
was  rendered,  and  where  the  execution  is  returned  in  whole  or 
in  part  unsatisfied.    In  such  a  case,  upon  the  proper  application, 
there  can  be  an  order  issued  requiring  the  defendant  to  appear 
and  answer  generally  concerning  the  same,  that  is,  make  general 
discovery  as  to  the  means  of  satisfaction  of  the  execution.    The 
second  of  the  enumerated  sections  is  to  be  taken  with  the  first, 
and  requires,  upon  the  proper  showing,  that  the  defendant  an- 
swer with  reference  to  an  unjust  refusal  to  apply  his  property  to 
an  execution  in  the  hands  of  the  sheriff.    The  last  relates  to  a 
proceeding  not  only  against  the  debtor,  but  to  an  order  against 
the  creditor  of  the  debtor,  in  the  nature  of  a  writ  of  garnish- 
ment, to  compel  a  discovery  and  an  answer  from  him,  and  to 
subject  money  due  from  him  to  the  debtor,  to  the  payment  of 
the  judgment,  or  to  require  him  to   surrender  property  of 
the  debtor  in  his  hands,  in  execution  for  the  satisfaction  of  the 
judgment. 

§  40.  The  natvre  of  the  proceeding  and  the  pa/rti-ea  thereto. 
The  proceeding  supplementary  to  execution,  adopted  from  the 
New  ITork  code,  is  in  some  respects  anomalous;  it  is  not  an 
action  in  the  ordinary  sense  of  the  term,  being  begun  simply 
upon  an  affidavit  and  order  to  show  canse  instanter,  rather  than 
a  complaint  and  summons,  giving  the  defendant  his  day  in  court 
On  the  contrary,  it  is  a  summary  proceeding  in  aid  of,  and  as  its 
name  implies,  following  up  the  proceedings  in  an  action  already 
proaecuted  to  final  judgment  and  execution,  requiring  no  written 
pleadings  other  than  an  answer  on  oath,  which  may  be  waived, 
and  generally  is,  in  practice,^  and  simply  seeking  a  discovery 
and  the  application  of  the  effects  of  the  debtor  by  the  order  of 
the  court,  to  the  payment  of  the  judgment,^  and  the  hearing  may 
be  before  the  judge  in  vacation,  or  the  court  in  term  time,  and 
no  isBne  of  law  or  fact  is  raised  by  pleading,  and  the  parties  are 
not  entitled  to  a  jury."  And  in  many  other  respects  the  pro- 
is  unlike  an  original  action.    The  nature  of  the  proceed- 


>  GofEln  «.  McClnre,  28  Ind.  856.  *  Burt  o.  HoettiDger,  28  Id(L  214. 
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ing  under  these  sections  of  tbe  code  is  stated  tersely  thus:    Thej 
institute  a  sammarj  mode  of  enforcing  the  application  of  prop- 
erty a  judgment  debtor  may  have  in  his  possession  or  under  his 
control,  or  in  the  possession  of  others,  subject  to  execution,  and 
also  any  debts  that  may  be  owing  to  him,  to  the  payment  of  the 
judgment.^    As  to  the  parties,  where  discovery  is  sought,  from  the 
judgment  debtor,  or  the  application  of  property  in  his  possession 
is  sought,  he  alone  is  a  necessary  party,  and  the  case  may  be  simply 
entitled  as  of  the  original  action.    But  where  money  or  property, 
or  choses  in  action  of  the  debtor,  in  the  hands  of  a  third  party,  or 
the  debts  from  such  third  party  are  sought  to  be  appropriated,  then 
the  judgment  debtor,  as  well  as  the  parties  holding  the  money  or 
property,  or  owing  the  debts,  must  be  made  parties.*    And  the 
proceeding  must  be  begun  in  the  county  where  the  debtor  re- 
sides;' nor  can  one  proceeding  be  begun  on  two  judgments  be- 
tween the  same  parties.^    And  so  where  A  holds  a  chose  in  action 
for  B,  the  debtor,  against  C,  it  may  be  subjected,  but  A,  B  and 
C  must  all  be  made  parties.     It  is,  however,  held,  that  i£  there 
be  any  controversy  as  to  the  title  of  property  sought  to  be  ap- 
propriated, it  cannot  be  settled  here,  as  the  proceeding  is  not 
adapted  to  the  trial  of  such  an  issue.'    This  being  true,  if  A,  the 
debtor,  hold  the  note  of  fi,  and,  to  defraud  his  creditors,  assign  it 
to  C,  the  creditor  may  subject  it  by  making  A,  B  and  O  parties 
to  proceedings  supplementary  to  execution ;  but  if  C  set  up  title 
to  the  note  in  such  a  case,  this  remedy  cannot  apply,  because  the 
issue  concerning  the  title  of  0  could  not  be  tried  here,  and  from 
what  has  been  said,  it  appears  that  an  action  to  set  aside  the  as- 
signment and  subject  the  chose  in  action  will  not  lie.     But  it  is 
submitted  that  the  true  remedy  might  be  combined  as  in  the 
former  bill  in  equity  to  set  aside  a  fraudulent  assignment  in  aid 
of  attachment  proceedings.* 

§  4:1.  The  complamt  in  the  proceeding.  Where  the  object  is 
simply  to  obtain  a  discovery,  the  affidavit  of  the  creditor  showing 
the  existence  of  the  judgment,  the  issuance  and  return  of  an  exe- 

1  Burt «.  Hoettinger,  38  Ind.  218.  •  Cooke  o.  Ross,  22  Ind.  157. 

*  Chandler  «.  Caldwell,  17  Ind.  256.  *  Scott  «.  The  Indianapolis  Wagon 
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cntion  unsatisfied,  and  alleging  the  unjust  withholding  of  the 
property  or  effects  of  the  defendant  from  the  payment  of  his  debts, 
is  all  the  complaint  that  is  necessary;  and  so  where  it  is  sought 
to  compel  1x)th  a  discovery  and  an  application  of  the  property  and 
effects  of  the  defendant,  to  the  payment  of  his  debts,  simply  mak- 
ing the  necessary  additional  averments  required  by  the  statute. 
Indeed,  an  affidavit  is  all  that  the  statute  in  terms  requires,  and  it 
cannot  be  doubted  that  this  was  all  the  complaint  contemplated; 
but  where  the  proceeding  is  resorted  to  for  the  purpose  of  subject- 
ing choses  in  action,  held  by  the  execution  defendant  against 
third  parties,  or  held  by  some  person  for  his  use  against  third 
parties,  it  becomes  necessary  to  have  the  debtor  of  the  execution 
defendant,  or  the  debtor  and  the  trustee,  where  the  evidence  of 
debt  is  in  the  hands  of  a  third  party,  as  well  as  the  execution 
debtor,  "before  the  court    And  in  such  a  case  there  must  be  a  comr- 
flairvb^  in  legal  effect,  whatever  it  may  be  called.     So  that  the 
safest  and  best  method  of  proceeding  in  all  the  cases  is,  by  a  veri- 
fied complaint  by  the  creditor  making  the  proper  parties,  and  con- 
taining the  necessary  allegations  to  bring  the  case  within  the  par- 
ticular section  contemplated,  and  to  entitle  the  creditor  to  the 
relief  sought. 

§  42.  Of  the  order  to  he  issued  against  the  defendant  or  his 
dehtoTj  and  the  lien  thereof.  The  order  contemplated  by  the 
statute  should  recite  the  filing  of  the  verified  complaint  or  affida- 
vit, and  if  the  court  is  in  session  it  should  command  the  defend- 
ant, or  the  creditor,  as  the  case  may  be,  to  appear  forthwith  before 
the  court  to  respond  to  the  complaint.  If  the  court  is  not  in  ses- 
sion, it  should  require  the  party  summoned  to  appear  at  a  time 
and  place  mentioned,  before  the  judge.  If  the  order  is  against  the 
defendant  for  a  discovery,  or  for  a  discovery  and  application  of 
effects,  it  should  command  him  to  appear  and  answer  concerning 
his  property.  If  it  be  against  his  debtor,  it  should  command  him 
to  answer  concerning  his  indebtedness,  or  concerning  property  or 
effects  of  the  debtor  in  his  hands,  and  in  this  case  a  separate  sum- 
mons should  issue  in  the  usual  form  to  the  execution  defendant, 
notifying  him  of  the  hearing.  The  proceeding  operates  as  a  lien 
upon  the  chose  in  action  or  other  effects  from  the  time  of  the 
issuance  of  the  order.^ 

>  Batler  o.  Jaffrey,  12  Ind.  504. 
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§  43.     Of  the  pleadvngs^  the  hearing  and  judgment^  and  its  en- 
forcement.   Although  in  form,  and  in  some  sense  in  legal  effect, 
there  should  be  a  complaint  filed,  yet  no  demurrer  need  be  filed 
to  test  its  sufficiency,  and  though  the  defendant  may  answer  in 
writing,  under  oath,  yet  this  may  be  waived,  and  ordinarily  in 
practice,  the  hearing  consists  of  an  examination  before  the  judge, 
without  a  jury,  as  to  the  matters  alleged  in  the  complaint  or  affi- 
davit.   The  defendant  and  other  witnesses  may  be  examined  in  a 
summary  way,  both  for  and  against  the  alleged  claim  for  reliet 
And,  upon  such  hearing,  the  court  will  either  dismiss  the  proceed- 
ing or  grant  such  relief,  as  the  evidence  shows  the  creditor  entitled 
to.     If  the  proceeding  is  brought  to  procui-e  the  application  of 
money  or  property,  unjustly  withheld,  and  the  evidence  sustain 
the  claim,  the  order  is  made  directing  the  payment  of  the  money, 
if  money  is  the  subject  to  be  paid,  into  court,  and  if  property  is 
found  in  his  hands,  the  order  is  to  deliver  the  same  to  the  sheriff; 
and  where  the  proceeding  is  against  the  debtor  of  the  defendant 
and  there  is  money  due  from  him  to  the  debtor,  he  is  ordered  to 
pay  it  into  court  for  the  satisfaction  of  the  debt.     If  there  is 
money  not  yet  due,  the  court  keeps  the  proceeding  pending,  and 
forbids  the  transfer  by  the  debtor,  and,  when  it  matures,  makes 
the  order  for  payment  into  court.*     Where  the  proceeding  is 
bi^iight  to  reach  debts  due  to  the  execution  debtor,  and  it  appears 
that  such  liability  exists,  and  whether  the  evidence  of  debt  be  held 
by  the  debtor  or  some  one  for  him,  unless  the  debtor  of  the  exe- 
cution defendant  voluntarily  pay  the  money  into  court,  the  court 
should  appoint  a  receiver,  and  compel  the  delivery  to  him  of  the 
security  held  by  the  debtor,  and  direct  him  to  collect  in  the  asoal 
way;  for,  although  the  statute  seems  to  authorize  the  court  in  such 
a  case  to  compel  the  payment  of  money  into  court  by  attachment,^ 
clearly  it  is  not  competent,  by  this  summary  process,  to  deprive 
the  debtor  of  the  defendant  of  his  day  in  court.'    The  court  may 
make  all  orders  necessary  for  the  full  enforcement  of  the  rights  of 
the  parties,  forbid  transfers,  make  orders  for  the  delivery  of  prop- 
erty, and  for  tlie  payment  of  money  by  the  defendant,  and  enforce 


1 2  R  8.  (1876)  282,  §  624  'Edgarton  «.  Wilcox,  11    Ohio  St, 

<  2  R  S.  (1876)  282,  §  524.  828,  adopted  by  our  supreme  court 
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them  by  attachment;^  and  altliotigh,  as  already  stated^  this  remedy 
was  crude  and  very  obscure  in  its  inception,  it  is  now  developed 
into  a  very  convenient  agency  in  compelling  fraudulent  debtors 
to  apply  their  effects  to  the  payment  of  their  debts. 

Vol.  L— 22 
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77.  What  may  be  recovered  by  the  successful  party,  and  judgment,  how  en- 

forced. 

78.  Judgment  of  ouster,  forfeiture  and  dissolution,  respectively,  in  oextain  enu- 

merated cases. 

79.  General  observations  upon  the  remedy  in  the  proceeding  under  the  code. 

DIYOBCE. 

80.  Introductory  section. 

81.  Of  void  marriages,  and  the  issue  thereof. 

82.  Divorce,  to  whom,  for  what  cause,  and  by  what  cour^  granted. 

83.  Application  for  divorce,  how  made,  petition  and  process,  and  ita  aernce 

and  return. 

84.  The  appearance  and  pleadings  of  the  defendant 

85.  Of  the  hearing  of  the  cause,  and  the  trial  of  the  issues  of  law  and  ieudL 

86.  The  decree  of  divorce,  rules  govoning  its  rendition,  its  form  and  effect 

87.  Alimony  and  custody  of  children  after  the  divorce  is  granted. 

88.  Of  interlocutory  orders. 

89.  Proceedings  to  declare  marriages  void  for  want  of  capacity  of  one  of  the 

parties  to  contract. 

90.  Suit  to  detennine  the  question  of  legitimaqr  under  a  marriage  alleged  to 

be  void* 


Sbcs.  1-8.]  CONTEMPT.  341 

§  91.   Review  of  jadgments  of  divoioe  granted  upon  notice  by  publication,  when 
and  to  what  extent  granted. 

ARBITRATIOK. 

92.  Definitions. 

93.  Arbitration ;  different  kmds  of  statatoiy  arbitration ;  confession,  how  made. 
9i   The  bond;  necessity  of  the  ezecation  thereof,  notice  to  arbitrators,  etc. 

95.  Proceedings  in  arbitration,  statatoiy. 

96.  Form  of  statutory  award. 

97.  Objections  which  may  be  urged  against  an  award. 
96.  Judgment  upon  award  and  notification  thereof. 
99.  Greneial  observations. 

100.  Common  law  arbitrations,  in  what  cases  may  be  had* 

101.  Submission,  how  made. 

102.  Requisites  of  a  good  common  law  award. 

103.  Common  law  award,  how  enforced. 

§1.  Int/rodMctory  section.  Having  followed  the  order  pro- 
posed at  the  outset,  embracing  the,  history  of  an  action  from  the 
filing  of  the  complaint  to  the  return  of  the  final  process,  it  is 
thought  best,  before  proceeding  to  the  subject  of  appeals,  to  give, 
in  outline  only,  some  of  the  peculiarities  of  those  statutory  pro- 
ceedings, pertaining  to  the  enforcement  of  rights,  by  methods 
either  not  known  to  the  proceedings  in  actions  at  law  and  suits  in 
equity,  or  proceedings  in  which  the  common  law  or  equity  pro- 
cedure is  varied  by  the  provisions  of  the  code,  or  cases  where  the 
procedure  never  was,  according  to  the  ordinary  course  in  actions 
at  law  or  suits  in  equity,  though  in  some  sense  belonging  to  one  or 
the  other  classes  of  cases. 

CONTEMPT. 

§2.  Co7itempt  Before  proceeding  to  the  discussion  of  the 
miscellaneous  subjects  which  were  originally  intended  to  be  em- 
hraoed  in  this  chapter,  it  is  proposed  to  devote  a  few  sections  to 
the  consideration  of  the  subject  of  eontemptSj  which  is  at  some- 
time involved  in  the  practice  of  every  lawyer,  and  which  may  be 
as  appropriately  discussed  here,  as  elsewhere. 

§  3.  Definition  generally^  and  aa  applicable  to  oowrte.  Con- 
tempt is  a  willful  disregard  or  disobedience  of  public  authority.* 
And  therefore,  contempt  of  covH  is  a  willful  disregard  or  dis- 
obedience of  the  authority  of  the  court,  and  consists  either  in 
some  willful  act,  or  omission,  calculated  either  to  bring  the  admin- 

^  1  Bout.  Law  Diet.  802. 
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ifltration  of  justice  by  the  court  into  diBrepiite,  or  to  thwart  the 
ends  of  justice,  by  some  interference  with  the  enforcement  of  its 
orders  or  process. 

§  i.  Classification  of  contempts.  Contempts  are  divided  into 
two  classes.  1.  Those  committed  in  the  presence  of  the  court,  and 
which  are  denominated  direct  contempts;  and,  2.  Those  which, 
though  in  some  way  interfering  with  the  rules,  orders,  or  process 
of  the  court,  consist  of  acts  done  elsewhere  than  in  the  presence 
of  the  court,  and  are  denominated  constructive  corvt&nypts.  What 
is,  or  what  is  not  a  constructive  contempt,  has  been  the  subject  of 
much  discussion,  but  it  is  not  proposed  to  enter  into  the  same 
here. 

§5.     What  a/sts  constitute  a  direct  contempt.    An  extended 
enumeration  of  the  acts  which  will  be  treated  by  a  court  as  a  di- 
rect contempt,  is  scarcely  necessary.    They  consist  in  acts  or  omis- 
sions by  oflScers  of  the  court,  parties,  witnesses,  or  others  in  the 
presence  of  the  court,  or  so  near  the  same  as  to  interfere  with 
its  proceeding,  which  have  a  tendency  either  to  obstruct  or  dis- 
turb the  orderly  proceedings  of  the  court,  to  obstruct  its  pro- 
cess or  order,  or  to  bring  the  court  itself  into  contempt  in  the 
public  estimation.    Among  these  acts  may  be  enumerated  the 
refusal  of  a  witness  to  testify;  the  insolence  or  insubordination 
of  an  attorney  or  other  officer  of  the  court;  the  mistreatment  of 
one  attorney  by  another,  in  the  presence  of  the  court;  making  a 
noise  or  otherwise  creating  confusion,  either  in  court  or  so  near  to 
it  as  to  disturb  its  proceedings.*     So  where  a  juror  misbehave,  as 
where  he  escape  from  the  room  without  consent  before  agreement, 
even  after  he  has  retired  to  consider  of  his  verdict,  the  contempt 
is  direct,  though  the  judge  be  not  actually  present  when  the  act  is 
committed.^ 

§  6.  What  acts  constiiiiU  a  constructvoe  contempt.  The  acts 
which  constitute  constructive  contempts  are,  1.  Such  as  relate 
to  tlie  general  administration  of  justice;  such  as  the  refusal  of  a 
witness  or  juror  to  obey  the  process  of  the  court;  the  refusal  of 
a  citizen  when  lawfully  called  upon  by  an  officer  to  assist  in 
executing  a  warrant  or  other  lawful  process;  the  refusal  of  a  per- 
son against  whom  an  officer  has  a  warrant  to  submit  to  an  arrest, 

1  Whittem  «.  The  State,  36  Ind.  196.       *  Murphy  «.  Wilson,  46  Ind.  597. 
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or  the  escape  of  such  person  after  arrest;  the  attempt  on  the  part 
of  third  persons  to  prevent  an  arrest  or  to  procure  an  escape  after 
arrest;  any  attempt  to  bribe  or  otherwise  influence  a  juror;  any 
attempt  to  prevent  a  person  from  instituting  or  defending  an 
action,  by  threat  or  other  means  of  intimidation;  to  counsel,  advise 
or  persuade  a  juror  or  witness  not  to  attend  where  lawfully  sum- 
moned; to  thi«aten,  intimidate,  persuade  or  bribe,  or  offer  to  bribe 
any  witness  to  testify  to  any  thing  which  is  not  true,  or  to  sup- 
press or  withhold  the  truth,  or  in  any  way  whatever  to  seek  to  in- 
flnence  him  to  vary  his  testimony  for  the  advantage  of  one  of  the 
parties;  the  forcible  abduction  of  a  witness  or  party  with  the  view 
or  for  the  purpose  of  preventing  such  witness  or  party  from  testi- 
fying in  any  cause  pending  in  any  court,  to  prevent  such  party 
from  profiecuting  or  defending  any  action  pending  in  such  court^ 
2.  Such  acts  as  consist  in  the  violation  of  some  order  for  the  en- 
forcing of  a  civil  remedy  in  behalf  of  one  party  and  against 
another;  such  as  orders  for  the  production  of  papers,  books  or 
the  like;  for  the  payment  of  money  into  court;  for  the  delivery 
of  personal  property  under  the  process  of  the  court.    This  class 
of  conteuipts  has  been  alluded  to  in  the  progress  of  the  foregoing 
chapters  in  treating  of  the  several  steps  in  the  enforcement  of  civil 
rights  by  action,  wherein  disobedience  to  the  orders  of  the  court 
wiQ  be  treated  as  a  contempt;  and  the  only  reason  for  referring 
to  the  subject  here  is,  for  the  purpose  of  noting  presently  a  dis- 
tinction in  the  procedure  between  the  two  classes  of  constructive 
contempts  mentioned  in  this  section. 

§  7.  The  jproceeding  in  case  of  direct  contempt.  The  power 
to  punish  for  contempt  by  fine  and  imprisonment  is  incident  to 
all  courts  of  record.^  Besides  this,  our  statutes  organizing  courts 
all  expressly  confer  it,'  so  that  it  exists  from  the  court  of  a  justice 
of  the  peace,  to  the  supreme  court  This  being  true,  where  a  di- 
rect contempt  is  committed,  the  offender  being  present,  the 
court  proceeds  in  a  summary  way  to  charge  the  contempt,  and 
proceeds  with  or  without  a  hearing  to  pronounce  judgment,  award- 
ing whatever  punishment  the  act  merits.    The  judgment  being 

I  Whittem  v.  The  State,  86  Ind.  106.    id.  2,  §  5;  id.  617,  §  46;  Murphy  o. 
*4  Black.  Com.  2S6.  Wilson,  46  Ind.  537. 

•2  R  a  (1876)  8,  §  18;  id,  »,  g  17; 
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pronounced,  the  clerk  enters  the  same  upon  the  order  book.    The 
order  is  entitled  in  the  name  of  the  state  against  the  party  charged, 
recites  the  alleged  contempt,  and  contains  a  judgment  awarding 
the  punishment,  which  may  be  fine  or  imprisonment,  or  both.    If 
imprisonment  be  part  of  the  judgment,  it  must  be  either  for  a 
determinate  period  of  time,  or  terminate  upon  the  perf onnance  of 
some  condition,^  such  as  compliance  with  some  order,  the  diso- 
bedience of  which  constitutes  the  contempt;  and  a  judgment  of 
imprisonment  until  the  further  order  of  the  court,  or  during  the 
pleasure  of  the  court,  is  erroneous.'  And  this  applies  as  well  to  the 
judgment  in  constructive  as  in  direct  contempts.'    A  judgment 
for  fine  or  imprisonment,  or  both,  is  a  qiiad  crirwmal*^  conviction, 
and  is  governed  by  the  rules  of  judgments  in  criminal  cases.  The 
judgment  for  fine  may  be  enforced  by  execution,  or  the  defendant 
may  be  committed,  or  remain  committed,  where  the  punishment 
is  by  both  fine  and  imprisonment,  till  the  fine  and  costs  are  paid. 
Though  the  proceeding  for  contempt  is  a  criminal,  or  at  least 
quad  criminal,  proceeding,  and  the  liberty  of  the  citizen  is  in- 
volved, the  defendant  is  not  entitled  to  a  jury,  but  the  proceeding 
is  summary,  and  is  free  from  any  of  the  ordinary  means  of  delay, 
either  of  civil  or  criminal  procedure.    This  is  deemed  necessary  to 
the  end  that  the  proceedings  of  the  courts  may  not  be  delayed, 
nor  their  authority  be  contemned. 

§  8.  Proeeedings  m  construotwe  contempts.  As  constructive 
contempts  are  not  committed  in  the  presence  of  the  court,  before 
a  proceeding  can  be  instituted  which  shall  justify  any  action 
by  the  court,  there  must  be  a  sworn  information  or  accusation. 
This,  in  the  first  class  of  constructive  contempts  above  enumer- 
ated, may  be  made  by  any  person.  As  such  contempts  obstruct 
the  administration  of  public  justice,  they  are  in  the  nature  of 
public  offenses.  But  they  are  usually  preferred  either  by  the 
prosecuting  attorney  who  is  charged  with  the  prosecution  of  all 
public  offenses,  or  the  attorney  of  the  party  who  is  injured,  or 
whose  rights  are  likely  to  be  affected  thereby;  and  in  all  cases 
where  the  proceeding  is  had,  for  the  enforcement  of  a  civil  rem- 
edy, the  prosecution  of  the  same  is  conducted  by  the  attorney 

iWhittem  v.  The  State,  and  cases       'Id. 
cited,  86  Ind.  216.  ^  Id.  106  et  seq. 

•Id. 
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of  the  parly  whose  remedy  is  sought  to  be  enforced.  The  infor- 
mation or  accusation,  usually  in  the  form  of  a  simple  affidavit  of 
the  facts  upon  which  the  charge  is  based,  having  been  filed,  a  rule 
to  show  cause  why  an  attachment  should  not  issue  may  be  en- 
tered, or  an  attachment  may  be  directed  and  issued  in  the  first  in- 
stances^ and  this  should  be  awarded  in  all  cases  where  there  is  any 
danger  that  the  accused  party  will  escape.  The  former  practice  is, 
however,  the  proper  one,  where  the  object  is  merely  to  seek  the  en- 
forcement of  a  civil  remedy.  But  contempts  arising  out  of  diso- 
bedience to  a  subpoena  or  #  citation  of  a  juror,  or  the  like,  in  the 
progrees  of  a  trial,  are  usually  inquired  into  upon  the  return  of 
the  officer,  informally  upon  oath  ore  terms  in  court.  The  writ 
of  attachment  is  issued  as  other  writs  by  the  clerk,  directed 
to  the  sheriff,  and  commands  him  to  bring  the  defendant  into 
court  to  answer  for  the  contempt.  The  sheriff  executes  the  writ 
by  arresting  the  defendant  and  bringing  him  into  court,  where  he 
is  heard  in  person  or  by  counsel,  and  may  take  objection  to  the 
sufficiency  of  the  affidavit  of  the  contempt  charged,  and  if  the  same 
is  held  insufficient,  the  proceeding  will  be  dismissed.^ 

§  9.  Answer  of  the  defendant  to  the  charge  of  constncotwe 
conJtempt,  Constructive  crvminal  eorUempt,  In  cases  of  con- 
structive criminal  contempt  it  was  formerly  held,  that  upon  the 
appearance  of  the  defendant,  in  response  to  a  rule  or  under  at- 
tachment, he  might  purge  himself  either  by  sworn  written  answer 
or  by  examination  in  court;  and  when  he  had  thus  purged  him- 
self, the  prosecutor  might  traverse  his  written  answer  or  contradict 
his  oath  by  other  testimony;  but  after  a  very  elaborate  examina- 
tion, it  seems  to  be  settled  that  where  he  denies  the  contempt  by  his 
written  answer,  he  cannot  be  contradicted,  but  must  be  discharged.® 
The  resalt  then  is,  that  where  the  defendant  in  this  class  of  con- 
tempts, in  response  to  a  rule  or  attachment,  files  his  answer  in 
writing  denying  the  contempt,  he  is  discharged;  but  if  he  admit 
the  contempt,  or  fail  to  deny  it  under  oath,  and  it  be  established 
by  otiier  proof,  he  will  be  punished.  This  makes  the  practice 
simple,  and  is  very  favorable  to  the  liberty  of  the  citizen.  But  it 
establishes  the  proposition  that  if  the  defendant,  charged  with  a 

>  YHiittem  o.  The  State,  86.  Ind.  213.       *  The  State  o.  Earl,  41  Ind.  464 ;  Burke 
*  McConnell «.  The  State,  46  lad.  208    «.  The  State,  47  id.  582. 
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criminal  constructive  contempt,  is  willing  to  take  the  risks  of 
committing  perjury,  he  may  always  go  free  of  punishment  for 
contempt,  whether  he  be  guilty  or  innocent.  This  is,  to  say  the 
least  of  it,  of  doubtful  public  policy  as  well  as  morality.  But 
the  maxim  is  "  Ita  est  lex,^^ 

§  10.     ConatruetimeoorUem^ta  where  the  acts  consist  m  failure 
or  refusal  to  comply  with  some  order  of  courts  involving  the  m- 
forcement  of  a  civil  remed/y.    The  commencement  of  the  proceed- 
ing in  this  class  of  cases  does  not  differ  materially  from  that  in 
the  class  discussed  in  the  last  section,  wi|h  a  single  exception.    The 
defendant  in  the  proceeding  having  answered,  his  answer  may  be 
contradicted.    If  he  file  a  sworn  written  answer,  or  if  he  answer  on 
oath  orally,  he  may  be  contradicted  by  the  testimony  of  witnesses. 
In  all  other  respects  the  proceeding  is  like  that  in  criminal  construc- 
tive contempts.  For,  although  there  is  perhaps  no  direct  recent  de- 
cision sanctioning  the  right  in  such  cases  to  contradict  the  answer, 
denying  the  contempt,  yet  this  was  the  former  doctrine,  and  it  is 
recognized  as  an  exception  to  the  rule  in  criminal  constructive 
contempts  in  the  recent  cases  discussing  the  subject.^ 

§  1 1.    Appeal  to  the  supreme  court  in  p^'oceedings  vn  contempt. 
The  doctrine  was  formerly  held,  both  in  England  and  in  this  state 
before  the  code,  that  the  ruling  of  the  court  in  a  proceeding  tor 
contempt  could  not  be  reviewed  by  appeal  or  by  habeas  corpus, 
but  that  the  action  of  the  court  was  in  every  case  final  and  con- 
clusive.'   And  it  is  more  than  questionable  whether  the  framers 
of  the  code  ever  thought  of  an  appeal  in  the  provisions  of  the 
code  for  appeals  in  criminal  cases.     It  is  quite  clear  that  though 
the  proceeding  is  at  least  quasi  criminal  in  the  modes  of  proced- 
ure usually  adopted,  yet  it  is  not  in  any  just  technical  sense  a 
criminal  case.     But  whether  the  intention  of  the  legislature  was 
to  confer  the  right  of  appeal  or  not,  the  court  has  so  construed  the 
statute;^  which  can  scarcely  be  a  subject  of  regret,  as  all  doubts 
should  be  solved  in  favor  of  the  liberty  of  the  citizen. 

FORECLOSURE  OP  MORTGAGES. 
§  12.   Action^  where  hrougTd.  The  foreclosure  of  mortgages  was, 

1  Bee  the  discossion  by  Downey,  J.,    465 ;  Crook  «.  The  People,  16  III.  584. 
in  Bnrke  t».  The  State,  47  Ind.  532;       <  Whittem  «.  The  State,  86  Ind.  196. 
I  and  OsBORN,  J.,  in  State  «.  Earl,  41  id.       *  Id. 
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before  the  code,  the  snbject  of  equity  jurisdiction,  and  under  the 
code  the  peculiarities  of  the  proceeding  in  the  action  for  a  fore- 
closure scarcely  deserve  a  separate  consideration.  The  action  must 
be  brought  in  the  circuit,  or  superior  court  where  there  is  such 
eoxaty  and  in  the  county  where  the  lands  or  some  part  thereof  lie; 
but  if  the  mortgaged  premises  lie  in  several  counties,  then  the 
action  may  be  brought  in  any  one;^  but  the  lands  must  be  sold 
at  the  court  house  of  the  county  where  the  same  respectively  lie, 
in  all  cases.^ 

§  13.    Parties  to  rni  action  for  foreclosure.    Where  an  action 
is  brought  for  the  foreclosure  of  a  mortgage,  the  mortgagors  and 
all  persons  who  claim  an  interest  in,  or  lien  upon  tlie  mortgaged 
premises  should  be  made  defendants.     And  where  any  party  not 
joined  as  a  plaintiff  has  or  claims  an  interest  in  the  mortgage  as  a 
security,  he  should  also  be  joined  as  a  defendant.    The  mortgagee 
or  assignee,  either  by  indorsement  or  delivery  of  the  mortgage  for 
value,  should  be  plaintiff ;  and  if  several  persons  have  an  inter- 
est in  the  same  mortgage,  as  where  the  mortgagee  assigns  the  se- 
cured notes  to  several  holders,  the  holders  of  the  notes  may  all 
j<Hn  in  one  action  as  plaintiffs;  but  if  they  do  not,  they  must  be 
joined  as  defendants,  as  they  should  all  be  before  the  court  as 
parties.     Indeed,  the  rule  is  uniform,  that  all  persons  who  have  or 
daim  an  interest  in,  or  a  lien  upon  the  premises,  or  an  interest  in 
the  security  of  the  mortgage,  should  be  before  the  court.    The 
rule  is  this:  where  the  mortgagee  alone  is  made  defendant,  and 
others  not  made  parties  have  an  interest  in,  or  lien  upon  the  mort- 
gaged premises,  paramount  to  the  mortgage,  their  interests  will 
not  be  affected  by  the  proceeding;  and  where  such  party  holds  an 
interest  or  lien  which  is  subordinate  to  the  mortgage  foreclosed, 
the  sale  under  the  foreclosure  will  only  confer  a  title,  subject  to 
the  equity  of  redemption  of  such  person,  at  any  time  before  the 
same  is  l^rred  by  the  statute  of  limitations;*  so  that  in  order  to 
confer  a  perfect  title,  all  the  parties  in  interest  should  be  made 
parties,  according  to  the  general  rule  above  stated. 
§  14.     The  naiAjm'e  and  extent  of  the  decree  of  the  courts  in  the 

<8  R  8.  (1876)  259,  §  651 ;  Holmes        'Ante,  eh.  XI,  §  28;   St  John  o. 

t.  Taylor,  48  Ind.  169.  Freeman,  1  Ind.  84;  Milroy  «.  Stock. 

•Id.  ^eU,  id.  85;  Patterson  «.  Shaw,  6  id. 
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foreclosv/re  of  a  mortgage.  The  defendants  having  been  brought 
into  court  as  in  other  civil  actions,  where  it  is  sought  only  to  fore- 
close a  mortgage,  and  to  obtain  a  decree  for  the  sale  of  the  mort- 
gaged premises,  as  where  there  is  no  note  or  other  covenant  for  the 
payment  of  the  money,  the  decree  of  the  court  is  in  rem^  as  already 
intimated,  and  is  confined  to  a  finding  of  the  amount  due,  and  an 
order  for  the  sale  of  the  property.  But  where  there  is  a  collateral 
note,  bond,  covenant  or  other  promise  to  pay  the  money,  then  the 
decree  provides  for  the  issuance  of  an  execution  thereon,  against 
any  other  property  of  the  judgment  defendant  (the  maker  of  the 
covenant  or  promise),  for  the  satisfaction  of  any  part  of  the  judg- 
ment and  costs  remaining  unsatisfied  after  the  sale  of  the  mort- 
gaged premises.^ 

§  15.  Mode  of  exeGiUing  the  decree/  some  restrictions  'upon  the 
proceedings.  The  mode  of  executing  a  decree  of  foreclosure  has 
been  sufficiently  discussed  under  another  title.^  It  is  by  a  certi- 
fied copy  of  the  decree  under  the  seal  of  the  court.  The  holder  of 
the  note  or  other  written  obligation,  secured  by  mortgage,  cannot 
prosecute  separate  actions  for  the  recovery  of  the  money  and  the 
foreclosure  of  the  mortgage  at  the  same  time;'  and  where  a  judg- 
ment is  rendered  in  an  action  upon  a  note  secured  by  mortgage, 
the  fact  being  shown  to  the  sheriff,  he  will  levy  on  the  other  prop- 
erty of  the  defendant.* 

§  16.  Proceedings  where  the  moii;g<zge  ispayahle  m  installm^ents 
and  part  due  and  pa/rt  not  due.  When  an  action  is  brought  to 
foreclose  a  mortgage,  where  there  is  any  interest  or  installment  of 
principal  due,  and  there  is  one  or  more  installments  not  due,  if  the 
defendant  pay  into  court,  before  final  judgment,  the  installment  or 
interest  due,  with  costs,  the  stiit  will  be  dismissed.  But  if  auch 
payment  be  not  made  till  after  final  judgment,  then  proceedings 
will  be  stayed  till  further  default.  The  court  in  rendering  the 
final  decree  in  such  cases,  directs  the  default  on  which  execution 

877 ;  Kenton  «.  Spencer,  id.  821 ;  Mack  whether  he  be  made  a  party  or  not 

«.  Grover,  12    id.  254;   Meredith  «.  Acte  1877  90,  g  2. 

Sackey,  14  id.  520 ;  Holmes  «.  Byhn,  « 2  R  S.  (1876)  261-2,  §  688-4 

84  id.  262:  McKernan  x.  Neff,  48  id.  *  See  title  Execution.    2  R«  S.  (1876) 

508 ;  Mardock  o.  Ford,  17  id.  52.    Bat  268,  §  685. 

unless  an  assignor  have  his  assign.  *2  R.  S.  (1876)  268,  §  686. 

ment   recorded   he   will   be   barred  «Id.  265,  §640. 
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fihall  issue  for  subsequent  installments.^    In  such  cases,  the  court, 
at  the  hearing,  will  ascertain  whether  the  mortgaged  property  is 
divisible,  and  if  so,  it  will  direct  the  sale  of  so  much  only  as  is 
necessary  to  satisfy  the  installment  due,  and  then  the  judgment 
remains  until  further  default.    But  where  the  property  is  not 
divisible,  then,  unless  the  money  is  paid,  the  decree  will  be  for  the 
fiale  of  the  whole,  and  the  payment  first  of  the  principal  due,  in- 
terest and  costs,  and  then  of  the  principal  not  due,  and  if  it  do  not 
draw  interest,  the  interest  at  the  legal  rate  must  be  deducted.    In 
all  cases  of  sale  upon  a  decree  of  foreclosure  and  order  of  sale,  any 
residue,  after  satisfying  the  decree,  is  returned  to  the  mortgagee  or 
other  person  shown  to  be  entitled  thereto,  under  the  decree.^   Thus 
where  the  land  has  passed  into  the  hands  of  a  purchaser,  subject  to 
the  mortgage,  he  is  subrogated  to  the  rights  of  the  mortgagor,  and 
is  entitled  to  the  surplus.     And  so  where  the  mortgagor  sells 
and  conveys  the  equity  of  redemption  to  a  third  party,  who,  in 
consideration  of  the  conveyance,  expressly  promises  to  pay  the 
mortgage,  in  a  suit  by  the  mortgagee  or  his  assignee,  against  the 
mortgagor  and  his  vendee,  he  may,  at  his  election,  have  judgment 
against  the  vendee  of  the  mortgagor  upon  his  covenant,  to  the  lat- 
ter, for  any  balance  remaining  after  the  sale  of  the  mortgaged 
premises.* 

§  17.  Chattel  mortgageSj  Jiow  foreclosed.  A  chattel  mortgage 
may  be  foreclosed,  either  by  advertisement  and  sale  at  public 
auction,  or  by  an  action,  as  in  case  of  mortgages  of  real  estate. 
Where  the  foreclosure  is  by  advertisement  and  sale  at  auction,  if 
the  mortgage  itself  is  silent  upon  the  subject,  the  publication  for 
Bales  on  execution  would  perhaps  be  a  safe  precedent  for  a  rule  of 
procedure.  And  where  such  sales  are  made  in  good  faith,  they 
confer  a  good  title  upon  the  purchaser.  And  where  the  mortgagor 
upon  de&ult  refuse  to  give  up  the  property,  the  mortgagee  may 
bring  his  action  for  possession,  and  proceed  to  foreclose  by  adver- 
tisement. £ut  it  often  happens  that  it  is  both  safer  and  moi*e  con- 
venient to  have  a  foreclosure  by  a  decree  of  court,  especially 
where  there  are  conflicting  liens.  In  such  cases  the  proceedings 
are  conducted  in  the  same  manner  as  in  an  action  to  foreclose  a 

18  R  S.  (ia76)  268,  §687.  notes;  McDill  v.  Dun,  48  Ind.  815; 

*  Id.  264-5,  gg  087-640.  Josseljn  «.  Edwards,  57  Ind.,  212. 

'Jones  on  Mortgages,  g740,  and 
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mortgage  on  real  estate,  with  the  single  exception  that  the  prop- 
erty is  not  subject  to  redemption,  and  the  mode  of  advertising 
would  be  that  of  personal,  rather  than  real  estate.  A  foreclosure 
by  action,  though  formerly  not  resorted  to,  is  now  fully  recognized.* 

PARTITION. 

§  18.     The  former  jpTOceeding  hy  vyrit  of  partition  at  the  com- 
mon luwy  and  hy  Mil  in  equity.    Formerly  joint  tenants  and  ten- 
ants in  common  and  coparcenary,  might,  under  the  common  law  as 
modified  by  the  English  statutes,  whereby  a  jury  was  summoned  to 
make  partition,  which  was  confirmed  by  the  court,  have  partition  by 
writ  of  partition,  or  by  bill  in  equity  in  a  court  of  chancery.    The 
remedy  by  writ  of  partition  was  always  imperfect,  and  consequently 
the  fact  that  a  court  of  equity  possessed  the  power  to  decree 
pecuniary  compensation  to  one  or  more  of  the  parties  for  owelty  or 
equality  of  partition,  rendered  access  to  that  court  common  both  in 
this  country  and  in  England.    But  before  the  code,  although  the 
common  law  and  English  statutes  had  been  adopted,  the  subject  in 
this  state  was  modified  by  statute,  which  provided  for  a  proceeding 
by  petition.    This  proceeding  however  embraced  most,  and  perhaps 
all  of  the  beneficial  features  of  that  by  bill  in  equity,  which  might 
still  be  resorted  to,'  but  the  former  was  a  proceeding  at  law.    But 
the  common  law  right  to  proceed  by  writ  of  partition  was  pre- 
served.'   But  the  proceeding  by  petition  or  bill  in  chancery  was 
more  usually  resorted  to,  before  tlie  adoption  of  the  code,  and  per- 
haps the  former  was  most  commonly  in  use. 

§  19.  Practice  under  the  code  of  procedure.  Under  the  legis- 
lation in  this  state,  tenancies  are  reduced  to  joint  tenancies,  ten- 
ancies in  common  and  tenancies  by  entireties.  In  the  two  former 
of  these  only,  however,  does  an  action  for  partition  lie,  as  tenancies 
by  entireties  are  not  severable  by  partition,  but,  when  once  consti- 
tuted, continue  till  the  death  of  one  of  the  tenants,  or  their  di- 
vorce. But,  when  between  husband  and  wife,  it  is  held  a  divorce 
will  extinguish  the  tenancy,  and  the  parties  become  tenants  in 
common.*  The  code  provides  generally  for  an  action  of  partition 
between  joint  tenants  and  tenants  in  common  in  all  cases,  and 

1  Blackmore  «.  Taber,  22  Ind.  466;       >  R.  S.  (1843)  811,  §  114  et  seq. 
Trittipo  t».  Edwards,  85  id.  467.  *  Id.  « Indiana  (unreported). 
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that  the  pleadings  and  practice  be  conducted  as  in  other  civil  ac- 
tions.^ So  that  the  rights  of  co-tenants,  under  the  former  system, 
either  by  writ,  partition,  or  bill  in  equity,  are  preserved  under 
the  code,  but  are  prosecuted  according  to  the  forms  of  procedure 
already  considered,  and  others  which  will  now  be  noted. 

§  20.  Special  jyrovistons  of  the  code  of  proced/u/re.  Notwith- 
standing the  general  provision  already  pointed  out,  the  framers  of 
the  code  of  procedure  devote  a  separate  chapter  to  the  subject  of 
partition,*  and  proceed,  with  unnecessary  particularity,  to  point 
out  the  mode  of  procedure,  re-enacting,  to  a  great  extent,  the  chap- 
ter in  the  former  revisions  of  the  law,  on  the  subject,  prior  to 
the  code.  But,  as  many  of  the  provisions  are  mere  repetitions  of 
the  steps  in  an  action  which  have  already  been  considered,  little 
need  be  said  as  to  the  parties  to  the  action,  the  commencement  of 
the  same,  the  service  of  process,  the  appearance,  the  forming  and 
trial  of  the  issues,  or  other  like  steps,  as  the  provisions  on  this  sub- 
ject are  but  a  repetition  of  provisions  concerning  actions  generally. 
The  action  must  be  in  the  circuit  or  superior  court  where  there  is 
Buch  a  court,  and  must  be  in  the  county  where  all  or  a  part  of  the 
lands  to  be  divided  lie.  And  all  the  parties  interested  in  the  lands, 
or  claiming  a  lien  upon  the  same,  should  be  before  the  court.  As 
to  the  character  of  the  title  necessary  to  enable  the  plaintiff  to  main- 
tain his  action,  the  language  of  the  statute  is  very  general,  and  is 
broad  enough  to  cover  any  imaginable  interest  and  enable  the 
holder  to  maintain  partition,  but  it  is  believed  that  there  was 
no  intention  to  change  the  common  law  rule  in  this  respect ; 
under  that  rule,  a  party  cannot  have  partition  who  has  not  legal 
seizin  and  right  of  immediate  possession,  and  hence  the  action 
will  not  lie  in  favor  of  a  remainderman  or  reversioner.*  All 
persons  having  a  vested  interest  should  be  made  parties.  But 
where  there  is  a  limitation  of  a  contingent  interest,  as  a  contin- 
gent remainder  or  executory  devise,  and  the  tenant  of  the  particu- 
lar estate  be  before  the  court,  the  tenant  in  remainder  or  executory 
devisee  will  be  bound  by  the  decree  in  partition,  though  not  before 
the  court,  such  remainderman  or  executory  devisee  not  being  in 

» 2  R  8.  (1876)  257,  §  626.  f.  87.    (Overruling  Blakely  v.  Calder, 

♦  2  R  8.  (1876)  843,  ch.  IX.  15  id.  617.)    Shore  «.  Stephens,  Ind. 

*  Washb.  on  Real  Property,  428,  §  7,  unreported. 
snbeec.  11;  Sullivan  o.  Sullivan^  66  N. 
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esse^  or  if  m  esse  not  being  ascertained.^    The  action  may  be  joined 
with  an  action  for  possession  or  to  quiet  title,*  but  this  is  a  prac- 
tice which  is  not  much  in  use  and  not  commendable.  A  guardian  of 
an  infant  may  join  in  a  suit  for  partition,  without  process  against 
his  ward,  and  consent  to  or  oppose  the  partition  of  his  ward's 
lands;'  and  service  of  process  upon  such  guardian  has  been  held 
good.^    The  same  rule,  as  to  joinder  of  causes  of  action  and  parties 
prevails  as  in  other  cases,  with  perhaps  a  single  exception.    A 
widow  in  a  partition  suit  may  select  a  tract  out  of  all  her  late 
husband's  lands,  and,  with  the  assent  of  the  commissioners,  take 
this  in  satisfaction  of  her  claim  to  several  tracts;  hence  all  per- 
sons interested  in  the  lands  of  a  decedent,  who  has  left  a  widow 
surviving,  should  be  made  parties,  where  such  widow  is  inter- 
ested and  made  a  party,  whether  such  owner  of  part  of  the  lands  is 
interested  in  all  or  not.^    The  pleadings  having  been  conducted,  as 
in  ordinary  cases,  to  an  issue,,  and,  if  upon  trial  or  default  or  agree- 
ment, it  appears  that  the  property  is  susceptible  of  partition  with- 
out damage  to  the  owners,  the  next  step  is  the  interlocutory  decree 
or  judgment.     If,  however,  the  issue  shall  result  in  an  adjudica- 
tion that  the  plaintiffs,  or  some  one  of  them,  or  the  defendants, 
have  no  right  to  partition,  there  is  final  judgment  for  the  defend- 
ant, or  to  part  or  all  of  the  defendants,  as  the  case  may  be. 

§  21.     The  interlocvtoTry  decree.    Three  points  are  adjudicated 
in  this  decree.    1.  That  the  parties  to  the  action  are  seized,  in  the 
manner  and  of  the  interests  in  the  lands  which  have  already  been 
found  by  the  court  upon  default,  trial  or  agreement     2.  That  the 
plainti&  (and  all  or  part  of  defendants  when  they  claim  it  and 
show  themselves  entitled  to  it)  have  partition  of  the  property  de- 
scribed.    3.    That  A,  B  and  0,  three  disinterested  freeholders 
of  the  county,  be  appointed  commissioners,  to  set  off  and  assign 
the  respective  shares  of  the  parties  to  be  held  in  severalty.     But 
if,  at  the  hearing,  it  should  appear  that  all  or  any  part  of  the  prop- 
erty sought  to  be  divided  cannot  so  be  divided  without  injury  to 
the  owners,  the  court  may  order  the  same  to  be  sold  in.  the  first 
instance,  as  hereinafter  pointed  out.* 

1  Mead  «.  Mitchell,  17  N.  T.  210.  •  Ante,  Joinder  of  actions. 

Citing  MiUs  «.  Blade,  6  Yesey,  4d8;  *d  R  8.  (1876) 847,  §  1-1^ 

GaskiU  «.  GaskiU,  6  Sim.  648;  Story's  «  Richards  ^,  Richards,  17  Ind.  636 

Eq.  Jurisp.  g  656  (a) ;  Nodine  o.  Green-  *  2  R.  S.  ^876)  848 ;  Acts  1859. 

field,  7  Paige,  644.  •  2  R  S.  (1876)  345,  g  9. 
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§  22.    IkUies  of  the  commissioners.    They  must,  before  pro- 
ceeding to  perform  their  duties,  take  an  oath,  either  in  open  court 
to  be  noted  on  the  order  book,  or,  in  case  the  oath  is  taken  out  of 
court,  to  be  indorsed  upon  the  back  of  the  certified  copy  of  the 
order  which  is  issued  by  the  clerk  and  delivered  to  them,  as  their 
warrant,  faithfully  to  discharge  their  duties.^    The  comraission- 
erSj  having  thus  qualified,  should  proceed  to  examine  the  lands 
to  be  divided  and  have  proper  surveys  made,  if  necessary,  in  order 
to  make  a  just  and  equitable  partition;  the  estimation  being  made 
according  to  value.    It  is  usual  to  select  men  who  are  expert  in 
relation  to  values  of  the  property  to  be  divided.    The  commission- 
ers are  usually  agreed  upon  by  the  counsel  for  the  parties,  or  one 
selected  by  each  party  represented,  and  the  third  by  the  court; 
thougl)  the  court  has  the  ultimate  power,  and  will  see  that  suita- 
ble men  are  appointed.   The  commissioners  having  agreed  upon  the 
partition  to  be  made,  usually  furnish  a  rough  memorandum  of 
the  same,  with  the  surveys,  where  such  have  been  made,  to  the 
counsel  for  the  plaintiff,  who  prepares  the  report,  which  is  a  formal 
assignment  to  each  of  the  parties  in  interest,  of  his  share  by  metes 
and  bounds,  or  other  proper  descriptions,  according  to  the  terms  of 
the  decree.    Under  the  law  as  it  now  prevails,  it  can  scarcely  be 
doubted,  where  it  is  necessary  in  order  to  equalize  a  partition, 
to  award  money  compensation  by  one  party  to  another,  that  it 
is  competent  for  the  commissioners  so  to  report,  and  for  the 
canrt  upon  final  judgment  to  decree  such  payment  and  enforce 
the  decree  against  the  lands.    This  was  the  rule  in  equity  before  the 
code.'    Sat,  under  the  provisions  of  the  code,  especially  under  the 
one  atill  to  be  examined,  the  courts  seem  to  regard  any  decree  for 
money  compensation,  only  binding  when  made  by  agreement  of 
parties.*     The  report,  having  been  drafted,  is  signed  by  the  com- 
miBsioners,  and  usually  presented  by  counsel  for  plaintiff  in  open 
court,  where  it  must  be  acknowledged  by  the  commissioners  and 
an  entry  to  that  effect  made  on  the  order  book. 

§  23.  JExoejpting  to  the  report^  determination  thereof  and  final 
decree.  The  report,  making  the  partition,  having  been  filed,  is 
spiead  npon  the  order  book,  and  if  no  exception  is  taken,  the  same 

>  2  R.  S.  (1876)  347,  §  12.  *  Story's  Eq.  §  654. 

*  Applegate  v.  Edwards,  45  Ind.  829. 
Voi^  I. —23 
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is  followed  by  a  simple  judgment  of  confirmation,  and  an  allow- 
ance for  the  commissioners  with  an  equitable  apportionment  of 
the  costs,  and  this  is  the  end  of  the  proceeding.    If  any  one  in- 
terested object  to  the  partition,  he  files  exceptions  in  writing,  set- 
ting forth  the  grounds  of  his  exceptions,  and  the  same  are  heard 
upon  evidence  in  a  summary  way  by  the  court,  and  the  court  will 
overrule  the  exceptions  and  render  judgment  of  confirmation,  or 
recommit  the  partition  to  the  same  or  other  commissioners;  and, 
upon  their  report  coming  in,  will  proceed  to  final  judgment  of 
confirmation,  as  if  action  had  been  taken  upon  the  first  report, 
without  exception.*    The  parties  being  dissatisfied  with  the  rulings 
of  the  court,  upon  exception,  may  reserve  objections  by  making 
that  part  of  the  proceedings,  not  already  so,  a  part  of  the  record  by 
bill  of  exceptions.    If  the  comn^issioners  shall  find  the  whole  or 
a  part  of  the  lands  indivisible,  or  not  susceptible  of  partition  with- 
out damage  to  the  owners,  then  the  court  will  order  sale  of  the  same; 
so  it  seems  that  the  question  of  susceptibility  to  partition,  may  be 
determined  by  the  court  in  the  first  instance,  or  it  may  be  commit- 
ted to  the  commissioners.  The  two  methods,  in  practice,  amount  to 
:about  this:  where  without  inquiry  the  property  manifestly  cannot 
be  divided,  as  where  a  single  residence  or  tract  of  land,  too  small 
to  divide,  is  to  be  divided  between  several  owners,  then  there  is  no 
necessity  of  the  expense  of  commissioners,  and  the  proof  is  asua- 
ally  made  to  the  court  and  the  order  of  sale  follows.     But  where 
the  fact,  that  the  property  cannot  be  divided  without  damage  to 
the  owners,  is  not  manifest,  then  the  question  usually  goes  to  the 
(Comtnissioners.     But  though  the  court  might  refuse,  upon  issue,  to 
.-say  that  the  land  could  not  be  divided,  this  would  not  preclude 
tthe  commissioners  from  saying  so  in  their  report,  if  they  so  found 
upon  examination. 

§  24.  Sale  of  projperty  which  oarmot  he  divided.  Where  the 
court  declares  in  the  interlocutory  order  upon  an  issue  presented, 
or  where  the  commissioners  report  that  the  property  cannot  be 
divided  without  injury  to  the  owners,  the  court  will  render  a  de- 
cree, directing  the  sale  of  the  lands  which  cannot  be  divided,  and 
will  specify  the  manner  of  sale,  whether  private  or  public,  as  well 
as  the  terms  of  payment,  which  will  be  generally  determined  by 
the  parties  in  interest,  where  they  are  competent  to  act,  and  where 

1 2  R.  S.  Om9)  848,  §  17. 
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any  of  tliein  are  not,  the  court  will  make  the  order  bo  as  best  to 
protect  the  rights  of  all  parties.    The  property  must,  if  sold  at 
private  sale,  bring  the  appraised  value,  and  if  at  public  sale  it 
must  bring  two-thirds  the  appraised  value.^    The  sale  is  made  by  a 
commissioner,  appointed  by  the  court,  other  than  the  commissioners 
in  partition,  who  must  give  bond  payable  to  the  state  with  penalty 
and  surety  to  the  approval  of  the  court.    It  is  his  duty  to  pro- 
ceed to  have  the  lauds  appraised,  the  mode  of  which  not  being 
pointed  out  by  the  statute,  the  practice  in  sheriff's  sales  is  usually 
followed  by  the  selection  of  appraisers  by  the  commissioners,  or  they 
may,  perhaps,  better  be  appointed  by  the  court ;  and  the  making  of  a 
schedule  and  appraisement  in  the  form  of  a  sheriff's  appraisement, 
for  sale  on  execution  will  be  sufficient.  The  appraisers,  being  sworn, 
make  the  appraisement,  and  sign  the  same;  and  it  is  returned 
with  the  report  of  the  sale,  by  the  commissioner.    The  commis- 
sioner mnst  then  proceed  to  advertise  and  sell  the  property  in 
accordance  with  the  terms  of  hifi  order,  which  usually  provides, 
not  only  the  terms  of  sale,  but  the  mode  of  securing  the  payment 
of  the  purchase  money,  and  which  must  be  complied  with. '  The 
property  must  be  sold  at  the  court  house,  in  the  county  where  the 
land  i%  when  sold  at  public  sale,  which  is  the  usual  method  of  sale. 
When  the  sale  is  made  and  the  terms  complied  with,  the  commis- 
sioner issues  his  certificate  of  purchase,  which  entitles  the  pur- 
chaser, or  his  assignee,  to  a  conveyance  under  the  order  of  the 
ooort,  upon  the  confirmation  of  the  sale  and  the  final  payment  of 
the  purchase  money,  under  the  order  of  the  court.    When  the  sale 
is  made  (which  must  not  be  to  a  commissioner  in  partition  in  the 
case),  and  the  terms  complied  with,  the  commissioner  makes  his 
report  to  court,  which  should  contain  a  full  statement  of  his  com- 
pliance with  the  terms  of  the  decree  of  sale,  and  must  be  accom- 
panied by  the  appraisement  and  proof  of  publication  of  notice, 
and  should  be  verified,  though  it  would  be  good  without.    The 
court,  upon  the  coming  in  of  the  report,  may,  for  good  cause 
shown,  refuse  to  confirm  the  sale  and  order  a  resale.    But,  unless 
some  good  cause  is  shown,  the  court  will  order  the  report  spread 
upon  the  order  book,  and  confirm  the  sale,  which  is  evidenced  by 
fax  order  of  confirmation  following  the  report.    Upon  the  com- 

)  2  R.  8.  (1876)  849,  %  18. 
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missioner's  final  report,  showing  the  final  payment  of  the  piir- 
chaee  money,  the  court  will  have  the  same  reCiHTlcil^  and  enter  an 
order  directing  a  conveyance  by  the  commissioner  to  the  pur- 
chaser.   The  commissioner's  deed  should  regularly  recite  and  re- 
fer to  the  several  steps  in  the  proceeding,  beginning  with  the  order 
of  sale,  and  should  contain  a  formal  conveyance  of  the  property 
to  the  purchaser.    The  deed  should  be  brought  into  court,  and 
approved  and  the  approval  indorsed  thereon.^    The  deed,  properly 
executed,  conveys  all  the  interest  of  the  parties  to  the  suit  as  fully 
as  if  the  deed  were  executed  by  them.     The  commissioner  is  al- 
lowed his  compensation  by  the  court,  and,  after  paying  costs  of 
sale  and  court  costs,  he  is  required  to  distribute  the  proceeds  of 
sale  agreeably  to  the  directions  of  the  decree  of  the  court,  fixed 
according  to  the  rights  of  the  parties.    The  court  may  supply  va- 
cancies in  the  office  of  commissioner,  and  make  all  such  orders  as 
may  be  necessary  to  carry  on  the  proceedings  to  final  determina- 
tion.   The  deed  of  a  commissioner  in  a  partition  proceeding  has 
been  held  to  bar  a  married  woman,  though  not  a  party  to  the  pro- 
ceeding, where  her  husband  had  been  a  party,  from  claiming  an 
interest  in  the  property  sold,  in  right  of  her  husband.'     And,  in 
all  cases  where  there  is  a  contingent  limitation  to  a  person  not 
in  esse  or  not  ascertained,  and  the  tenant  of  the  particular  estate 
is  properly  before  the  court,  the  contingent  estate  will  be  extin- 
guished by  the  sale  and  conveyance  of  the  lands  under  a  decree  in 
partition,  the  doctrine  in  equity  being  that  the  tenant  of  the  con- 
tingent interest  is  represented  by  the  tenant  of  the  particular 
estate,  and  is  barred.* 

§  25.  General  observoHons  v^port  the  subject  of  pa/rtUion.  An 
incumbrancer  holding  a  mortgage  or  other  lien  upon  an  undivided 
interest  in  real  estate,  and  being  made  a  proper  party  to  the  parti- 
tion action,  has  his  lien  transferred,  by  the  force  of  the  decree,  to  the 
separate  property  set  oflE  to  the  lien  debtor,  and  where  the  property 

in  such  case  is  sold,  his  lien  is  transferred  to  the  share  of  the  lien 
debtor  in  the  purchase  money.  Where  one  of  several  co-tenants  has 

entered  into  sole  possession  of  the  joint  property  and  made  valuable 

» 2  R.  8. 1876)  288.  §  546.  „.  Gregg,  6  Ohio  St.  547. 

•Verry  c.  Robinson,  25   Ind.   14,       » Mead  c.  Mitchell,  17  N.  Y.  310 ;  and 

\7here  the  proposition  is  tacitly  con-  cases  cited,  supra,  note  to  g  10. 
ceded,  though  not  decided.    Weaver 
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improvements,  as  he  has  a  right  to  do,  he  may,  by  the  proper  plead- 
ing, either  have  the  property  so  improved  set  off  to  him  without 
estimating  the  vahie  of  the  improvements,  or  have  the  improve- 
ments valued,  and  the  value  awarded  to  him  in  the  partition,  by 
increasing  the  share  set  off  to  him,  by  the  amount  of  such  value,^ 
or  the  other  co-tenants  may  pay  their  share  of  the  improvements 
in  money,  and  take  their  full  share  of  the  property,  where  the  im- 
provements affect  the  whole  tract.*    The  final  judgment,  in  an 
action  for  partition  where  the  property  is  divided,  is  the  judg- 
ment of  confirmation,  and,  imtil  this  judgment  is  rendered,  no  ap- 
peal will  lie.^    The  partition  of  lands,  by  parol,  by  parties  compe- 
tent to  convey  lands,  followed  by  possession,  is  valid  and  binding 
upon  the  parties.    And  such  partition  and  possession  is  a  bar  to 
an  action  for  partition  and  may  be  so  pleaded.*    The  court  will 
not  decree  partition  against  the  will  of  a  testator.'    And  where  par- 
tition is  made  between  the  heirs  of  a  decedent,  the  question  of  ad- 
vancements may  be  raised  by  the  pleadings  and  proof  and  be  set- 
tled in  the  decree.*    A  decree  in  partition  may  be  reviewed  by  any 
person  not  served  with  summons  within  one  year,  upon  showing 
snfiScient  cause,  and  not  otherwise.     And  any  person  of  unsound 
mind,  or  any  infant  whose  guardian  did  not  attend  and  approve 
such  partition,  may  review  the  same  for  cause  shown  within  one 
year  of  the  removal  of  such  disability.''    It  is  much  to  be  regretted 
that  the  legislature  did  not,  instead  of  re-enacting  the  statute  as 
found  in  the  act  of  1843,  before  the  code,  almost  literally,  leave 
the  pleadings  and  practice  to  be  governed  by  the  general  rules. 
Because  many  portions  of  the  act  are  in  apparent  conflict  with  the 
rules  of  pleadings  and  practice  and  have  to  be  disregarded  in  prac- 
tice.    Thus  it  is  provided  in  reference  to  pleadings,  amendments, 
parties  and  practice,  that  the  same  shall  conform  to  the  rules  in 
actions  at  law,'  and  yet,  as  many  of  the  steps  necessary  to  protect 

1  Martindale  o.  Alexander,  26  Ind.  Prop.  (Sd  ed.)  587. 

101  »2  R  8.  a876)  847,  §  10;  Brown  v. 

'  Stafford  e.  Kutt,  85  Ind.  98.  Brown,  48  Ind.  474. 

*  Kerr  o.  Maginnis,  41  Ind.  898 ;  and  *  Kepler  v.  Kepler,  2  Ind.  368 ;  Bur- 
cases  cited.    Freeman  on  Judgments,  gess  v.  Burgess,  id.  541. 

§  86,  and  notes;   Hnnter  o.  Miller,  17  ^  2  R  S.  (1876)  850,  §  20 ;  Brown  d. 

Ind.  88.  Keyser,  58  Ind.  87. 

*  Moore  v.  Kerr,  46  Ind.  468 ;  Wood  •  2  R.  8.  (1876),  §§  5,  6  abd  7,  p.  845. 
V.  Fleet,  86  N.  T.  499;  1  Washb.  Real 
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the  rights  of  the  parties  must  be  taken  in  analogy  to  the  remedy, 
under  a  bill  in  equity,  which  was  still  open  to  the  parties  before 
the  code,  and  were  saved  by  the  statute  now  copied,  the  courts  are 
inclined  to  disregard  these  provisions  and  adopt  the  rules  of  the 
equity  practice  and  pleadings.  And  the  separate  express  provisions 
of  the  act  as  to  review  are  different  from  other  actions;  and  the 
calling  of  the  complaint  a  petition,  and  other  eccentricities  of  the 
act,  are  alike  objectionable  features  in  the  same. 

ACTIONS   FOR  THE   POSSESSION   OF   REAL    PROPERTY    AND  TO 
DETERMINE  CONFLICTING  CLAIMS  THERETO. 

§  26.     Oeneral  observations.    There  is  scarcely  any  provision 
of  the  code  of  procedure  upon  this  subject  which  has  not  been 
already  sufficiently  noted.     But  at  the  risk  of  repetition  it  is 
thought  proper  to  point  out  some  of  the  peculiarities  of  this  class 
of  actions.     1.  It  sapersedes  the  former  action  of  ejectment,  abol- 
ishing all  the  fictions.    2.  It  also  embraces  the  former  remedy  by 
bill  in  equity  to  quiet  title.    3.  This  latter  remedy  may  be  pursued 
by  a  claimant  out  of  possession,  as  well  as  in  possession,  and 
whether  the  claimant  set  up  present  title  or  claim  title  in  remainder 
or  reversion.^    The  complaint  need  only  be  of  the  simplest  charac- 
ter, stating  the  right  of  the  plaintifT  to  possession  or  to  have  his 
title  quieted,  and  describing  the  properly  sought  to  be  recovered,  or 
to  which  he  seeks  to  have  his  title  quieted,  and  the  particular  title 
claimed,  and  praying  judgment  accordingly.'    The  further  plead- 
ings and  practice  in  the  progress  of  this  class  of  cases  have  already 
been  noted,  as  well  as  the  rule  as  to  new  trials,  under  the  proper 
heads.    The  plaintiff  may  have  his  action  for  possession,  or  for  pos- 
session and  damages.  He  cannot,  however,  recover  damages  for  de- 
tention for  more  than  six  years.'  And,  in  case  of  wanton  aggression 
by  the  defendant,  he  may  recover  exemplary  damages,^  and  the  de- 
fendant may  set  off  the  value  of  permanent  improvements  against 
the  damages  for  detention.     But,  if  he  prefer,  he  may  piirsue  the 
remedy  pointed  out  in  the  next  section.'    Where  the  defendant 
enters  an  appearance  and  disclaims  title,  or  if  he  suffers  judgment 
without  answer,  judgment  goes  against  him,  but  at  the  oost  of  the 
plaintiff.* 

>  2  K.  S.  <1876)  254,  g  611.  « Id.  254,  §  610. 

>  Id.  251,  §  505.  ■  Id.  §  609,  post  §  27. 
s  Id.  252,  §  508.  •Id.§61§. 
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§  27.  Occujyying  clainuinU.  Where,  in  an  action  against  a  per- 
son in  the  occupancy  of  lands,  claiming  the  same  under  color  of 
tide,  or  by  written  agreement  from  one  who  has  color  of  title,  a 
leoovery  is  had  against  him,  on  account  of  the  inralidity  of  his 
title,  and  where  he  has  in  good  faith  made  lasting  and  valuable 
improvementB  thereon,  he  may  prevent  eviction,  under  the  judg- 
ment of  the  court,  until  his  improvements  are  appraised  and  he 
has  compensation  therefor,  as  hereinafter  pointed  out.^ 

§  28.  Color  of  UtU  and  m  goodfaith^  wJujut.  The  phrase  color 
of  title  is  commonly  used  in  reference  to  the  subject  of  adverse 
possession,  and,  hence,  a  definition  of  the  term  is  a  little  difficult, 
in  any  other  connection,  but,  for  the  present  purposes,  it  may  suf- 
fice to  say  that  any  deed  of  conveyance,  or  other  instrument  pur- 
porting to  convey  or  transfer  title  to  lands,  however  imperfect  or 
invalid,  is  color  of  title.  In  other  words,  any  paper  purporting 
to  confer  title,  but  which,  from  want  of  title  in  the  grantors,  in- 
formality or  other  cause,  fails  to  confer  a  perfect  title  upon  the 
grantee,  will  constitute  color  of  title,  under  the  statute,  so  as  to 
entitle  the  person  in  possession  under  it,  who  makes  improve- 
ments, in  good  faithj  to  obtain  compensation  therefor,  where  his 
title  fails.'  As  to  what  is  meant  by  " good  faith^^  there  can  be 
but  little  question;  where  a  party  takes  possession  under  what  he 
supposes  gives  him  a  right  to  enter  and  claim  and  improve  the 
properly  as  his  own,  and,  so  believing,  he  enters  and  improves,  he 
acts  bona  fde^  and  as  he  acts  under  an  honest  mistake,  the  law 
will  not  allow  the  rightful  owner  to  repossess  himself  till  he 
makes  compensation  for  permanent  improvements.  On  the  other 
hand,  if  the  party  enter  under  a  mere  pretense  of  title,  knowing 
the  defect,  and  make  improvements,  he  acts  rruila  fde  and  must 
leave  without  compensation,  where  his  title  is  adjudged  invalid. 

§  29.  Nai/wre  a/nd  cov/r%e  of  proceedings  to  hive  compensation 
for  improvements  determined.  Before  the  final  judgment  in  the 
action  for  possession,  or  even  after  final  judgment,  but  befoi'e  pos- 
seesion  lias  been  taken  on  execution  against  the  tenant,  he  should 
file  his  complaint  in  the  same  court,  and  as  a  continuation  of  the 
same  action.  It  should  set  forth  the  grounds  of  his  claim,  that  is, 
that  he  holds  the  lands  under  color  of  title,  that  he  has  in  good  faith, 

1 2  R.  8.  (1876)  255,  g  615 ;  id.  257,  §  623.      *  Id.  257,  gg  621,  622. 
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and  such  a  nuisance  is  made  the  subject  of  an  action,  and  the 
plaintiff  in  such  action  may  have  the  nuisance  abated  or  en- 
joined, and  judgment  may  be  rendered  for  damages.^ 

§  33.   General  atateineivt  of  the  jpractice  under  the  code  m  oases 
of  nuisance.    In  case  of  a  common  or  public  nuisance,  that  is, 
where  the  injury  affects  the  public  or  public  rights,  the  remedy  is 
either  by  indictment  under  the  provisions  of  the  criminal  code,  in 
which  a  part  of  the  punishment  may  be  abatement  of  the-  nui- 
sance,^ or  by  a  complaint  by  all  or  any  one  interested  for  an  in- 
junction.   In  order  to  maintain  an  action  for  an  injunction  for  a 
public  nuisance,  it  is  only  necessary  to  show  that  it  is  a  continu- 
ing nuisance,  and  that  its  continuance  is  threatened;^  and  where 
the  nuisance  is  temporary  and  is  determined  by  being  abatefl, 
this  remedy  will  be  applied,  as  the  remedy  is  a  matter  of  dis- 
cretion with  the  court  in  the  exercise  of  its  equity  jurisdiction. 
But  in  case  of  private  nuisance  which  is  an  injury  to  the  rights  of 
a  private  individual,  or  where  he  sustains  some  peculiar  injury 
from  a  public  nuisance  not  common  to  others,  the  usual  remedy 
is  by  action  for  damages  and  prayer  for  abatement.*    But  where 
the  maintenance  or  continuance  will  affect  a  substantial  right  of 
property  and  produce  irreparable  injury  to  the  plaintiff,  or  result 
in  vexatious  litigation,  an  injunction  will  be  granted  either  with  or 
without  damages.'    Where  the  evidence  shows,  under  a  proper 
prayer,  that  the  nuisance  exists  and  ought  to  be  abated  or  enjoined, 
the  court  will  make  and  enforce  whatever  order  the  plaintiff  shows 
himself  entitled  to  under  the  evidence,  either  abating  the  nui- 
sance alone,  or  abating  or  enjoining  it,  or  enjoining  it  alone,  de- 
pending upon  the  nature  of  the  case  as  made  by  the  pleadings  and 
evidence. 

PROCEEDINGS  TO  ENFORCE  JUDGMENTS  AGAINST  JOINT  DEBTORS 
AND  THE  REAL  ESTATE  OP  DECEASED  JUDGMENT  DEPEND- 
ANTS. 

§  34.     General  provisions  of  the  code  upon  the  subject  indtca- 
ted  vri  the  svh4itle.    The  code  provides  that  where  a  judgment  has 

1 2  R.  S.  (1B76)  259,  §  680.  Nuisances,  814-815. 

>  McLaughlin  v.  The  State,  45  Ind.  «  Maxwell  v.  Boyne,  3G  Ind.  120. 

888.  »2  Story's  Eq.    §  926;    Wood  on 

*  Stoiy's  £q.  §§  923, 924;  Wood  on  Nuisances,  882-38. 
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been  rendered,  npon  a  joint  contract  against  one  or  more  defend- 
ants without  service  npon  others,  those  not  served  may  be  sub- 
jected to  the  judgment,  and  be  bound  thereby  as  if  originally 
served.^  And  so  in  case  of  the  death  of  a  judgment  debtor,  leav- 
ing the  judgment  unsatisfied,  and  who  was  the  owner  of  real  es- 
tate  upon  which  such  judgment  operates,  such  property  in  the 
possession  of  the  heirs,  devisees  or  tenants  of  the  deceased,  may, 
after  one  year  from  the  time  when  letters  testamentary  or  of  ad- 
ministration may  be  granted,  be  subjected  to  the  payment  of  the 
judgment.  It  seems  that,  in  a  case  where  there  is  a  decree  of  fore- 
closure and  order  of  sale  withoutany  personal  judgment  or  decree 
for  the  sale  of  other  property,  and  the  mortgagor  judgment  de- 
fendant dies,  the  decree  may  be  enforced  without  any  proceeding 
to  revive;  but  where  there  is  also  a  personal  judgment  or  its 
equivalent,  in  a  decree  for  the  sale  of  other  property  to  pay  a 
deficiency,  it  must  be  revived.* 

§  35.     Same  svhject  continued;  mode  of  procedure.    In  either 
of  the  cases  enumerated  in  the  last  section,  the  proceeding  is  com- 
menced, by  the  terms  of  the  code,  by  affidavit,  but  it  might  be 
better  in  the  form  of  a  verified  complaint,  as  it  is  the  foundation 
of  a  new  proceeding.     It  should  be  verified  by  the  judgment  cred- 
itor, his  representative  or  attorney,  setting  forth  that  the  judgment 
has  not  been  satisfied,  and  the  amount  which  is  due  thereon.'    The 
summons  must  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause,  on  the  first  day  of  the  next  term  of  the 
court,  why  the  relief  sought  should  not  be  granted,  and  it  must 
be  served  and  returned  as  in  original  actions.*    The  proceeding 
stands  for  hearing  upon  the  same  service  as  an  original  action, 
and  if  the  defendants  in  the  proceedings  do  not  appear,  judgment 
is  rendered  against  them  by  default,  subjecting  the  defendant,  in 
the  one  case,  to  liability  as  a  judgment  defendant  in  the  original 
judgment,  as  if  he  had  been  originally  served,  and,  in  the  other, 
subjecting  the  lands  to  sale  upon  execution  for  the  payment  of  the 
judgment.    Where  the  proceeding  is  against  joint  debtors,  they 
may  appear  and  answer,  and  set  up  any  defense  which  might  have 

>  2  R  8.  (1876)  965,  §  641.  (Ch.)  8W ;  Jones  on  Mort  §  1584. 

•  Hays  and  others  u.  Thomas,  56  N.       '2  R  8.  (1876)  265,  §  643. 
T.  521 ;  Harrison  ».  8erim.  8  Edw.        *  Id.  §  644. 
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been  interposed  to  the  original  action.  And  where  the  proceed- 
ing is  to  subject  the  lands  of  a  deceased  judgment  debtor  to  the 
payment  of  a  judgment,  the  defendant  may  set  up  any  defense 
which  could  be  made  if  the  action  were  upon  the  judgmeat.^  The 
pleadings  and  proceedings,  except  as  already  pointed  out,  are  con- 
ducted as  in  other  actions.*  And  in  case  of  the  determination  of 
an  issue  of  law  or  fact,  entitling  the  plaintiff  to  judgment,  it  will 
be  rendered  in  the  same  manner  already  pointed  out  in  case  of 
default.  If,  however,  the  issue  is  determined  in  favor  of  the  de- 
fendant, he  will  have  judgment  and  recover  his  costs. 

BUILDERS*  LIENS  AND  THEIR  ENFORCEMENT. 

§  86.  Introductory  section.  A  discussion  of  the  general  sub- 
ject of  liens,  or  the  special  subject  of  mechanics'  liens,  would  be 
inconsistent  with  the  purpose  of  this  treatise,  but,  as  the  subject 
is  one  with  which  the  bar  must  be  familiar  in  practice,  a  state- 
ment in  outline  of  the  nature  of  the  lien  under  the  statute,  and 
the  mode  of  enforcing  it  in  practice,  is  not  deemed  out  of  place. 

§  87.     Of  the  lierij  hy  whom  taken  and  upon  what  to  operate, 
BuildQrs,  mechanics,  laborers,  or  material  men,  in  short  ^  per- 
sons who  furnish  material,  or  perform  labor  for  the  construction 
or  repairs  of  any  building,  or  who  furnish  any  engine  or  other 
machinery  for  a  mill,  distillery  or  any  other  manufactory,  may 
have  a  lien,  separately  or  jointly,  upon  any  building  which  they  may 
have  constructed  or  repaired,  or  upon  any  mill,  distillery  or  other 
manufactory  for  which  they  may  have  furnished  material  of  any 
description,  and  upon  the  interest  of  the  owner  in  the  lands  or  lot 
on  which  it  stands,  to  the  extent  of  any  labor  done  or  materials 
furnished,  or  both.    But  this  provision  only  applies  to  work  on 
new  buildings,  or  to  a  contract  entered  into  with  the  owners  of 
any  buildings  for  repairs,  or  to  the  engine,  or  other  machinery, 
for  any  mill,  distillery  or  other  manufactory,  unless  furnished  to 
the  owner  of  the  land  on  which  the  same  is  situate,  and  not  to 
any  contract  with  a  tenant,  except  to  the  extent  of  his  interest  in 
the  property.'    But  in  case  where  work  is  done  for,  or  materials  are 
furnished  to,  a  person  who  is  but  a  tenant,  for  repairs  or  mannfac- 

>2  R  8.  (1076)  260,  §  645.  •Id.;  id.  §  646. 

*  2  R  8.  (1876)  266,  g  648. 
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toiy,  the  lien,  to  be  effective,  must  be  taken  upon  the  interest  of 
the  tenant  in  the  building  and  grounds,  where  the  work  or  mate- 
rial is  furnished  for  a  building,  or  upon  the  manufactory  and  the 
interest  of  the  tenant  in  the  ground,  where  the  work  or  material 
is  furnished  for  a  manufactory.  But  a  lien  cannot  be  taken  upon 
specific  articles  furnished  for  a  building  or  manufactory  as  dis- 
tinct from  the  building  in  whidi  they  are  placed  or  the  grounds 
on  which  they  are  situate.^  And  so  it  appears  that  all  persons 
who  may  perform  labor  upon  or  furnish  material  for  any  new 
building,  or  for  the  repairs  of  an  old  one,  may  have  a  lien  upon 
the  building  erected  or  repaired,  and  the  interest  of  the  owner 
for  whom  the  building  or  repairs  are  done,  in  the  lands  upon 
which  the  same  is  situate.  Formerly  it  was  considered  that  only 
the  primary  contractor  could  have  a ,  lien  upon  the  property,  and 
that  the  only  remedy  of  a  sub-contractor,  journeyman,  or  mate- 
rial man,  contracting  with  the  owner,  not  with  the  primary  con- 
tractor, was  by  notice  to  the  latter,  in  the  manner  hereinafter 
mentioned.  But  it  is  now  finally  settled  that  whether  the  contract 
be  made  with,  or  the  labor  be  done  for,  or  material  furnished  to  the 
owner,  the  primary  contractor,  or  sub-contractor,  the  person  per- 
forming the  work  or  furnishing  the  material  for  the  building, 
may  have  his  lien  upon  the  property.'  What  is  necessary'to  bind 
the  real  estate  of  a  married  woman  by  such  a  lien  has  been  the 
subject  of  much  discussion,  and  though  the  rule  settled  seems  to 
involve  much  hardship,  still  nothing  short  of  legislation  will 
change  it.  As  settled  by  the  supreme  court,  it  may  be  stated  briefly 
thus:  ^'  In  order  to  charge  the  separate  real  estate  of  a  married 
woman  with  a  mechanic's  lien,  it  must  appear  that  the  materials 
were  furnished  or  work  was  done  at  her  request;  that  the  same 
were  necessary  for  the  full  enjoyment  of  the  property  by  her; 
that  the  contract  for  the  same  was  conscionable  and  reasonably 
calculated  to  accomplish  the  betterment  of  her  real  estate  for 
which  it  was  intended.*  And  so,  in  reference  to  infants,  it  is  held 
that  material  for  building  a  house  is  not  a  necessary  within  the 

1  Baylies  9.  Sinez,  21  Ind.  45.  413 ;  Capp  v.  Stewart,  88  id.  479;  Hod. 

*  Barker  v.  Boell,  85  Ind.  297.  son  «.  Davis,  48   id.  258;   M^or  «. 

*&liarke  «.  Clifford,  44  Ind.  846;  Symmes,  19  id.  117. 
Lindley  9.  Cross,  81  id.  106;  86  id. 
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meaning  of  the  law  making  infants  liable  for  necessaries.  And 
further,  that  the  grantee  of  such  infant  may  avoid  his  contract 
with  his  consent,  and  as  there  is  no  debt  for  which  the  infant  is 
liable,  there  can  be  no  lien  upon  the  property  for  the  debt.*  It 
is  the  general  doctrine  that  a  mechanic's  lien  cannot  be  taken  or 
enforced  against  public  buildings,  and  this  applies  to  the  property 
of  counties,  cities  and  other  municipal  corporations;  and  the  doc- 
trine seems  to  be  that  the  lien  may  be  enforced  against  any  prop- 
erty which  may  be  sold  upon  judgment  and  execution.^  But  as 
the  public  buildings  belonging  to  counties  may  be  sold  upon  judg- 
ment and  execution,'  no  reason  is  perceived  why  a  lien  may  not 
be  taken  upon  them.  And  though  public  school  houses  are 
within  these  exemptions,*  the  supreme  court  have  held  them  liable 
to  the  lien.*  And  though  the  subject  seems  not  to  have  been 
much  considered,  yet  the  ruling  must  be  regarded  as  the  law. 

§  38.  Mechanic^^  lien  law  extended  to  railroad  bridges,  tres- 
tles and  einbanhnents.  Analogous  to  the  mechanics'  and  build- 
ers' lien  law  is  a  statute  for  the  protection  of  persons  performing 
work  under  contracts  with  railroad  companies.  Its  provisions 
embrace  only  new  roads  or  roads  not  in  operation,  or  which  are 
still  under  the  control  and  in  the  possession  of  the  person  per- 
forming the  work  in  building  the  same.  The  specific  charac- 
ter of  wprk  embraced  in  the  act  is  that  which  is  done  in  the 
way  of  grading,  building  embankments,  or  making  excavations  for 
the  track,  or  building  bridges  or  trestle  work,  under  a  contract 
with  the  corporation,  and  the  lien  is  upon  the  grading,  embank- 
ment, bridges,  trestle  work,  and  the  materials  therefor.  The  pro- 
visions of  the  mechanics'  lien  law  as  to  form  of  notice  and  the 
record  therefor,  and  the  enforcement  of  the  liens,  are  adopted. 

§  39,  The  mode  of  aoqui/rvng  a  mechanic's  lien.  In  order  to 
acquire  a  lien,  the  claimant  must,  within  sixty  days  from  the  com- 
pletion of  the  building  or  repairs,  file  in  the  office  of  the  recorder 
of  deeds  of  the  county  wherein  the  premises  are  situate,  a  notice 
in  writing  of  his  intention  to  claim  a  lien.  This  notice,  which 
must  be  in  writing,  signed  by  the  party  claiming  the  lien,  may  be 

'  Price  tJ.  Jennings,  Ind.,  unreported.      *  Phillips  on  Mechanics*  Liens,  supra. 
*  Phillips  on  Mechanics'  Liens,  §  179.      *  Shackle  «.  Woodward,  17  Ind.  225. 
•1  R  S.  (1876)  856,  §  28. 
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filed  before  the  maturity  of  the  claim.  The  recorder  is  required 
to  record  the  notice  in  a  book  kept  for  the  purpose,  and  a  record 
in  any  other  book,  such  as  a  record  of  deeds,  will  not  answer;*  and 
the  lien  relates  to  the  time  when  the  work  or  furnishing  material 
or  repairs  began,  and  has  priority  over  all  other  liens  suffered  or 
created  thereafter,  except  other  mechanics'  liens,  among  which 
there  is  no  priority.  The  notice  is  the  foundation  of  the  lien,  and 
should  be  accurately  drawn,  for,  although  the  statute  is  not  spe- 
cific in  its  requirements,  yet,  the  very  nature  of  the  proceeding 
requires  accuracy  in  reference  to  a  few  points.  1.  The  amount 
claimed  must  be  stated.  2.  The  ground  of  the  claim  should  be 
carefully  stated,  that  is,  not  only  the  particular  thing  iumished,  or 
particular  work  done,  but  that  such  work  was  done  or  the  material 
was  furnished  for  the  particular  house  described,*  and  upon  re- 
quest or  in  pursuance  of  a  contract  with  the  owner  or  contractor, 
as  the  case  may  be,  naming  him.*  3.  The  property  should  be  de- 
scribed with  certainty;  if  the  site  is  described  by  metes  and  bounds 
or  by  congressional  subdivisions,  or  a  town  lot  by  its  number,  en- 
largement and  the  like,  the  description  should  in  all  cases  be  so 
certain,  that  it  can  be  definitely  ascertaind  and  located.*  And, 
if  the  site  be  more  than  sufficient  for  a  single  building,  and 
there  be  more  than  one  house  on  the  same  lot,  the  particular 
part  on  which  the  building  is  situate  must  be  designated,  and 
the  site  or  building  so  described  as  to  distinguish  it  from  all 
others.  The  notice  should  be  addressed  to  the  owner  of  the  build- 
ing and  premises  upon  which  it  is  sought  to  fix  the  lien.  These 
notices  are  usually  drafted  by  the  claimants  or  their  clerks,  or 
book  keepers,  and  are,  therefore,  not  unfrequently  very  inartistic^ 
and  have  usually  received  a  liberal  construction,  yet,  like  convey- 
ances of  land,  and  other  instruments  affecting  titles,  they  must  be 
subjected  to  the  tests  of  convenient  certainty  and  identity,  applied 
to  other  instruments.  And,  ae  this  is  an  extraordinary  remedy, 
and  receives  a  strict  construction,  if  the  description  of  the  prop- 
erty is  so  uncertain  as  to  render  identification  by  the  notice  itself 
impracticable,  the  same  is  void  and  cannot  be  helped  by  aver- 

1 2  R  S.  (1876)  268,  §  G60.  *  Simonds  f.'Buford,  supra. 
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rnent,  or  reformed,  and  the  lien  fails.^  Patent  ambiguities  in  the 
notice,  in  any  of  the  important  particulars,  will  be  construed  most 
strictly  against  the  claimant  of  the  lien,  and,  if  in  any  particular 
there  is  a  defect,  the  notice  will  be  held  invalid  in  such  particular 
so  far  as  the  interests  of  innocent  third  parties  are  concerned.^ 

§  40.    Dwersion  of  moneys  due  to  the  conf/ra/stor  from,  ths 
ovmer  to  the  payrnent  of  persona  who  ha/oe  worked  or  furnished 
materials  to  the  corUractor.    Wherever  a  sub-contractor,  journey- 
man, laborer  or  any  other  person  has  performed  labor  for  or  fur- 
nished material  to  the  primary  contractor,  for  the  construction  or 
repairs  of  any  building,  he  may  give  to  the  owner  of  the  building, 
or  in  his  absence  to  his  agent,  a  notice  in  writing,  particularly  set- 
ting forth  the  amount  of  his  claim,  and  the  services  rendered,  or 
materials  furnished,  and  for  which  his  employe  is  indebted  to  him, 
and  that  he  holds  the  owner  responsible  for  the  same.'     Where 
the  notice  is  thus  properly  given,  the  owner  is  liable  for  the  claim, 
not  exceeding  the  sum  due  from  him  to  the  contractor,  or  which 
may  thereafter  become  due,  for  the  construction  or  repair  of  such 
building.    And  any  sub-contractor,  journeyman,  or  laborer  having 
contracted  to  perform  work  for,  or  furnish  material,  to  the  primary 
contractor,  by  giving  notice  of  such  engagement  in  due  form,  set- 
ting forth  the  nature  and  the  amount  of  the  labor  enga^d  to  be 
done,  or  material  undertaken  to  be  furnished,  and  that  he  will  hold 
the  owner  therefor,  the  owner  is  liable  to  the  extent  of  the  money 
in  his  hands,  in  the  same  manner  as  if  the  labor  had  been  per- 
formed, or  the  material  had  been  furnished  before  the  notice  was 
given.*    This  remedy  is  collateral  to  that  provided  by  lien  upon 
the  building,  and  the  party  performing  work  or  furnishing  mate- 
rials may  adopt  either  or  both,  but,  as  he  can  have  but  one  satis- 
faction, he  usually  pursues  one  remedy  or  the  other,  and  not  both. 
Like  the  proceeding  to  obtain  a  lien,  the  notice  is  the  foundation 
of  the  right,  and,  being  properly  given  to  the  owner,  it  confers, 
upon  the  person  giving  the  same,  an  equitable  lien  upon  the  money 
due,  or  to  become  due,  from  the  owner  to  the  contractor,  for  the 


1  Philips  on  Mech.  Liens,  §§  88&-^ ;  *  Phillips  on  Mech.  Liens,  supra; 

Howell  «.  Zerbee,  supra;  Hunger  «.  Wade  «.  Reitz,  supra. 

Green,  20  Ind.  88;  Lindley  «.  Cross,  »3  R  8.  (1876)  367,  §  649. 

31  id.  100;  Wade  «.  Reitz,  18  id.  307.  «2  R  8.  aB76)  267,  g  649. 
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satiBfaction  of  the  claim  of  the  sub-contractor,  or  material  man, 
entitled  to  give  the  notice.  This  being  so,  it  should  be  accurately 
made  out  and  properly  served.  It  should  be  directed  to  the  owner, 
and  should  state  specifically  the  amount  of  the  claim,  and  the 
character  of  the  service  or  material;  that  it  was  done  upon,  or 
furnished  for  the  house,  which  should  be  described  sufficiently  for 
identity  and,  that  the  claimant  holds  the  owner  for  the  sum  named. 
It  should  be  signed  by  the  claimant  or  by  other  authorized  person, 
in  his  name,  and  be  delivered  to  the  owner  if  he  be  within  reach ;  if 
not,  to  his  agent  in  charge  of  the  erection  of  the  building.  These 
provisions  of  the  statute,  however,  are  held  to  be  remedial,  and  ex- 
cessive nicety  is  not  required  in  the  notice,  but  convenient  cer- 
tainty is  sufficient^  But  without  this,  the  owner  will  not  be 
holden.* 

§  41.     The  action  for  the  enforcement  of  the  lienupon  the  real 
egt(xtej  or  tipon  the  money ^  in,  the  hands  of  the  owner^  dice  the 
primary  contractor.    The  party  having  taken  his  lien  upon  the 
building,  in  the  one  case,  by  having  the  proper  notice  recorded,  or 
having  served  his  notice  in  the  other,  the  next  step  is  to  enforce 
his  right  by  suit    The  action  for  the  enforcement  of  the  lien 
upon  the  building  must  be  commenced  within  a  year  from  the 
completion  thereof  or  the  furnishing  of  the  material,  except  in 
cases  where  a  credit  has  been  given,  in  which  the  action  must  be 
brought  within  a  year  from  the  expiration  of  the  credit;  and  un- 
less the  credit  is  shown  in  the  notice,  the  presumption  is  conclu- 
sive against  delaying  the  suit  beyond  a  year  from  the  completion 
of  the  building  or  repairs,  as  against  innocent  third  parties,  but 
where  a  credit  is  given,  and  the  same  appears  in  the  notice,  or  with- 
out it,  as  against  the  owner  or  contractor,  a  suit  may  be  begun 
within  one  year  from  the  expiration  of  the  credit.*    The  action 
mast  be  brought  in  the  county  wherein  the  building  is  situate, 
and  is  in  the  nature  of  an  action  to  enforce  any  other  lien,  or  to 
foreclose  a  mortgage,  and  not  only  the  owner  who  is  liable  for  the 
claim,  and  who  owns  the  property,  but  all  persons  holding  liens, 
whether  mechanics'  liens  or  other  special  or  general  liens,  should 
be  made  defendants.    The  pleadings  and  practice  are  conducted  as 

1  Gilman  «.  Gard,  29  Ind.  ^1.  •  2  R  S.  (1876)  269-70,  §§  651-^-8; 

»  Citjr  of  CrawfordsTille  v,  Irwin,  40    Wade  v.  Rdiz,  18  Ind.  307. 

Ind.  488. 
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in  other  like  cases,  and  upon  final  judgment,  if  there  be  more  than 
one  mechanics'  lien,  all  the  lien  holders  being  before  the  court  as 
they  must  or  ought  to  be,  judgment  goes  for  the  sale  of  the  prop- 
erty without  valuation,  and  the  payment  of  all  the  lien  claims;  and 
if  there  is  a  deficit,  for  a  distribution  pro  rata}    Where  several  ac- 
tions are  brought  in  such  cases  to  enforce  liens  upon  the  same  prop- 
erty, the  court  will  consolidate  them.    Where  the  claimant  has 
the  personal  liability  of  the  owners  as  well  as  his  lien,  he  may 
have  a  judgment  against  the  defendant  personally  in  the  same  ac- 
tion, to  be  satisfied  first  by  the  sale  of  the  property  upon  which 
the  lien  is  enforced,  though  the  statute  does  not  so  declare.'    The 
judgment  is  in  the  first  instance  enforced  by  special  execution,  and 
then  if  there  be  a  personal  judgment,  as  there  generally  is,  where 
the  owner  of  the  property  is  suijuris^  Kji.fa.  or  a  vendi.  respect- 
ively may  issue,  for  a  levy  of  any  unpaid  balance,  after  the  prop- 
erty embraced  in  the  lien  claim  is  exhausted.    The  enforcement 
of  the  claim  in  favor  of  sub-contractors  and  others  seeking  to  hold 
the  owner  liable  to  them  upon  notice  is  by  a  personal  action,  in 
which  all  persons  who  have  given  like  notice  should  be  made  de- 
fendants, and  if  not  so  made,  the  defendant  should  have  them 
brought  in  as  parties,  and  if  a  recovery  be  had  against  the  owner 
of  the  building,  by  more  than  one  claimant,  and  the  aggregate  of 
the  recovery  exceed  the  amount  in  his  hands  due  the  contractor, 
then  the  sum   so  due  is  distributed   among  the  claimants  jpro 
orata?    In  all  proceedings  for  the  enforcement  of  the  lien  against 
the  building,  if  the  defendant  file  in  court  a  written  undertaking 
for  the  payment  of  the  money,  to  the  approval  of  the  court  that 
he  will  pay  the  judgment,  which  may  be  rendered  against  him, 
the  lien  is  thereby  released.^    The  statute  does  not  fix  any  limit 
upon  the  time  within  which  an  action  may  be  brought  against  an 
owner  by  a  sub-contractor,  or  other  person  seeking  to  recover  upon 
notice,  and  no  reason  is  perceived  why  it  should  differ  from  any 
other  personal  action  for  money.    But  it  has  been  held  in  some 
of  the  circuit  courts,  that  the  same  limitation  holds  here  as  in  case 
of  an  action  to  enforce  a  lien  upon  the  building. 

1  Wade  9.  Reitz,  sapra.  •  2  R  8.  (1876)  267,  §  650 ;    id.  970,  § 

*Hale  9.  Bunte,  20  Ind.  804;  Dem.    654. 
1?.  Patterson,  10  id.  251.  *2  R.  8.  (1876)  270,  §  664. 
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§  42.  Complaint  amd  affidavit.  Liens  vpon  hoats  a/nd  other 
woiercrafts^  and  mode  of  enforcing  them.  The  proceeding  to 
enforce  the  lien  is  a  proceeding  m  rem,;  that  is,  it  is  a  proceeding 
against  the  boat,  rather  than  against  its  owner,  its  object  being  to 
mak^  the  watercraft  liable,  to  the  extent  of  its  value,  for  the  debt, 
and  the  suit  is  entitled  accordingly.  The  lien  is  enforced  by  filing 
a  complaint  in  the  proper  court,  charging  the  particulars  of  the 
daim  according  to  the  facts,  verified  by  affidavit.  And  without 
any  seizure  of  the  watercraft,  the  case  may  go  on  to  final  judg- 
ment, which,  if  in  favor  of  the  plaintiff,  is  that  the  lien  on  the 
watercraft,  to  the  amount  found  due,  be  enforced,  and  the  same 
be  sold  to  satisfy  such  lien.  But,  as  the  watercraft  may  be  easily 
removed  out  of  the  jurisdiction  of  the  court,  the  most  effectual 
mode  of  proceeding,  as  well  a^  the  most  usual,  is  to  have  the  water- 
craft  seized  by  an  attachment  at  the  commencement  of  the  action. 
This  iB  done  by  first  demanding  the  sum  claimed  from  the  owner, 
master,  clerk,  or  consignee  of  the  watercraft,  before  the  suit  is 
brought,  stating  in  the  complaint  the  fact  of  such  demand,  and 
verifying  the  complaint  by  affidavit  as  above.  Upon  filing  such 
complaint,  an  attachment  for  the  watercraft  immediately  issues, 
and  it  is  held  in  the  custody  of  the  sheriff,  till  the  cause  is  de- 
termined. 

§  43-     Attachment  service  and  seizure  of  vessel.    The  attach- 
ment is  served  by  the  officer  taking  the  boat  into  his  custody,  and 
keeping  the  same  till  the  further  order  of  the  court.    The  sum- 
mons, it  seems,  must  in  all  cases  issue.    It  is  to  be  served  on  the 
officer  or  consignee  making  the  contract.    If  neither  can  be  found, 
sendee  should  be  made  on  the  clerk  of  the  boat,  and  if  none  of 
them  can  be  found,  service  must  be  made  by  affixing  a  copy  of 
the  summons  in  some  conspicuous  place  in  the  boat.^    As  has  al- 
ready been  remarked,  this  attachment  proceeding  is  in  rem^  and  its 
forms  taken  from  the  admiralty  practice.    Nor  does  the  service  of 
gammons  upon  the  owner  or  master  change  the  character  of  the 
proceeding;  it  is  the  substitute  for  the  monition  notice  and  procla- 
mation in  admiralty. 

§  44.    Discharge  hy  giving  bond.    The  attachment  against  the 
boat  may  be  discharged  by  the  execution  to  the  plaintiff  gf  an  un- 

1211.8.(1876)274,8062. 
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dertaking,  with  approved  surety,  to  the  eiSect  that  the  party  on 
whom  the  summons  is  served  shall  perform  the  judgment  to  be 
rendered  by  the  court.*  Under  the  last  revision  of  this  act,  where 
a  bond  is  given,  and  the  boat  is  discharged,  the  action  becomes 
one  in  personam;  because,  by  the  provision  of  the  statute  on  this 
subject,  the  interveners  or  bondsmen  are  substituted,  and  if  judg- 
ment is  recovered,  it  is  a  personal  judgment  against  the  bonds- 
men, and  can  only  be  enforced  against  them  as  such.'  In  this 
respect  the  proceeding  differs  from  the  proceeding  in  admiralty, 
for  there,  the  judgment  upon  the  stipulation  is  only  collateral  to 
the  decree  against  the  boat,  which,  although  discharged  by  the 
stipulation,  is  still  constructively  in  court.' 

§  46.    Effect  of  recent  Things  of  supreme  court  of  the  Urvited 
States,    The  provisions  of  the  statute  upon  the  subject  of  liens 
upon  boats,  and  the  mode  of  enforcing  them  have  been  stated. 
But  while  the  statute  is  unrepealed,  yet  in  many  respects,  it  has 
been  rendered  nugatory  by  the  recent  decisions  of  the  supreme 
court  of  the  United  States,  to  the  effect  that  the  district  courts  of 
the  United  States,  as  courts  of  admiralty,  have  exclusive  jurisdic- 
tion of  all  maritime  contracts  and  torts  arising  on  the  waters  of 
the  lakes  and  rivers  of  the  states,  where  the  proceeding  is  m  rem.* 
Hence,  it  follows  that  the  only  cases  which,  arise  upon  the  laikes 
and  rivers,  and  which  are  not  maritime,  and  which  can  now  be  en- 
forced by  attachment  in  the  state  courts,  are  those  not  embraced 
under  this  class  of  maritime  cases.    These  are  chiefly  claims  for 
supplies  furnished  in  the  home  port,  for  building  or  for  repairing 
a  boat  or  vessel  in  the  homo  port,  and  contracts  of  affreightment 
where  the  termini  of  the  voyage  are  within  the  state.     Bat  all 
claims  for  salvage,  bottomry,  respondentia,  or  hypothecation,  sea- 
men's wBges,  seizure  under  the  laws  of  import,  navigation  and 
trade,  and  cases  of  prize  or  ransom,  and  charter  parties,  or  con- 
tracts of  affreightment  on  voyages  between  different  states;  also, 
all  claims  of  material  men,  jettison,  maritime  contributions,  and 
averages,  as  weU  as  supplies  furnished  and  repairs  done  in  a  for- 
eign port  are  maritime  contracts,  and  as  well  as  assaults  and  bat- 
teries, and  trespasses  committed  in  the  navigation  of  the  rivers, 

» 2  ft.  8.  (1876)  278,  §  661.  •  Id.  278,  §  661.  » Id. 

^  Binton  v.  Steamboat  R  R  Roberts,  84  lad.  448,  and  cases  cited. 
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are  cognizable  in  admiralty,  and  therefore  not  embraced  under  our 
Btate  law.^  But  the  lien  created  by  our  state  law  is  recognized 
by  courts  of  admiralty  and  enforced,  subject  to  the  priority  of 
maritime  liens.' 

OP  PRINCIPAL  AND  SURETY. 

§  46.    Kemedies  of  swreties  agamst  creditors/  general  remarks. 
The  relation  of  principal  and  surety  is  not  the  proper  subject  of 
general  discussion  in  a  work  on  practice,  yet,  like  some  of  the 
other  lieads  of  the  law  embraced  in  this  chapter,  the  statutory 
regulations  upon  the  subject  must  be  familiar  to  the  profession 
in  ordinary  practice.     The  general  relation  between  surety  and 
creditor  is  said  to  impose  upon  the  creditor  the  strictest  good  faith 
and  fair  dealing,  and  the  creditor  must  not  deal  with  the  principal 
£0  as  to  change  his  contract,  and  if  he  do,  the  surety  will  be 
discharged;  and  so  if  the  creditor  hold  collateral  security  for  the 
payment  of  his  debt  he  must  not  part  with  or  impair  it  without 
the  consent  of  the  surety,  and  if  he  do  the  latter  will  be  dis- 
charged.'   And  where  the  surety  pays  the  debt,  ho  is  entitled  to 
be  subrogated  to  the  rights  of  the  creditor,  and  to  have  them  en- 
forced in  satisfaction  of  his  debt.  *    And  so,  between  co-sureties, 
equity  will  require  strict  equality,  and  if  one  obtain  indemnity 
againat  loss,  and  the  sureties  have  to  suiSer  loss,  he  must  share  his 
indemnity  with  his  co-surety.  *    And  so,  if  a  surety  take  indemnity 
from  the  principal,  and  both  the  principal  and  surety  fail  in  pay- 
ment, equity  will  treat  the  security  taken  by  the  surety,  as  taken 
as  well  for  the  better  security  of  the  creditor  as  for  the  indemnity 
of  the  surety,  and  will  permit  him  to  resort  to  it  in  the  first  in- 
stance, in  a  proper  case;  as  where  the  principal  and  surety  are  in- 
solvent, the  proper  parties  being  made.  •    But  while  the  creditor 
is  bound  to  the  strictest  care  in  abstaining  from  any  extension  of 
payment^  or  any  active  interference  with  the  obligations  of  the 

^  Pars.  Mar.  Law,  506^11.  <  Story's  Equity,  §  499,  note  3. 

*The  Lottawana,  21  Wall.  590.  *  Story's  Equity  Jarisprudence,  § 

•Story's  Bqui^  Jurispradence,  gg  688  and  note  %\  Wright  u.  Marley,  11 

824-5-6.  Yesey,  22 ;  Hunt  o.  Bridgham,  2  Pick. 

*  Id.  S  08^  ^^  t  Bellows  9.  Lovell,  6  id.  807. 
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principal,  without  the  consent  of  the  surety,  yet,  this  obligation 
imposes  no  diligence  upon  the  creditor,  in  the  pursuit  of  his 
remedy.  It  }:)eing  the  duty  of  the  creditor  to  see  that  payment  is 
made,  he  may  at  any  time  take  the  remedy  into  his  own  hands  by 
paying  the  debt.  *  These  rules,  however,  work  hardship  in  prac- 
tice, as  it  is  often  inconvenient  for  the  surety  to  pay  and  seek  re- 
imbursement by  suit.  Hence  these  statutory  provisions  are  two- 
fold. 1.  Eelating  to  the  remedy  by  the  surety  against  the  cred- 
itor, to  compel  him  to  proceed  against  the  principal;  and  2.  Re- 
lating to  the  rights  and  remedies  of  the  surety  against  the  princi- 
pal. And  in  both  these  respects  the  statutory  provisions  contain 
mere  modifications  of,  or  limitations  upon,  and  remedies  for  the 
enforcement  of  rights,  already  well  recognized. 

§  47.    Remedy  against  creditor  hy  written  notice.    Any  per- 
son bound,  as  surety,  for  the  payment  of  money  or  the  perform- 
ance of  any  act,  where  the  right  of  action  has  accrued,  may  re- 
quire the  creditor  or  obligee,  forthwith  to  institute  an  action  upon 
the  contract,  and  if  he  fail  within  a  reasonable  time  to  brins:  his 
action,  and  prosecute  the  same  to  judgment  and  execution,  the 
surety  is  discharged.     In  order,  however,  to  require  the  creditor 
to  proceed,  the  surety  must  serve  a  written  notice  upon  him,  re- 
quiring him  so  to  do.     It  is  sufficient  that  the  notice  be  directed 
to  the  creditor,  refer  to  the  liability,  note,  bond,  or  the  like,  with 
sufficient  certainty,  and  inform  the  creditor  that  he  is  required  to 
proceed  forthwith.     It  should  be  signed  by  the  surety,  or  in  liia 
name  by  an  authorized  person;  and  should  be  served  upon  the 
creditor,  as  other  notices  are  served,  by  delivery,  if  practicable, 
the  party  making  the  service  retaining  a  copy  or  duplicate.     As 
the  language  of  one  section  of  the  statute  is  ^'* forthwith^'*  and  the 
other  "  within  a  reasonable  tinu^^  it  would  seem  that  the  creditor 
should  proceed  at  once,  to  bring  his  action  and  pursue  his  remedy 
without  delay.     And  it  is  held  that  it  is  the  duty  of  the  creditor 
to  sue  so  as  to  obtain  judgment  at  the  first  term  of  the  first  court 
having  jurisdiction  of  the  claim.*    But  these  proceedings  do  not 
affect  persons  under  legal  disability. 


» 2  R.  8.  <1876)  281,  §  680.  880;  Root  t>.  Dill,  88  id.  169. 

*  Craft*8  Ex.  «.  Dodd  et  al,  16  Ind. 
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§  4:8.    Rights  ofsv/retiea  as  (igairiat  prmci'^pahj  under  the  code. 
Where  an  action  is  brought  agaiast  two  or  more  persons  upon  a 
contract,  any  one  or  more  of  the  defendants,  being  surety  or  sure- 
ties for  any  one  or  more  of  his,  her  or  their  codefendants,  may 
raise  the  question  of  suretyship,  by  a  written  pleading  filed  in  the 
action,  and  have  it  determined  upon  an  issue  formed  upon  such 
pleading,  and  tried  at  the  time  of  the  trial  of  the  issues  in  the 
main  action,  or  before  or  after,  at  the  same  or  a  subsequent  term 
of  the  court,  but  such  issue  does  not  delay  the  plaintiff  in  his 
action;  he  may  proceed  to  final  judgment,  and  permit  the  defend- 
ants to  settle  the  cross  issue  between  them ;  for,  as  to  him,  they 
are  all  principals.^    This  right  to  show  the  relation  between  prin- 
cipal and  surety  is  well  recognized,  and  the  statutory  .provisions 
are  only  declaratory  of  the  equity  rule.*    The  mode  of  procedure 
pointed  out,  contemplates  the  filing  of  a  cross  complaint  and  the 
formation  of  issues  of  law  and  fact,  and  their  trial  as  in  other 
eases.'    And  as  the  question  of  suretyship  is  generally  a  new  one, 
in  no  way  presented  by  the  complaint,  it  is  wiUiin  the  well  settled 
chancery  rule,  that  where  a  question  germain  to  the  main  suit,  but 
not  appearing  upon  the  face  of  the  bill,  is  litigated  between  de- 
fendants by  cross  Hll^  the  defendants  in  the  cross  bill  must  be  either 
served  with  process,  or  appear  to  the  cross  bill  before  the  court  will 
take  jurisdiction  of  the  cross  suit.*    And  this  rule  was  early  recog- 
nized in  cases  of  principal  and  surety,  and  it  was  rightly  held,  that, 
as  to  the  question  of  suretyship,  first  raised  by  cross  complaint, 
the  defendant  to  the  same  must  have  his  day  in  court,  and  be- 
fore there  can  be  a  binding  adjudication,  there  must  be  process 
against  him,  or  he  must  appear  to  the  cross  complaint.'    After- 
wards the  supreme  court,  however,  for  a  while,  vacillated,  but  has 
recently  returned  to  its  former  rulings.*    The  trial  and  determi- 
nation of  the  issues  of  law  and  fact  are  settled  as  in  other  cases,  and 
need  no  separate  discussion  here.    The  only  issues  in  such  cases 
nsnally  arise  upon  the  relation  of  the  parties,  which,  though  a  very 

'  2  R.  8.  (1876)  277,  §  674  •  Joyce  «.  Whitney,  57  Ind.  550.  The 

»  Wright «.  Crump,  25  Ind,  839.  code  is  silent  upon  this  point,  but  the 

»  Dode  V.  Dunham,  41  Ind.  186.  reyision  of  1843  required  process  or 

*8  Daniell's  Ch.  Pr.  1743.  appearance.    R.  S.  (1843)  954,  §§  8,  4. 
*  Fletcher  «.  Holmes,  25  Ind.  458. 
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interesting  subject  of  discussion,  and  in  some  respects  in  confusion 
under  the  rulings,  yet  its  discussion  is  not  within  the  purpose  of 
this  treatise. 

§  49.    Proceedings  after  the  determination  of  the  issues^  where 
it  is  in  favor  of  the  surety.    If  the  issue  between  principal  and 
surety  be  determined  in  favor  of  the  former,  judgment  goes  for 
him,  and  the  alleged  surety  takes  his  place  as  a  co-principal.    But 
if  there  be  judgment  in  favor  of  the  surety,  the  court  will  make 
an  order  directing  the  sheriil  to  exhaust  the  property  of  the  prin- 
cipal before  he  goes  upon  the  surety,^  and  the  execution  is  issued 
and  enforced  accordingly.*    And  when,  in  such  case,  the  relation 
having  been  thus  settled,  the  surety  pays  the  judgment,  it  is  not 
thereby  satisfied,  but  remains  in  force,  and  may  be  executed  for 
his  benefit.'    And  this  rule  applies  not  only  to  judgments  wherein 
the  relation  of  the  parties  is  settled  in  the  manner  stated  in  the 
last  few  sections,  but  in  all  cases  of  a  judgment,  against  a  surety  in 
a  delivery  bond,  or  replevin  bond;  or  any  surety  in  any  legal  un- 
dertaking; and  also  to  all  cases  where  the  surety  upon  the  bond 
of  a  sherifE  is  compelled  upon  a  judgment  to  pay  for  the  default 
of  the  sheriff,  he  may  have  the  judgment  enforced  in  the  same 
way.    The  distinction,  seems  to  be  this:  in  the  ordinary  case  of 
joint  liabilities,  there  must  be  an  adjudication  of  the  relation  of 
suretyship;^  but  in  the  cases  of  the  public  officers  above  denomi- 
nated, as  the  relation  must  necessarily  appear  in  the  record,  though 
not  in  the  record  entry  of  the  judgment,  the  surety  may  have  the 
remedy  without  any  formal  adjudication.'    And  the  remedy  may 
l)e  resorted  to  in  favor  of  sureties  against  co-sv/retiee^  where  the  re- 
lation appears  under  the  limitations  already  mentioned,  to  compel 
equitable  contribution. 

§  50.  Miacdlwneoua  provisions  of  the  code.  A  surety  must 
not  confess  judgment,  or  suffer  default,  where  he  is  informed  by 
the  principal  that  there  is  a  defense,  if  the  principal  will  enter 
his  appearance  to  the  action  and  tender  proper  indemnity  to  the 
approval  of  the  court.*  Where  the  surety  pays  the  debt  of  his 
principal,  he  is  entitled  to  the  same  rate  of  interest,''^  and  the  same 

1 2  R.  8.  (1876)  279,  §  675.  »  2  R  B.  (1876)  280,  g  677. 

«Id.  201,  §  416.  •  M.  281,  §  678. 

« Id.  279,  §  676.  '  2  R.  8.  (1876)  280.  Acts  1878,  p.  204. 

*  Laval  V.  Rowley,  17  Ind.  86. 
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exemption  from  relief  from  appraisement  laws  which  the  creditor 
had,  and  claimed  from  him.^ 

PROCEEDINGS  FOR  THE  ASSESSMENT  OF  DAMAGES. 

§  5L     The  proceeding  m  mbstUvtion  of  the  fomher  writ  of 
ad  quod  damnum;  when  it  may  he  had.    Like  many  other  of 
the  efforts  of  the  codifiers  to  reduce  that  which  is  abstruse  to 
fiimplicitj  bj  simple  change  of  name,  the  code  has  changed  the 
name  of  the  proceeding  formerly  known  as  the  writ  of  ad  quod 
dam/mmh  without  changing  its  character.    It  is  still  a  proceeding 
whereby  a  jury  is  summoned  by  the  sheriff  to  assess  damages,  to 
be  suffered  by  an  individual  by  the  exercise  of  some  public  right, 
and  this  is  all  it  ever  was.^    So  that  the  legislative  change  is  but 
of  the  name  and  nothing  more,*  the  name  now  being  ^'  the  writ 
for  the  assessment  of  damages."    Nevertheless,  as  the  proceeding 
is  not  one  which  finds  much  analogy  in  court  proceedings  in  gen- 
eral, it  was  appropriate  for  the  legislature  to  limit  or  define  the 
subjects  of  its  application,  and  to  point  out  the  mode  of  proced- 
ure.   And  little  more  than  an  outline  of  these  provisions  of  the 
code  is  deemed  necessary  here.    The  writ  is  issued  out  of  the  cir- 
cuit or  superior  court  of  the  county  in  which  the  land  is  situate 
upon  which  damages  are  to  be  assessed;  and  may  be  had  under 
the  regulations  and  in  the  cases  following:    1.  By  any  person 
owning  the  land  on  one  side  of  a  water  course  upon  which  he 
desires  to  erect  a  mill  or  other  machinery  to  be  propelled  by 
water,  to  authorize  him  to  take  and  assess  the  value  of  a  portion 
of  land  on  the  opposite  bank,  not  exceeding  one  acre,  belonging 
to  another  person,  whereon  to  abut  a  dam,  to  be  erected  across 
the  water  course.    2.  To  take  and  assess  the  value  of  such  por- 
tion of  the  land  in  a  like  case,  upon  which  a  mill  dam  has  been 
abutted  with  the  consent  of  the  owner.    3.  To  assess  the  prob- 
able amount  of  damages  to  the  lands,  creek  or  spring  of  an- 
other, or  the  improvements  thereon,  by  the  overflow  of  water 
or  otherwise,  which  may  be  occasioned  by  any  mill  dam  already 
erected,  or  proposed  to  be  erected.    4.  To  assess  the  damages 
which  may  be  occasioned  to  any  person  by  the  water  of  any 

>  2  R.  a  OSn^  281,  §  679.  •  1  Bouv.  Law  Diet  68. 

«  2  R  S.  a876)  281,  §  688. 
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river,  creek  or  spring  becoming  stagnant  by  means  of  any  mill 
dam  already  erected  or  proposed  to  be  erected.     5.  To  authorize 
the  removal  of  obstructions  in  the  race  and  water  course  below 
any  mill,  and  assess  the  damages  to  be  occasioned  thereby,  if  any. 
6.  To  determine  the  height  to  which  any  person  about  to  build, 
or  having  built  a  dam,  may  raise  the  same  at  any  time  without 
causing  back  water  to  flow  upon  any  other  mill  works  situated 
above  on  the  same  water  course.    7.  To  authorize  any  person,  being 
owner  of  a  dam  across  any  water  course,  or  having  a  right  to  build 
such  dam,  for  the  purpose  of  propelling  a  mill  or  other  machinery 
by  water,  upon  his  own  land,  situate  below  the  dam,  where  there 
is  intermediate  land  of  another  person,  to  make  a  race,  excavation 
or  embankment,  through  such  intermediate  land.     8.  To  author- 
ize any  person  to  divert  water  at  his  own  dam,  or  upon  his  own 
land,  from  the  bed  of  any  water  course  in  which  any  other  person 
has  an  interest,  for  the  purpose  of  using  the  water  in  propelling 
machinery  upon  the  land  of  the  persoa  diverting  it.     9.  To  au- 
thorize any  person  injured  in  any  manner  by  a  mill  dam  already 
built,  to  have  the  damages  assessed  or  declare  the  dam  a  nuisance, 
as  the  case  may  require.^     10.  To  authorize  any  person,  corpora- 
tion or  company  to  condemn  and  appropriate  land  for  the  con- 
struction of   a  canal,  railroad,  turnpike,  macadamized,  graded, 
plank  or  graveled  road  or  a  bridge,  or  to  establish  a  ferry,  as  a  work 
of  public  utility,  being  authorized  by  law  to  take  property  there- 
for.*    11.  To  authorize  any  person  desiring  to  erect  a  flouring 
mill  or  other  machinery  to  be  propelled  by  water,  on  his  own  land, 
to  make  a  raceway  below  such  mill  or  miachinery,  through  land 
belonging  to  other  persons,  and  to  regulate  the  assessment  and  pay- 
ment of  damages  therefor.^ 

§  52.  Proceedings^  complaimi.  The  person  applying  for  the  writ 
must  file  his  complaint,  setting  forth  the  particular  location  of  his 
mill  or  other  structure,  a  description  of  the  lands  upon  which  he 
seeks  to  have  damages  assessed,  together  with  the  names  and  resi- 
dences of  all  persons  interested  in  such  lands.^  And  in  case  of 
the  application  by  a  corporation,  for  the  appropriation  of  land 
to  the  use  of  a  road,  or  other  public  purpose,  the  complaint  or 
application  should  state  the  particular  purpose  of  the  appropria- 

» 2  R.  S.  (1876)  282-3,  §  684.  «  2  R  8.  (1876)  287,  §  706. 

•  Id.  « Id.  288,  §  685. 
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tion  sought,  and  contain  a  particular  description  of  the  lands 
sought  to  be  appropriated,  and  should  contain  a  reference  to  the 
law  under  which  the  appropriation  is  sought.^  And  although 
the  statute  does  not  require  it,  the  complaint,  and  proceedings 
throughout,  should  designate  the  intemst  sought  to  be  appro- 
priated, whether  a  title  in  fee,  or  any  less  estate,  such  as  a 
mere  easement  For,  although  the  power  of  the  legislature  to 
authorize  appropriations  for  public  use  is  limited  to  the  public 
necessity,  yet,  where  the  necessity  in  general  exists,  and  the  power 
to  take  a  fee  is  granted,  the  intention  to  take  a  fee  is  not  con- 
clusively presumed.  And  in  general,  if  it  be  intended  to  take 
such  an  interest,  the  record  should  show  it,  and  if  a  less  estate  is 
intended  it  should  so  appear,  as  the  character  of  the  interest  will 
have  more  or  less  influence  on  the  measure  of  damages. 

§  53.  Proceedings,  issuing  the  torit,  swmmoning  jury,  notice 
to  defendants.  Upon  the  filing  of  the  complaint  and  application 
to  the  court,  an  order  is  made  upon  the  clerk  to  issue  the  writ, 
though  in  case  of  road  or  canal  corporations  or  companies,  the 
clerk  mav  issue  the  writ  in  vacation.*  The  writ  recites  the 
principal  parts  of  the  complaint  or  application,  and  commands 
the  sheriff  to  summon  a  jury  of  not  less  than  six  nor  more  than 
twelve  freeholders,  the  number  to  be  fixed  by  the  court  where  the 
writ  is  issued  in  term,  or  by  the  clerk,  in  vacation,*  none  of  whom 
can  own  lands  adjoining  the  premises  upon  which  damages  are  to 
be  assessed  in  ordinary  cases,  and  within  one  mile  of  the  same  in  the 
case  of  applications  by  road  or  canal  corporations,^  to  meet  upon  the 
lands  described  in  the  complaint  on  a  day  to  be  fixed  by  the  sheriff, 
who  must  give  the  plaintiff  and  defendant  ten  days  notice  if  they 
reside  in  the  state;  if  not,  then  to  their  agents  or  attorneys,  and  if 
they  have  neither,  then  publication  is  made  as  in  case  of  nonresi- 
dent defendants  in  other  actions." 

§  64.  Procei'dvngs  continued,  impaneling  and  swearing  the 
jury,  thevr  charge,  amd  the  duties  imposed  upon  them.  The  jury 
having  met  upon  the  day  fixed,  or  upon  an  adjourned  day,  within 
the  life  time  of  the  writ,  to  be  fixed  by  the  sheriff,  if  it  happen 

»  2  R.  8.  (1876)  288,  %  708.  *Id.  288,  §  707. 

•  2  B.  S.  (1876)  288,  §  707.  »2  R  8.  (1876)  284,  §  687. 

«Id.  287,  §686;  id.  §708. 
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for  any  eanse  that  the  case  cannot  be  tried  on  the  day  fixed,^  either 
party  may  challenge  jurors  as  in  civil  cases,'  and  after  the  jury 
is  impaneled,  the  sheriff  swears  them  and  charges  them  as  to  their 
duty,  and  thereupon  they  must  proceed  to  discharge  the  same,  as 
follows:    1.  In  case  of  a  mill,  they  must  view  and  assess  at  its 
true  value,  the  land  proposed  for  an  abutment,  and  set  off  the. 
same  not  exceeding  one  acre,  by  metes  and  bounds.    2.  Examine 
the  lands  above  and  below  the  dam,  the  property  of  .the  defend- 
ants described  in  the  writ,  and  report  whether  the  lands,  mansion 
house,  gardens,  or  any  improvements  or  appurtenances  thereto  be- 
longing, will  be  overflowed  or  otherwise  injured,  and  assess  the 
amount  of  damages,  if  any.     3.  They  must  inquire  whether  the 
navigation  of  the  stream  will  be  obstructed,  and  the  health  of 
the  neighborhood  annoyed  or  injured,  and  if  so,  by  what  means 
the  obstructions,  annoyances  and  injury  can  be  prevented.    4. 
Whether  such  proposed  mill  or  machinery  will  be  of  public  util- 
ity.    6.  Assess  the  damages  which  may  be  occasioned  by  con- 
structing a  race,  excavation  or  embankment  through  the  intermedi- 
ate lands  of  another.     6.  Assess  the  damages  which  may  be  occa- 
sioned by  diverting  the  water  from  the  bed  of  a  water  course.    7. 
The  damages  which  the  owner  of  the  lands  will  sustain  from  the 
taking  and  appropriation  of  the  land  in  case  where  land  is  taken 
for  a  canal,  railroad,  turnpike  road,  or  other  public  improvement 
authorized  by  law,  where  the  application  is  for  the  appropriation 
of  lands  for  the  construction  of  such  road  or  other  public  im- 
provement.   The  assessments  herein  enumerated  are  reduced  to 
writing  and  signed  by  the  jury,  and  are  termed  an  inquest.     It 
must  be  returned  to  the  sheriff,  and  this  ends  the  duties  of  the  jury. 
§  55.    Proceedings  continued^  the  general  rules  governing  in 
the  inquisition.    Return  of  the  sheriff.    If  any  of  the  defend- 
ants in  the  proceeding  are  infants,  they  must  appear  by  guardian 
appointed  by  the  court;  the  court  may  also  direct  the  employment 
of  a  surveyor  by  the  sheriff  in  a  proper  case.    The  jury  nriTist  in 
all  cases  inspect  the  premises  which  are  the  subject  of  inquiry, 
and  the  parties  may  have  process  for  witnesses  and  have  them 
sworn  by  the  sheriff,  and  examined  before  the  jury,  and  other 
parties  may,  and  perhaps  should,  be  present  with  the  jury  at  the 

>  Id.  288,  §  707.  •Id.  284,  §84;  id.  285,  §  691. 
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time  they  make  their  inspection.  The  sheriff,  upon  delivery  of 
the  inquest  to  him,  returns  tlie  same  forthwith  to  the  clerk,  ac- 
companied by  the  writ  with  his  return  thereon,  showing  a  com- 
pliance with  its  mandate  and  showing  specially  the  service  of  the 
notice  required,  and  no  one  ^ose  name  does  not  appear  on  the 
writ,  and  who  was  not  notified,  is  bound  by  the  proceeding.* 

§  S6.    Prooeedvnga  stcbeeqiierU  to  the  Bheriffh  return  and  the 
effect.    The  sheriff ^s  return  being  filed,  the  defendants  may  ap- 
pear and  traverse  the  return,  or  set  up  a  regular  defense.     Issues 
of  law  or  fact,  or  both,  may  be  formed  and  tried  as  in  other  ac- 
tions.^     It  seems  that  the  issues  are  made  upon  the  inquest, 
rather  than  the  complaint,  but  the  courts  seem  not  to  have  been 
strict  in  this  class  of  cases.'    But  a  discussion  of  the  proceed- 
ing after  the  return  of  the  sheriff  can  be  of  little  value,  as  the 
proceedings  are  governed  by  the  rules  which  govern  other  actions. 
Where  the  proper  case  is  made  by  the  inquest,  or  upon  the  settle- 
ment of  issues  made  thereon,  the  court  will  render  judgment  and 
issue  execution  thereon  for  the  damages,^  and  no  right  is  acquired 
until  the  damages  are  paid.    But  when  they  are  so  paid,  the 
plaintiff,  where  the  proceeding  is  instituted  by  the  person  or  com- 
pany seeking  the  appropriation,  becomes  seized  in  fee  of  the  prop- 
erty sought  to  be  acquired,  where  the  object  is  to  acquire  property. 
Bnt  such  payment  must  be  made  within  one  year  after  the  judg- 
ment of  the  court,  or  the  right  will  be  waived,  in  cases  of  the 
proposed  building  of  mills  or  the  like,  and  in  such  cases,  unless  the 
building  is  done  within  three  years,  or  repairs  within  two  years, 
in  case  of  destruction,  the  land  reverts.^  An  assessment  confirmed 
by  the  court,  and  payment  made  within  a  year,  is  a  bar  to  an 
action  for  the  same  injury.* 

§  57.  Bemarka  relative  to  the  appropriation  of  la/nda  for 
railroad$  and  other  like  public  improvementej  under  the  provia- 
iong  of  the  code.  In  cases  indicated  by  the  title  of  this  sec- 
tion, the  land  owner  may,  where  the  company  has  entered  upon 
the  land,  which  it  may  do,  if  he  do  not  forbid,  under  the  pro- 

>2  a  8.  (187(0  384, 885,  §S  688-606.  «M.  &  M  Val.  R.  R.  Co.  v.  Ward, 

*  Id.  285,  §  697.  supra. 

'M.  &  M.  Val.  R  R  Oa  «.  Ward,  9  »a  R  S.  (1876)  286,  §  698. 
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ceedings  already  pointed  out,  have  Lis  damages  assessed,*  or  he 
may  enjoin  the  constraction  of  the  threatened  public  work,  or 
bring  trespass  for  the  injury  to  the  property;  but,  in  the  latter 
case,  he  only  recovers  actual  damages  to  the  land;  as  no  title  passes 
to  the  company,  in  any  case,  till  the  damages  or  compensation  is 
tendered.'  If  the  land  owner  adopt  the  statutory  proceeding,  what 
has  been  said  is  sufficient  to  indicate  the  course  of  proceeding, 
the  only  dijfference  is  the  terms  are  inverted,  the  land  owner  be- 
comes the  actor,  and  the  company  is  the  respondent,  and  when, 
under  these  proceedings,  the  damages  are  assessed,  approved,  and 
paid,  the  title  passes,  and  the  owner  is  barred  of  any  other  action 
for  the  injury  compensated  by  the  assessment  No  account  is 
taken  of  benefits  in  assessment  of  damages.^  But  the  general 
question  of  the  measure  of  damages,  will  be  reserved  for  a  further 
section. 

§  58.  The  proceedings  under  the  general  railroad  law — gefnn 
eral  oisef'vations.  Special  proceedings  are  always  more  or  less 
perplexing  to  the  profession,  but  on  the  subject  under  considera- 
tion, they  are  rendered  so  because  of  two  statutes  upon  the  same 
subject,  passed  at  the  same  session,  and  containing  diverse  pro- 
visions. Indeed,  agreeing  in  nothing,  and  at  the  same  time  not 
60  inconsistent  but  that  both  may  stand;  the  provisions  of  one 
of  these  acts  found  in  the  code  of  procedure  have  been  consid- 
ered. The  provisions  of  the  other,  found  in  the  general  rail- 
road law,*  are  now  to  be  considered. 

§  59.  Powers  con/erred  —  their  exercise  —  tJie  eom/mencement 
of  proceedings  and  mode  of  hringmg  the  parties  into  court, 
Tlie  statute  confers  power  upon  the  proper  officers  of  a  railroad 
company,  organized  under  the  general  law,  to  enter  and  make  sur- 
veys, and  to  appropriate  all  necessary  lands  and  materials  for 
the  construction  and  operation  of  the  road,  not  only  the  main 
track,  but  side  tracks  and  turnouts,  impliedly  for  depot  grounds, 
and  all  the  necessary  purposes  of  construction,  maintenance  and 
operation  of  a  railroad  to  the  full  extent  of  the  public  demand. 
But  as  the  constitution  prohibits  any  such  appropriation  without 
the  consent  of  the  owner,  or  the  previous  assessment  and  tender 

» 2  R.  S.  (1876)  289,  §  710.  •  3  R.  S.  (1876)  289,  §  711. 

•  Cox  «.  S.  A  N.  A.  R  R.  Co.  »upra.     « 1  R.  S.  (1876)  704-706,  §g  15-.17, 
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of  compensation,*  the  rights  of  the  corporation  are  all  subject  to 
this  restriction.     The  railroad  company  may  take  conveyances 
from  the  owners,  competent  to  convey,  of  such  lands  as  are  needed 
for  the  constmctioQ  of  the  road,  where  the  owner  is  willing  to  con- 
rey.  Bat  where  upon  application  of  the  company  the  owner  will  not 
sell,  or  where  the  owner  is  incompetent  from  infancy,  lunacy  or 
other  cause,  the  company  must  commence  hostile  proceeding  to 
have  the  damages  assessed,  and  tlie  necessary  lands  appropriated. 
The  first  step  is  the  filing,  in  the  clerk's  oflSce  of  the  clerk  of  the 
circuit  or  other  court  of  record  in  the  countv  in  which  the  lands 
lie,  a  written  description  of  the  property  and  the  rights  and  inter- 
ests therein  intended  to  be  appropriated,  which  is  called  an  instru- 
ment of  appropriation.     This  instniraent,  being  the  foundation  of 
die  proceeding,  which  is  intended  to  divest  the  owner  and  confer 
upon  the  company  title  to  land,  should  be  carefully  and  accu- 
rately prepared.    It  should  contain  a  description  of  the  lot  or  par- 
cel of  land  to  be  taken,  and  the  interest  intended  to  be  taken,  so 
that  the  same  may  be  identified  by  the  description  alone;  and,  as 
will  presently  appear,  although  the  statute  does  not  require  it, 
and  the  courts  are  liberal  in  their  construction  of  the  instrument, 
yet  it  should  contain  the  essential  elements  of  a  complaint,  should 
be  entitled  as  a  cause,  the  railroad  company  being  plaintiff  and 
the  allied  owner  being  defendant,  and  it  should  contain  notice  of 
its  object,  not  only  to  the  alleged  owners,  but  to  all  persons  who 
may  have  an  interest.     After  the  legal  proceedings  are  com- 
menced, then,  if   tlie  company  can  agree  with  the  parent  or 
guardian  of  any  infant,  or  the  guardian  of  an  insane  owner,  he 
may  redace  the  agreement  to  writing  and  file  the  same  in  the 
court  where  the  instrument  of  appropriation  is  filed.    The  court 
will  have  the  property  appraised,  and  if  the  same  is  approved  by 
the  court,  the  parent  or  guardian  will  convey  the  same  to  the  com- 
pany, and  the  conveyance  thus  made  will  be  valid.    But,  as  this 
is  rather  an  unusual  proceeding,  the  regular  proceeding  in  such 
cases  is  perhaps  preferable.    In  all  cases  where  an  agreement  can- 
not be  made  with  an  owner  or  owners  competent  to  convey,  or 
where  the  owner  is  incompetent,  and  the  company  so  prefer, 
whether  it  can  agree  with  the  parent  or  guardian  or  not,  ha\dng  filed 

<  Const  Art.  I,  g  21 ;   IRS.  (1876)  24. 
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the  instrument  in  court,  it  may  proceed  to  bring  the  land  owner 
into  court.    This  is  done  by  delivering  a  copy  of  the  instrument 
of  appropriation  to  the  ownei",  or  if  he  be  infant  or  lunatic,  to  his 
guardian,  if  he  be  resident  of  the  county;  and  in  case  such  owner 
or  guardian  of  an  infant  or  insane  person  do  not  reside  in  the 
county,  and  his  residence  be  not  known,  this  should  be  made  to 
appear  by  aflSdavit,  and  then  the  substance  or  a  copy  of  the  instru- 
ment of  appropriation  shoidd  be  published  in  some  public  news- 
paper of  the  county,  for  three  weeks  successively.^    The  instru- 
ment should  be  made  in  duplicate,  and  as  has  been  said,  should  be 
entitled  and  framed  as  a  complaint,  be  signed  by  counsel,  and  have 
attached  to  it,  or  indorsed  thereon,  a  notice  to  the  land  owner,  vir- 
tually the  defendant,  of  the  time  and  place  of  the  application  for 
the  appointment  of  appraisers.    If  the  service  is  personal,  the  du- 
plicate instrument,  with  the  notice,  should  be  delivered  by  the  sher- 
iff to  the  owner,  and  the  return  or  affidavit  should  be  filed  with, 
or  indorsed  upon  the  original  in  the  clerk's  office.    The  statute 
does  not  require  all  this,  but  less  than  this  is  not  safe  in  practice. 
Ko  time  is  fixed  by  the  statute  for  notice,  but  in  analogy  to  other 
court  proceedings,  ten  days  in  case  of  personal  service  and  thirty 
in  case  of  publication,  would  be  reasonable  notice. 

§  60.    Proceedings  m  covH  after  notice.    The  proper  notice 
having  been  given,  the  company  may  apply  at  the  time  and  place 
fixed  in  the  notice,  either  before  the  court  in  term  time  or  the 
judge  in  vacation,  for  the  appointment  of  appraisers.^     And  in 
case  any  owner  or  owners  are  unknown  and  have  not  appeared, 
the  court  or  judge  may  appoint  an  attorney  to  appear  for  them. 
Tlie  court  or  judge  before  whom  the  application  is  pending,  or 
upon  like  application  and  notice  by  the  property  owner,  after  the 
filing  of  the  instrument  of  appropriation,  in  case  of  delay  on  the 
part  of  the  company,  will  appoint  by  warrant,  three  disinterested 
freeholders  of  the  county,  neither  of  whom  shall  own   lands 
within  one  mile  of  the  road,'  to  appraise  the  damages  which, 
the  owner  will  sustain  by  the  appropriation.     The  warrant  may 
be  signed  by  the  judge,  and  is  usually  prepared  by  the  counsel, 
and  after  reciting  the  proceedings  showing  the  appearance  of 
the  parties,  or  proof  of  notice,  describes  the  property  and  the 

>  1  R.  8.  (1876)  704,  §  16.  •  1  R.  8.  a876)  704,  g  15,  »Id. 


Sec.  61.]  ASSESSMENT  OF  DAMAGES.  885 

character  of  the  appropriation,  and  directs  the  appraisers  to  make 
the  appraisement.  Upon  the  back  of  this  warrant,  or  attached  to 
it,  should  be  the  oath  of  the  appraisers,  and  the  appraisement  f  orm- 
allj  written  out  and  signed.  Before  making  the  appraisement, 
however,  the  appraisers  should  examine  the  premises,  and  procure 
all  the  necessary  information,  to  enable  tliem  to  make  a  fair  assess- 
ment of  the  damages.  The  statute  does  not  contemplate  evidence 
or  any  thing  like  a  formal  trial,  as  there  is  nothing  which  justifies 
such  an  inference.  This  appraisement  being  completed,  it  is 
forthwith  returned  by  the  appraisers  to  the  clerk,  by  whom  it  is 
filed  and  recorded.  The  whole  record  then  in  the  proceeding,  con- 
sists of  the  instrument  of  appropriation,  the  notice  and  proof  of 
service,  the  warrant  of  appointment,  the  oath  of  the  appraisers  and 
their  report  in  writing.  These  should  be  preserved  upon  the  files. 
Upon  the  payment  of  the  award  of  the  appraisers  into  the  clerk's 
oflSce,  or  to  the  owner,  the  appropriation  is  perfect,  and  the  title 
passes.^  The  costs  are  paid  by  the  company,  and  the  court  will 
settle  conflicting  claims  to  money,  and  make  orders  in  reference 
to  the  payment  of  the  same,  will  permit  amendments  to  plead- 
ings,^ and  will  even  permit  new  proceedings,  where  an  abortive 
attempt  at  appropriation  has  been  made.' 

§  61.     The  proceeding  hy  appeal  vpon  exception.    Up  to  this 
point,  tEe  statutory  provisions,  though  obscure  in  many  respects, 
ae  to  the  procedure  in  its  details,  present  no  insuperable  difficulty. 
And  there  can  be  little  question  as  to  what  was  intended  by  the 
l^elatnre  in  the  provisions  which  are  the  subject  of  this  section. 
The  act  simply  provides  for  a  review  by  the  circuit  court,  upon 
written  exceptions,  filed  by  either  party  within  ten  days,  and  au- 
thorizes the  court  to  make  such  order  as  right  and  justice  shall 
leqoire,  and  for  good  cause  to  appoint  new  appraisers.*    From 
this  it  is  quite  manifest,  that  the  model  of  the  act  was  some  one 
of  the  special  railroad  charters,  prior  to  the  new  constitution,  and 
the  general  railroad  law.    And  it  is  equally  manifest,  that  this 
provision  had  reference  to  a  review  by  the  judge  as  upon  excep- 
tions to  a  report  of  the  master  or  of  commissioners  in  partition, 
under  the  former  chancery  practice.   And  though  the  word  appeal 

>  1  R.  S.  (1876)  704,  g  15.  » Id.  §  18. 
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is  inappropriately  used,  the  meaning  of  the  provision  is  clear/ 
and  there  would  be  as  much  wisdom,  in  saying  that  upon  excep- 
tion to  the  report  of  commissioners  in  partition,  there  should  be  a 
jury  trial  as  under  the  provisions  under  consideration.    Indeed,  this 
seems  to  have  been  the  view  taken  of  the  act  by  the  supreme  court 
in  the  first  instance.     For  though  the  two  acts  under  consider- 
ation here  were  properly  held  to  be  m  pari  materia^  nothing  is 
hinted  about  trial  by  jury.*    But  it  was  finally  decided  that  this 
procedure  is  within  the  constitutional  provision  a  civil  case,  and 
that  the  land  owner  has  a  right  to  a  trial  by  jury.*    And  hence,  it 
has  been  since  ruled  that  the  appeal  or  review  is  an  assessment  of 
damages  de  novo,  and  if  the  property  owner  elect,  the  trial  must 
be  by  jury.*    However  questionable  this  ruling  may  be,'  it  is  now 
the  settled  law.*    The  appeal  before  the  court  is  usually  a  trial  as 
to  the  damages,  which  is  a  trial  upon  the  instrument  of  appropria- 
tion, and  exceptions  to  the  award    Though  the  land  owner  may 
controvert  the  right  to  make  the  appropriation,  as  the  cause  of  ac- 
tion is  controverted  in  a  civil  action  proper.^    At  the  trial  the 
land  owner  proceeds  to  take  the  burden  and*  prove  his  damages, 
:and  to  obtain  a  verdict  and  judgment  for  the  same  as  in  ordinary 
actions,  from  which  an  appeal  will  lie  in  like  manner.     The  pro- 
'Ceedings  upon  appeal  on  exceptions  do  not  prevent  the  company 
irom  taking  possession  of  the  property,  and  using  the  same,  pro- 
yiding  the  damages  assessed  are  paid  or  tendered,  and  when  this 
ds  done,  the  further  litigation  relates  to  the  amount  of  the  dam- 
Ages  only,  and  if  the  company,  before  the  assessment,  will  tender 
A  sum  equal  to  that  afterwards  recovered,  the  costs  are  equally 
divided  between  the  company  and  the  owner.* 

§  62.  Measure  of  damages  where  private  property  is  taken 
for  public  use.  Both  the  provision  of  the  code  in  substitution 
of  the  writ  of  ad  quod  damn/wm^  and  the  sections  of  the  ndl- 
road  law  discussed,  are  simply  the  legal  modes  of  appropriation 

>  E.&  C.  R.  R.  Co.  9.  Miller,  80  Ind.  *  Grand  Rapids  etc.  Co.  o.  Horn,  41 
209,  citing  Local  Laws  1849.  Ind.  479. 

« McMahon  v.  R,  R.  Co.  5  Ind.  418.         '  Swinny  c.  The  Ft.  W.  M.  &  O.  R. 

>  L.  £.  M.  &  St  L.  R.  R.  9.  Heath,  9    R  Co.  59  Ind.  205. 

Ind.  558.  B  Hopkins  «.  The  Pike  Co.  46  Ind. 

^Louisville  etc.  Co.  v.  Dryden,  89  188. 
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of  private  property  to  public  use  under  the  exercise  of  the  power 
of  eminent  domain.  A  general  discussion  of  the  subject  here 
would  be  out  of  place,  and  is,  therefore,  not  proposed.  But  the 
measure  of  damages  is  an  important  question  in  every  case,  and, 
though  not  properly  within  the  range  of  practice,  is  so  intimately 
connected  with  it  as  to  justify  a  concise  statement  of  the  rule.  At 
the  foundation  of  the  proceeding,  is  the  proposition  that  to  entitle 
the  owner  to  damages,  the  property  must  be  taken  in  a  strict  legal 
sense;  there  must  be  a  manual  touching  and  appropriation  of  some 
part  of  the  property,  either  by  the  proposed  structure,  or  in  case 
of  a  dam  by  the  backing  of  the  water  thereon.  No  consequential 
injury,  therefore,  will  be  sufficient;  there  must  be  an  actual  taking. 
It  was  formerly  held  that  where  lands  were  already  incumbered 
with  a  public  easement,  as  with  a  street,  that  the  location  of  a 
road  over  it  was  not  a  taking,  such  as  to  authorize  the  assessment 
of  damages.!  But  this  doctrine  has  been  overruled,  and  it  is  now 
held  that  such  a  construction  is  the  imposition  of  an  additional 
burden,  and  entitles  the  owner  to  have  his  damages  assessed,  before 
such  a  location  can  be  made.^  The  measure  of  damages  in  this  class 
of  cases  is  stated  by  a  text  written  thus:  '^  The  measure  of  dam- 
ages to  land  by  the  opening  of  a  highway  or  a  railway  through  it,  is 
the  difference  between  its  market  value  with  and  without  the  im- 
provement." '  And  this  seems  to  imply  that  the  damages  not  only 
embrace  the  value  of  the  property  taken  and  the  injury  present, 
but  prospective,  to  that  which  remains.^  This,  however,  does  not 
comprehend  consequential  damages,  or  such  as  are  equally  suffered 
by  the  proprietors  of  adjacent  lands  not  taken.  ^  Questions  some- 
times arise,  where  the  same  proprietor  has  several  tracts,  lots  or 
other  subdivisions  adjoining,  and  part  of  one  only  is  taken, 
whether  the  damages  to  these  lots  or  tracts  of  which  no  part  is 
taken,  can  be  taken  into  account,  and  it  has  been  sometimes  held 
that  they  can,  *  where  there  is  a  joint  occupancy  or  inclosure.  But 
in  the  absence  of  direct  decision  in  this  state,  it  is  difficult  to 

1  Pl-otzman  v.  I.  &  C.  R.  R.  Co.  9    d,  and  the  numerous  cases   therein 
Ind.  407.  cited. 

•  Cox  «.  The  L.  N.  A.  &  C.  R  R       «Id. 

Co.  48  Ind.  179.  •  Welch  v.  Mil.  &  St  Paul  R  R  Co. 
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extend  the  principle  of  direct  damages  beyond  the  particular  tract 
or  parcel  of  which  part  has  been  taken. 

§  63.   General  observations  on  the  suijecta  e/mhraced  in  the  pre- 
ceding sections.    Allusion  has  already  been  made  to  the  confusion 
resulting  from  the  two  statutes  which  have  been  the  subject  of 
consideration  here.     It  is  greatly  to  be  regretted  that  these*  sub- 
jects had  not  been  unified  by  a  few  simple  provisions  abolishing 
all  vestiges  of  these  eccentric  special  proceedings,  and  giving  the 
corporation  and  land  owner  respectively,  the  right  to  proceed  by  a 
civil  action,  to  appropriate  lands  and  have  the  damages  assessed 
On  the  one  part,  and  to  have  the  damages  assessed  on  the  other 
part  where  the  appropriation  is  made  before  the  assessment    There 
is  scarcely  any  reason  for  providing  for  a  different  mode  of  deter- 
mining the  questions  of  law  and  fact^  arising  in  this  class  of  cases, 
from  that  which  obtains  in  ordinary  civil  actions.    These  Bogges- 
tions  are  made  in  reference  to  the  possibility  of  a  revision  of  the 
code  at  no  distant  day,  and  with  a  view  of  calling  attention  to  the 
subject  of  unification,  as  well  as  simplification  in  codifying. 

HABEAS  CORPUS. 

§  64.     General  character  of  the  toritj  hy  whom  grantedj  tznd  in 
whose  famoT,    This  ancient  writ,  the  origin  and  history  of  which 
is  presumed  to  be  familiar  to  every  intelligent  lawyer,  is  preserved 
to  us  by  our  constitution,^  and  is,  as  it  has  been  for  centuries,  both 
in  this  country  and  in  England,  the  great  safeguard  of  the  liberty 
of  the  citizen.   It  is  granted  by  every  court  of  record  in  term  time, 
and  by  every  judge  thereof  in  vacation,  and  in  favor  of  any  one 
who  is  restrained  of  his  liberty.*     The  object  of  the  writ  is  to  have 
the  party  alleged  to  be  restrained  of  his  liberty  brought  before  the 
court  or  judge,  by  whom  the  writ  is  granted,  so  that  inquiry  may 
be  had  as  to  the  legality  of  the  restraint,  and  that  the  party  may 
be  discharged  if  the  restraint  is  found  to  be  illegal    The  proceed- 
ing under  this  writ  is  summary,  is  determined  by  the  court,  or 
judge  without  a  jury,*  and  may  be  had  upon  the  proper  applica- 
tion by  any  person  claiming  to  be  under  illegal  restraint.*      It 
would  be  tedious  and  perhaps  unprofitable  to  enumerate  the  cases 

» Const  Art  I,  g  37 ;  1 R.  8.  (1876)  25.       »  Gamer  «.  Gordon,  41  Ind.  aa. 
•  a  R.  8.  (1876)  289-2»l,  §§  714-717 ;       *  3  R  8.  0^^^)  290,  and  notes. 
Acts  1875,  p.  68. 
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in  which  the  writ  may  be  had,  but  the  reader  is  referred  to  the 
authorities  cited  in  the  notes  to  this  section.^    But,  although  the 
general  rule  of  universal  right  to  have  the  writ  issued  is  as  just 
stated,  yet,  there  are  some  restraints  upon  it  which  public  policy 
renders  necessary,  and  which  will  be  noticed  in  another  section, 
§  65.     AppliGotion  for  the  wrU^  how  made;  the  oomplaintj  its 
emtenta.    The  application  for  the  writ  must  be  by  complaint  or 
petition,  verified  by  the  plaintiff  or  some  one  in  his  behalf,  and 
must  contain  the  specific  averments:  1.  By  whom  the  person,  in 
whose  behalf  the  writ  is  applied  for,  is  restrained  of  his  liberty, 
and  the  place  where,  naming  all  the  parties,  if  they  are  known, 
or  describing  them  if  they  are  not  known.    2.  The  cause  or  pre- 
tense of  the  restraint,  according  to  the  best  of  the  knowledge  and 
belief  of  the  applicant.    8.  If  the  restraint  be  alleged  to  be  illegal, 
in  what  the  illegality  consists. 

§  66.     The  vmtj  its  issuance^  contents  and  service.     Upon  the 
filing  of  the  complaint  or  petition,  counsel  for  the  plaintiff  usually 
makes  application  to  the  court,  if  in  session,  and  if  not,  then  to  the 
judge  of  the  court  in  which  the  complaint  is  filed.     Upon  the 
making  of  the  application,  the  court  examines  the  complaint  and 
if  a  prima  jfhcie  case  is  made,  orders  the  issuance  of  the  writ, 
though  the  writ  is  regarded  with  such  great  favor  that  it  is  treated 
as  a  writ  of  right,  and  an  application  is  very  rarely  refused.    The 
inquiry  as  to  the  sufficiency  of  the  complaint  necessarily  arises 
upon  the  hearing,  and  hence,  in  practice,  the  writ  is  rarely  if  ever 
denied  upon  the  ground  of  the  insuficiency  of  the  complaint. 
But  if  the  court  or  judge,  to  whom  the  application  is  made, 
should  refuse  an  application  upon  the  ground  that  good  cause 
was  not  shown  in  the  complaint,  it  would  be  but  a  proper  exer- 
cise of   judicial  discretion.    An  improper  refusal  can  be  re- 
dressed by  appeal.    But,  in  view  of  the  consequences  of  a  mis- 
take, it  must  be  an  extraordinary  case  that  will  justify  a  refusal  of 
the  writ  in  the  first  instance.     If  the  court  is  in  session,  the  writ 
being  granted,  an  order  is  entered  in  the  minutes  directing  its  is- 
suance and  fixing  the  time  and  place  for  hearing.    If  the  applica- 
tion be  made  to  the  judge  in  vacation,  the  order  is  usually  indorsed 
upon  the  complaint  and  signed  by  the  judge.   The  writ  is  issued  by 

1 3  R  8.  (1876)  200,  and  notes. 
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the  clerk  under  his  seal,  directed  to  the  officer  or  person  charged 
to  have  the  applicant,  or  the  person  for  whose  release  the  writ  is 
prosecuted,  under  restraint,  commanding  him  to  have  such  person 
before  the  court  or  judge,  at  the  time  and  place  mentioned  in  the 
order,  and  also  designated  in  the  writ,  to  do  and  receive  what  the 
court  or  judge  shall  order  concerning  him,  and  to  have  then  and 
there  the  writ.^    The  writ  is  served  by  the  delivery  thereof  to  the 
person  to  whom  it  is  directed.     If  it  be  directed  to  the  sherift',  the 
clerk  delivers  it  to  him  directly  without  delay,  and  if  it  be  di- 
rected to  any  other  person,  it  is  delivered  to  the  sherijRE  by  the 
clerk,  and  by  him  at  once  delivered  to  the  person  or  persons  to 
whom  directed.^    If  he,  she  or  they  cannot  be  found,  or  refuse 
admittance  to  the  sheriff,  the  writ  may  be  served  by  leaving  it  at 
his,  her  or  their  residence  or  affixing  the  same  in  some  conspicu- 
ous place,  either  at  the  residence  of  the  detainer  or  at  the  place 
where  the  prisoner  is  detained." 

§  67.     Of  the  retv/m  of  the  writ  and  proceedings  thereon^  the 
hearing  and  jvdgment  of  the  cov/rt.    The  person  to  whom  the 
writ  is  directed  must  forthwith  return  the  same,  and  bring  before 
the  court  or  judge  the  person  restrained,  and  show  cause  why  he 
detains  him,  or,  if  he  fails  to  do  so,  the  court  will  order  a  release 
at  once.    The  right  of  personal  liberty  being  inherent,  and  se- 
cured by  the  bill  of  rights,  the  general  presumption  of  his  right 
in  this  respect  throws  upon  the  person  restraining  him  the  burden 
of  establishing  some  legal  authority  for  such  detention.     And  so, 
if  he  seek  to  detain  the  person  after  the  service  of  the  writ,  he 
must,  in  addition  to  bringing  the  person  detained  before  the  court 
or  judge,  show  cause  in  a  written  return  to  the  writ.     The  return 
must  contain,  1.  The  authority  or  cause  of  the  restraint.     2.  If 
the  authority  be  in  writing,  a  copy  must  be  exhibited  or  appended 
to  it  and  the  original  must  be  produced  at  the  hearing.     3.  If 
he  has  parted  with  the  custody  of  the  person,  and  transferred  it  to 
another,  after  having  had  it,  he  must  state  to  whom,  the  time  and 
place  and  cause  of  such  transfer.    This  return  must  be  signed  and 
verified,  and  upon  this  and  the  complaint  the  case  stands  for  hear- 
ing; unless  the  plaintiff  deem  the  return  insufficient  in  law  to  jus- 
tify the  detention,  when  he  may  except,  and  this  exception,  like  a 

» 2  R  S.  (1876)  291,  §  717.  •  Id.  291,  292,  §§  718-719.  » Id.  §  780. 
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demarrer,  raises  the  qaestion  of  tha  Biifficieacy  of  the  sam3.     If 
the  exception  be  sustained,  and  the  respondent  does  not  amend 
the  return,  the  party  is  discharged.     If  the  return  be  deemed  by 
the  petitioner  or  plaintiff  suflBcient,  he  may  take  issue  by  reply  in 
denial  or  affirmatively,  but  the  affirmative  matter,  except  in  crim- 
inal charges,  must  be  verified.^    The  issues  being  thus  formed,  the 
court  or  judge  proceeds  at  once  to  a  hearing  upon  the  allegations 
of  the  parties,  and  the  proofs  offered.     If  good  cause  is  shown  for 
the  restraint,  the  court  or  judge  enters  an  order  remanding  the 
party  into  the  former  custody.     If  no  sufficient  cause  is  shown, 
the  court  or  judge  .enters  an  order  releasing  him.    This  order,  if 
in  term  time,  should  be  entered  as  any  other  judgment;  if  in  va- 
cation, it  is  usually  entered  and  signed  by  the  judge  and  placed 
in  the  files. 

§  68.     C(iBe%  wherein  a  paHy  held  under  sentence  of  a  court 
upon  an  vaiexpired  term  will  not  he  discharged.    No  court  or 
jadge  may  inquire,  under  this  writ,  into  the  legality  of  any  judg- 
ment or  process,  whereby  the  party  is  in  custody,  nor  discharge 
him  when  the  term  of  commitment  has  not  expired  in  any  of  the 
{allowing  cases:    1.  Upon  process  issued  by  any  court  or  judge  of 
the  United  States,  where  the  court  or  judge  has  exclusive  juris- 
diction.    2.  On  any  process  issued  upon  the  judgment  of  any 
court  of  competent  jurisdiction.    3.  Any  contempt  of  any  court, 
officer  or  body  having  authority  to  commit,  excepting  an  order  of 
commitment  in  a  civil  action  as  for  a  contempt  to  enforce  the 
remedy  of  a  party.    4.  Upon  a  warrant  issued  from  the  circuit 
court  upon  an  indictment  or  information.^    In  addition  to  these 
restrictions  upon  the  abuse  of  this  proceeding,  the  court  or 
judge  will  disregard  all  technical  informalities,  ahd  will  see  that 
a  person,  otherwise  lawfully  held,  shall  not  be  discharged  with- 
out a  meritorious  right  to  his  liberty,  and  to  this  end  will  re- 
quire the  applicant  to  notify  the  prosecutor,  and  will  have  the 
prosecuting  witnesses  brought  before  the  court  before  hearing  an 
application  for  bail  or  discharge  for  want  of  probable  cause.''    And 
in  all  cases  where  any  one  has  an  interest  in  continuing  the  re- 
straint, the  application  will  not  be  heard  without  notice  to  him.^ 
So  that  while  the  writ  is  always  available  to  promote  liberty  and 

>  2  R  S.  0876)  292,  §  728.       *  Id.  293,  g  725.       >  Id.  §  726.       « Id.  §  728. 
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prevent  oppression,  it  will  not  be  tolerated  for  the  liberation  of 
those  justly  amenable  to  imprisonment,  upon  anymore  techni- 
cal informality  in  the  writ  or  ]^rocee(iing3  under  which  they  are 
held. 

§  69.  Plenary  power  of  the  cowrt  or  judge  pending  the  pro- 
ceedings and  at  the  hearing.  The  court  or  judge  has  plenary 
power  to  compel  the  attendance  of  witnesses,  compel  obedience  to 
the  writ,  and  punish  all  evasions.  If  a  proper  affidavit  be  made, 
showing  a  contemplated  disobedience  to .  the  writ,  the  court  will 
issue  an  order  of  arrest,  either  for  the  restrainer  or  the  restrained, 
or  both,  and  cause  them  to  be  brought  before  the  court  or  judge,  to 
be  dealt  with  according  to  law.  And  the  court  or  judge  may 
make  all  necessary  orders  for  the  custody  of  the  person  restrained, 
pending  the  proceedings.  And  the  writ  may  even  issue  on  Sun- 
day in  case  of  emergency.^ 

MANDATE. 

§  70.     The  natv/re  and  office  of  the  writj  a/nd  by  what  courts 
issued.    This  is  the  writ  formerly  known  ai3  the  writ  of  manda-^ 
rrms^  and  it  is  defined  to  be  "  a  writ  issuing  in  the  name  of  the 
sovereign  authority  from  a  superior  court  having  jurisdiction,  and 
is  directed  to  some  person,  corporation  or  inferior  court  within  the 
jurisdiction  of  such  superior  court,  requiring  them  to  do  some 
particular  thing  therein  specified  which  appertains  to  their  office 
or  duty,  and  which  the  superior  court  has  previously  determined 
or  supposed  to  be  consonant  to  right  and  justice.''  *    And,  at  com- 
mon law,  it  lies  where  the  law  has  established  no  specific  remedy, 
and  where  in  justice  and  good  government  there  ought  to  be  one. 
Tlie  code  substantially  recognizes  this  definition,  and  authorizes 
the  issuance  of  the  writ  to  any  inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  of  an  act  which  the  law 
specially   enjoins,  or  a  duty  resulting  from  an  office,  trust  or  sta- 
tion."   Thus  the  character  of  the  writ  and  the  cases  in  -which  it 
may  issue  are  not  changed  by  the  code.    The  writ  is  issued  by  the 
supreme,  circuit  aud  superior  courts.  ^ 

>  2  R.  S.  (1876)  294,  §§  729-737.  *  2  R  8.  (1876)  996,  §  789. 

•  2  Bouv.  Law  Diet.  100  Sabd.  4,  an4       « Id.  295,  g  788. 
cases  cited. 
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§  71.    Application  for  rruindate^  complaintj  writ^  return^  for- 
mation and  trial  of  issues  of  law  amd  fact.    The  code  provides 
that  die  writ  shall  issue  upon  affidavit  and  motion,  but  the  mani- 
fest necessity  for  a  formal  written  complaint  here,  as  in  ordinary 
actions,  suggests  what  is  really  the  practice,  that  is,  the  filing  of   . 
a  verified  complaint  setting  forth  Ae  grounds  upon  which  the 
motion   is  based,  and  the  action  is  in  the  name  of  the  state 
on  the  relation  of  the  party  pursuing   the  remedy.    The  com- 
plaint should  set  forth  such  facts  as  will  entitle  the  plaintiff  in 
the  proceedings  to  the  writ;  it  should  be  verified  by  the  plaintiff 
or  Bome  proper  persons  in  his  behaJf,  and  should  be  signed  and 
indorsed  by  counsel,  and  should  contain  a  prayer  for  the  writ, 
setting  forth  the  specific  action  of  the  corporation  body  or  per- 
son fiought  to  be  enforced.    The  motion  must  be  in  term  time, ) 
but  no  pre^dou8  notice  or  summons  issues,  the  writ  itself  being  \ 
the  process.     The  court,  upon  motion  of  the  plaintiff,  upon  the 
filing  of  the  complaint,  if  it  appear  sufficient  j?rmflj  facie^  orders 
the  issuance  of  the  writ,  for  though  it  is  not  a  writ  of  right, 
the  court  does  not  usually  expa/rte  scrutinize  the  complaint  very 
closely.     The  statute  provides  for  the  writ,  either  altemati/oe  or 
feTeinptoTy\  but  inasmuch  as  to  award  a  peremptory  mandate,  in 
the  first  instance,  would  be  to  deny  the  respondent  a  hearing,  be- 
fore passing  upon  the  merits  of  the  cause,  the  practice  is  to  issue 
an  alternative  writ    It  is  issued  by  the  clerk  under  the  seal  of  the 
court,  commanding  the  party  to  whom  it  is  directed  t<D  do  the 
required  thing,  or  show  cause  why  he  does  not  obey  the  mandate  of 
the  writ,  at  a  time  fixed  in  the  same.    The  writ  should  be  delivered 
by  the  clerk  to  the  sheriff,  and  by  him  to  the  respondent,  who  must 
return  the  same  at  the  appointed  time  and  place,  or  in  default  a  per- 
emptoiy  writ  "(dll  issue,  commanding  the  performance  of  the  requir- 
ed act.^  But  if  the  respondent  shall  elect  to  do  the  required  thing,  he 
can  do  so,  and  so  return.    But  if  he  shall  elect  to  controvert  the  right 
of  the  plaintiff,  he  may  appear  and  move  to  quash  the  writ  for  insuffi- 
ciency of  the  complaint,  or,  perhaps  more  properly,  demur  to  the 
same  for  want  of  sufficient  facts.     If  the  court  should  wrongfully 
OTerruIe  the  motion  in  the  one  case,  or  the  demurrer  in  the  other, 
the  point  should  be  saved  by  exception  on  the  record,  as  in  ordi- 
nary cases  in  the  latter  case,  or  by  bill  of  exceptions  in  the  former. 

>  2  R  S.  (1876)  297,  %%  740,  741,  748. 
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The  respondent  slionld  file  lis  return  to  the  writ,  which  may  serve 
alike  as  the  answer  to  the  complaint;  when  the  defendant  files  his 
return  or  answer,  issues  of  law  or  fact  may  be  formed  thereon  and 
determined  as  in  civil  actions.^    And  the  court  has  the  same  gen- 
eral powers  as  in  civil  actions;^  and  although  under  the  general  pro- 
visions of  the  code  the  parties  would  not  be  entitled  to  a  jury,  still 
the  statute  seems  to  contemplate  such  a  trial,  and  where  an  issue 
of  fact  is  to  be  tried,  either  party  may  demand  a  jury,*  though, 
in  most  cases,  it  would  be  inappropriate,  and,  in  practice,  it  rarely 
occurs.     The  defendant  appearing  and  filing-a  I'etum  or  answer  to 
the  writ,  the  plaintiff  may  test  its  sufficiency  by  exception  or  motion 
to  set  aside  for  insufficiency,  or  demurrer,  but  as  the  latter  mode  has 
been  recognized  by  the  supreme  court,*  it  is  perhaps  the  safest,  es- 
pecially as  in  cases  of  a  motion  to  reject,  it  can  only  be  placed 
in  the  record  by  bill  of  exceptions.    The  answer  or  return  having 
been  held  bad,  unless  the  defendant  amend,  the  court  will  render 
final   judgment  for  a  peremptory  writ,  which  it  will   enforce 
by  attachment  if  necessary.     If  he  amend  or  the  answer  be  held 
good  in  the  first  instance,  the  plaintiiF  may  reply,  etc.     If  the  is- 
sues of  law  or  fact  are  finally  found  for  the  defendant,  final  judg- 
ment is  rendered  against  the  plaintiff  and  in  behalf  of  the  defend- 
ant.   If  the  issue  be  found  in  favor  of  the  plaintiff,  be  is  entitled 
to  final  judgment  for  the  peremptory  writ  and  damages  as  upon.a 
false  return,  though  in  most  cases  there  would  be  but  nominal 
damages,  and  a  peremptory  writ  issues  in  all  cases  where  a  final 
judgment  is  in  favor  of  the  plaintiff,  which  will  be  enforced  by 
attachment  and  fine  or  imprisonment,  or  both.' 

§  72.  In  whxt  cases  the  writ  granted  or  refused.  The  supreme 
court  only  grants  the  writ  so  far  as  is  necessary  for  the  exercise  o£ 
its  function.'  It  will  issue  the  writ,  in  a  proper  case  to  compel  the 
judge  of  an  inferior  court  to  sign  the  record  of  the  proceedings  had 
before  him  or  his  predecessor;  or  to  sign  a  biU  of  exceptions.''  And 
to  compel  such  courts  to  carry  out  the  instructions  of  the  supreme 
court  in  cases  remanded  by  it,  by  the  entry  of  the  pi-oper  or- 

>  2  R.  S.  (1876)  297,  8  742 ;  Jessup  «.       »  2  R.  S.  (1876)  297,  §§  74^-745. 
Gary,  unreported.  •  Id.  296,  §  738 ;   State  v.  Biddle,  86 

•  Id.  §  744.  Ind.  188. 

'  Id.  297,  g  742,  743.  ^  Jelly  «.  Roberts,  60  Ind.  1 ;  and 

*  Wheeler  v.  Burrows,  18  Ind.  14.        cases,  p.  7. 
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dere;^  or  to  compel  the  clerk  of  an  inferior  conrt,  to  make  out  a 
complete  transcript  of  the  record  and  proceedings  in  a  cause.^ 
And  generally,  to  compel  the  judges  and  clerks  of  inferior  courts, 
from  which  an  appeal  lies  to  the  supreme  court,  to  discharge  all 
duties  imposed  upon  them  connected  with  appeals,  and  to  compel 
the  performance  of  which,  no  specific  remedy  is  provided.  The 
circuit  and  supenor  courts,  having  general  jurisdiction  to  grant 
the  writ,  will  do  so  in  all  the  cases  embraced  in  the  definition 
already  given,  among  which  may  be  enumerated:  to  compel  a 
clerk  or  other  officer, 'whose  duty  it  is  to  approve  a  bond,  to  dis- 
charge his  duty  upon  refusal.*  To  compel  the  board  of  comrais- 
sionerB  to  make  a  record  |o  as  to  allow  an  appeal  in  case  of  a 
county  boundary.*  To  compel  a  school  trustee  to  discharge  his 
duly  by  expelling  or  admitting  scholars."  And  where  money  has 
been  raised  by  taxation  for  the  payment  of  teachers  in  the  pub- 
lic schools,  and  is  in  the  hands  of  the  officer  entrusted  by  law 
with  the  duty  of  making  payment,  the  writ  of  mandamus  will  lie 
in  behalf  of  a  teacher  who  has  rendered  services  in  accordance 
with  the  law,  and  who  is  entitled  to  payment  out  of  the  school 
fund,  to  compel  the  proper  officer  to  draw  the  order  for  the  pay- 
ment of  the  money,  the  remedy  by  action  against  the  officers 
being  regarded  as  inadequate.*  To  compel  a  public  officer  upon 
the  demand  of  the  state,  to  discharge  a  public  duty,  as  to  com- 
pel the  auditor  to  issue  his  duplicate,  omitting  an  illegal  tax.'' 
To  compel  a  railroad  company  to  discharge  its  duty  to  a  town 
or  city,  in  keeping  its  street  occupied  by  the  company,  in  repair.* 
To  compel  the  state  treasurer,  to  pay  a  warrant  properly  drawn 
upon  him,  when  he  has  funds  in  his  hands  subject  to  draft* 
To  compel  the  officers  of  an  election  who  wrongfully  refuse  to 
isene  a  certificate  of  election  to  the  person  entitled  tp  it.^  To  com- 
pel a  township  trustee  to  levy  a  tax  to  pay  damages  awarded  for 
the  opening  of  a  road.^    To  compel  the  officers  of  a  corporation, 

>  State  «.  Biddle,  supra.  «.  Trustees,  6  Vroom,  806. 

•  State  V.  WaUace,  41  Ind.  445.  ^  Hamilton  f>.  The  State,  3  Ind.  452. 
'  Oulick  V.  New,  14  Ind.  98.  *  I.  &  C.  R.  R.  Co.  0.  Lawrenceburg, 
«  Boaid  of  Corn's  of  Warren  Co. «.  87  Ind.  480. 

Ennis,  16  Ind.  250.  •  Hoff  v.  KimbaU,  89  Ind.  411. 

•  Wheeler  «.  Barrow,  18  Ind.  14.  >®  Eissler  0.  Cameron,  89  Ind.  488. 

•  High  on  Ex.  Bern.  §  861 ;  Apsgan       "  Huntington  «.  Smith,  25  Ind.  486. 
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to  allow  stock  transferred  upon  its  books.^    To  compel  the  board 
of  commissioners  upon  the  relation  of  a  voting  tax  payer,  but  not 
the  company,  to  levy  a  tax  to  build  a  railroad,  where  the  tax  has 
been  regularly  authorized  by  the  proper  proceedings  under  the 
railroad  law.*    To  reinstate  a^cijty  attorney  qj  ot]^r  c]ty  officer 
i^nproperlv  removed^'    To  compel  the  auditor  t^isspie  a  w^rant 
for  an  allowance  by  the  board  of  county  commissioners.^    To  com- 
pel a  congregation  to  receive  a  pastor  duly  appointed  by  church 
authority  and  pennit  him  to  occupy  the  pulpit  and  discharge  his 
pastoral  duties.'    And  to  compel  the  common  council  to  take  the 
necessary  steps  to  enable  a  contractor  to  enforce  his  lien  for  im- 
provements against  property  owners.'    But  the  court  wjll  never 
grant  the  writ  against  fmy  court  officer  or  municipal  corporation, 
to  control  the  action  of  the  court  officers  or  corporation  in^  tlie  per- 
formance of  a  duty  involving  the  exercise  of  the  judicial  fimcUon 
or  of  discretionary  power,  nor  wliere  the  applicant  has  aqi^ther 
clear  and  specific  remedy.''    The  general  rule  seems  to  be  this:  "so 
far  as  regards  inferior  judicial  tribunals,  the  operation  of  the  writ 
of  mandate  is  confined  simply  to  a  mandate  thftt  they  proceed,  but 
as  to  corporations  and  ministerial  officers,  it  is  competeat  for  the 
writ  not  only  to  dii'ect  them  to  act,  but  to  prescribe  the  mode  in 
which  they  shall  act." '    And  as  respects  corporations  and  minis- 
terial officers,  the  existence  of  another  adequate  remedy  against 
them  has  been  held  generally  to  be  no  objection  to  awarding  a 
TMi/nddte?    And  this  is  in  accordance  with  the  definition,  in  spirit, 
both  of  the  common  law  and  the  code,  though  no  case  under  the 
code  has  gone  so  far,  yet  there  has  been  no  ruling  upon  the  precise 
point 

WRIT  OF  PROHIBITION. 

§  73.   The  nature  and  effect  of  the  writ.    This  writ,  as  its  name 
implies,  is  the  converse  of  the  writ  of  mandate;  one  commands  the 

» The  G.  &  C.  Turnpike  Co.  v.  But-  •  Chapin  t.  Osborn,  20  Ind.  09. 

ler,  45  Ind.  1,  and  cases  cited.  *  State  ex  rel.  Reynolds  «.  The  Board 

'Board  Corn's  Crawford  Co.  «.  L.  ofCom*sofTippecanoeCo.45  Iad.601. 

&  St  L.  A.  L.  R  R.  80  Ind.  102.  This  case  contains  a  very  discriminat- 

•City  Madison  «.Korbly, 82  Ind. 74.  ing  statement  of  both  points  men- 

^  State  ex  rel.  etc.  v.  Buckles,  80  Ind.  tioned  in  the  text,  with  the  citation  of 

272.  numerous  authorities. 

*  People  0.  Steele,  2  Barb.  807,  and  >  People  «.  Steele,  supra, 

cases  cited.  *  Id. 
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inferior  court  or  tribunal  to  proceed,  the  other  to  hold.  The  one  pro- 
pels, the  other  re&trainB.  It  is  issued  upon  petition  or  sworn  com- 
plaint^ in  the  name  of  the  state,  at  the  suit  of  some  one  interested  as 
relator,  and  commands  the  inferior  tribunal  to  stay,  for  the  time  be- 
ing and  to  show  cause  why  it  shall  not  be  perpetually  inhibited  from 
proceeding.  Upon  a  return  of  the  alternative  writ,  and  a  summary 
hearing,  the  court  either  renders  a  judgment  for  a  prohibition 
absolute,  or  for  leave  to  proceed  according  to  the  merits  of  the  case, 
and  when  the  judgment  is  so  rendered,  the  one  or  the  other  writ 
issues,  as  the  case  may  be  and  is  the  final  process  for  the  enforce- 
ment of  the  judgment.  Where  the  prohibition  absolute  is  awarded, 
the  judgment  in  such  case  is  enforced  by  attachment;  and  after 
the  final  judgment  of  prohibition  absolute,  any  proceedings  of 
the  court  or  tribunal  prohibited  would  be  inoperative.*  We  take 
this  proceeding  from  the  common  law,  and  it  is  but  little  used 

nnder  our  system. 

INFORMATION. 

§  74.  Informations  hefore  the  code.  The  term  imforrrvatvon  in 
its  general  legal  senA»  signifies  a  criminal  accusation,  and  serves 
the  part  of  an  indictment.  ^  But  an  information  in  the  nature  of 
the  writ  of  quo  warrarUo^^  which,  is  a  civil  remedy  and  a  proceed- 
ing against  any  one  who  usurps  a  franchise  or  office,  was  long  in 
force  in  England  before  our  revolution,  and  was  adopted  by  our 
adoption  of  the  common  law  as  well  as  by  special  statutes.*  *  This 
is  the  proceeding  adopted  by  the  framers  of  the  code,  being  in 
substance  a  reenactment  of  the  code  of  1843,  upon  this  subject  ^ 
And  the  present  provisions  would  have  been  called  by  the  proper 
name  but  for  the  fact  that  the  code  of  procedure  was  framed  by 
wise  and  good  men,  who,  though  wise  and  good,  fancied  they 
could  simplify  the  science  of  the  law  by  dispensing  with  techni- 
cal terms.  But,  notwithstanding  the  act  cannot  be  identified  by 
its  title,  yet  as  it  is  easily  identified  by  inspecting  its  several  pro- 
visions, no  serious  inconvenience  arises  from  the  defect  in  the 
title,  and  we  still  recognize  the  proceeding  as  an  information  in 
the  nature  of  qiu>  warranto. ' 

§  75.     In  what  (xues  the  information  may  he  filed.    An  in- 

1 2  R  8.  (1870)  d96,  gg.  746-48.  « Id. 

•  Bout.  Law  Diet  681.  •  Yonkey  «.  State,  87  Ind.  286. 
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formation  may  be  filed  against  any  person  or  corporation  in  the 
following  cases:     1.  Where  any  person  usurps,  or  intrudes  into, 
or  unlawfully  holds  or  exercises  any  public  office,  or  any  franchise 
within  the  state,  or  any  office  in  any  corporation  created  by  the 
authority  of  this  state.     2.  Whenever  any  public  officer  has  done 
or  suflfered  any  act  which,  by  the  provisions  of  law,  works  a  for- 
feiture of  his  office.    3.  Where  any  association  or  number  of  per- 
sons act  within  this  state  as  a  corporation,  without  being  l^ally 
incorporated.    4.  Or  where  any  corporation  does  or  omits  acts, 
which  amount  to  a  surrender  or  a  forfeiture  of  their  rights  and 
privileges  as  a  corporation,  or  where  it  exercises  powers  not  con- 
ferred by  law.    5.  For  the  recovery  of  property  escheated  to  the 
state.    6.  To  annul  letters  patent,  or  deed  granted  by  state  officers, 
when  obtained  by  fraud. 

§  76.   By  whom  information  to  he  filedy  its  requisites^  the  par- 
ties^ and  general  character  of  the  proceeding.    It  seems  to  have 
been  assumed  in  the  practice  in  some  of  the  circuits  that  the  pros- 
ecuting attorney  should  in  all  cases,  at  least  proforma^  appear  to 
have  filed  the  information,  and  that  his  name  should  be  signed. 
This  view,  however,  is  not  warranted  by  the  code.     He  is  to  file 
informations  in  those  cases  of  public  concern,  where,  in  his  opin- 
ion, the  public  interest  requires  it,  or  where  he  shall  be  so  directed 
by  the  court  or  other  proper  authority.*     In  such  cases,  there 
being  no  private  person  interfering,  the  proceeding  should  be 
in  the  name  of  the  state,  upon  the  relation  of  the  prosecuting 
attorney.    But  where  the  subject  of  the  proceeding  is  an  office, 
franchise  or  corporation,  any  person  interested  therein  may  file 
the  information,  in  the  name  of  the  state,  uix>n  his  own  -rela- 
tion.^   Formerly  the  writ  issued  requiring  the  alleged  usurper 
or  intruder  to  show  cause;  but  now  the  information  is  a  com- 
plaint, and  may  be  in  several  paragraphs,  •  and  the  proceeding  is  in 
every  essential  particular  as  to  process,  service,  forming  and  trials 
of  issues  of  law  and  fact,  and  the  rendition  of  judgment,  a  civil 
action.-  And  where  several  persons  claim  the  same  office,  they 
may  be  joined  in  the  information.*    And  it  has  been  recently  held 
that  the  parties  are  entitled  to  a  jury  trial,  as  of  right. 

» 2  R.  S.  (1876)  2d9  §  750.  » Yonkey  «.  The  State,  27    Ind.  «S6 

« Yonkers  c.  The  State,  27  Ind.  286 ;       *  2  R  S.  (1876)  800,  §  758. 
2  R.  S.  (1876)  §§  75(^-2. 
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§  77.  What  may  he  recovered  iy  the  sv^oces^vl  party;  and 
judgment^  how  enforced.  In  a  contest  for  the  right  to  an  office, 
if  the  relator  recover,  he  is  entitled  to  judgment  for  the  office,  and 
damages  for  being  kept  out,  up  to  the  date  of  judgment,  if  he 
claim  this  in  his  complaint;  if  not,  he  may  bring  his  action  for 
them.  And  having  qualified,  the  court  having  the  parties  before 
it,  vrill,  by  the  proper  judgment  and  by  process,  compel  the  illegal 
incumbent  to  vacate  the  office  and  surrender  the  books,  records 
and  files.^ 

§  78.  Judgment  of  ou^ter^forfeitv/re  and  dissolution  respective- 
ly, in  certain  enumerated  cases.  Where  a  defendant  is  found  guilty 
of  usurpation  or  intrusion  into  any  office  or  franchise,  under  the  laws 
of  the  state,  or  any  office  in  any  corporation,^  created  by  authority 
of  this  state,  or  where  any  public  officer  thus  charged  is  found 
guilty  of  having  done  or  suffered  any  act  which,  by  the  provision 
of  law,  works  a  forfeiture  of  his  office,  or  where  any  association 
of  persons  are  found  guilty  of  having  acted  as  a  corporation  with- 
out having  been  legally  incorporated,  the  court  will  give  judgment 
of  ouster  against  the  defendant  and  exclude  him  from  the  office, 
franchise  or  corporate  rights.  And  in  case  of  a  corporation,  it 
will  be  dissolved.^  These  provisions  contemplate,  that  where  this 
proceeding  is  resorted  to,  for  the  purpose  of  trying  the  title  to  an 
office,  and  the  ground  of  contest  is,  that  the  incumbent  has  been 
guilty  of  some  act,  which  by  law  renders  him  ineligible  to  office, 
or  works  a  forfeiture  thereof,  there  must  have  been  an  actual  con- 
viction of  the  person,  in  a  direct  proceeding  upon  a  charge  of  the 
alleged  offense,  or  criminal  charge,  before  the  party  can  be  de- 
clared ineligible,  or  his  office  can  be  declared  forfeited  in  this 
proceeding. 

§  79.  General  observations  upon  the  remedy  in  the  proceeding 
under  the  code.  The  court  will,  upon  final  judgment  of  forfeit- 
ure of  a  corporation,  decree  a  dissolution  of  the  same,  and  appoint 
a  receiver  to  take  charge  of  the  corporate  property,  and  will  con- 
form the  remedy  to  the  exigencies  of  each  particular  case;  indeed, 
there  is  so  little  to  distinguish  the  proceeding  from  an  ordinary 
civil  action,  that  but  for  the  fact  that  instead  of  generalizing  under 
the  code,  the  framers  I'eenacted  our  former  statutes,  there  need 

>  2  R  8.  (1876)  800,  §g  754-756.  •  Id.  g  759. 
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not  have  been  a  separate  provision.  There  are  few  decided  cases 
which  throw  much  light  upon  this  proceeding.  Where  the  pro- 
ceeding is  against  persons  claiming  to  exercise  franchise  as  a  cor- 
poration, it  must  be  against  the  jpersans  who  claim  to  constitute 
the  corporation,  and  if  the  corporation  be  brought  into  court  in 
its  corporate  name,  the  corporate  existence  is  thereby  admitted. 
But  where  it  is  sought  to  procure  a  forfeiture  of  the  franchise  by 
showing  acts  in  violation  of  its  charter  which  work  a  forfeiture, 
the  corporation  by  name  is  a  proper  party.^ 

DIVORCE. 

§  80.   InbToductory  section.    The  suit  for  divorce,  after  the  man- 
ner in  which  it  is  prosecuted  in  this  and  other  of  the  United  States, 
was  unknown  in  England  before  the  revolution,  and  the  cognizance  of 
the  subject  belonged  to  the  ecclesiastical  courts  and  formed  no  part 
of  the  common  law.     Indeed,  the  divorce  which  now  prevails  with 
ns  (a  vincula  matrimonii^  by  decree  of  a  court,  was  not  formerly 
known  in  England,  and  is  the  outgrowth  of  American  legislation. 
Although  this  class  of  divorces  was  granted  by  act  of  parliament 
f  I'om  an  early  period,  and  a  partial  separation  (a  mensa  et  thoro) 
was  granted  by  the  ecclesiastical  courts,  yet  as  our  law  upon  the 
subject  is,  unlike  most  other  subjects,  governed  solely  by  our  stat- 
utes, and  the  rulings  thereunder,  it  is  proposed  to  confine  the 
present  examination  to  the  substance  of  the  statutory  provisions 
and  their  constructions  by  the  courts.    And  while  the  suit  for  di- 
vorce is  not  a  ci/viZ  action^  within  the  meaning  of  the  code,  yet  the 
proceeding  is  so  analogous  in  many  of  its  peculiarities  to  one,  as 
to  render  it  proper  to  be  considered  in  a  work  on  practice,  and  so 
peculiar  as  to  entitle  it  to  a  separate  consideration.     Before  the 
code,  the  suit  was  very  much  as  it  is  now,  and  was  prosecuted  on 
the  chancery  side  of  the  circuit  court,  and  was  about  as  near  to  a 
suit  in  chancery  as  it  is  now  to  a  civil  action. 

§  81.  Of  void  marriages  and  the  isstie  thereof.  All  marriages 
solemnized  in  this  state,  prohibited  by  law  on  account  of  kindred 
or  color,  or  where  either  party  has  a  former  husband  or  ivife  living, 
are  void.*    But  the  issue  of  a  marriage,  void  on  account  of  kindred 

1  The  M.  0.  D.  Co,  v.  State  ex  rel.  Marly,  43  Ind.  286,  and  cases  cited. 

•  2  R.  S.  (1876)  824,  g  1. 
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or  color,  is  legitimate.*  And  where  either  party  to  a  marriage 
void  on  account  of  an  nndissolved  former  marriage,  contracts  such 
marriage  with  a  reasonable  belief  that  such  disability  does  not  ex- 
ist, the  issue  of  the  marriage,  begotten  before  the  knowledge  of 
the  disability  on  the  part  of  such  innocent  party,  is  legitimate.^ 

§  82.     Dworce  to  whom^  for  what  causes^  and  by  what  courts 
j^nted.    Divorces  are  granted  by  the  circuit  and  superior  courts 
of  the  county  in  which  the  applicant  resides.     The  person  apply- 
ing most  have  been,  for  two  years  immediately  preceding  the  com- 
mencement of  the  suit,  a  bona  fide  resident  of  the  state,  and,  for 
six  months  a  resident  of  the  county  in  which  suit  is  brought.'    As 
to  what  is  a  horui  fide  residence,  it  may  suffice  to  say,  that  no  resi- 
dence of  a  party  previously  residing  out  of  the  state,  commenced 
and  continued  long  enough  to  obtain  the  divorce,  and  then  discon- 
tinued, IB  bona  fide;  but  such  a  residence  is  a  fraud  upon  the 
court,  and  these  facts  being  shown  will  render  the  decree,  made 
against  a  defendant  who  was  never  within  the  state  and  never  ap- 
peared to  the  action,  liable  to  an  attack  even  collaterally  in  the 
courts  of  another  state  or  other  foreign  jurisdiction.    The  causes 
for  which  divorces  are  granted,  are  enumerated  as  follows:    1. 
Adultery.     2.  Impotency  existing  at  the  time  of  the  marriage 
3.  Abandonment  for  two  years.    4.  Cruel  and  inhuman  treatment 
by  either  party  towards  the  other.     5.  Habitual  drunkenness  of 
either  party.    6.  Failure  by  the  husband  to  make  reasonable  pro- 
vision for  his  family  for  a  period  of  two  years.     7.  The  conviction 
of  either  party  of  an  infamons  crime  subsequently  to  the  mar- 
riage.*    But  adultery  is  no  ground  for  divorce:    1.  When  it  has 
beeen  committed  with  the  consent  or  connivance  of  the  complain- 
ing party.     2.  Wliere  the  complaining  party  has  voluntarily  co- 
habited with  the  guilty  party  with  a  knowledge  of  the  fact,  or  has 
failed  to  apply  for  divorce  within  two  years  after  the  discovery  of 
the  act  of  adultery  complained  of.    3.  When  the  applicant  for  di- 
vorce has  also  committed  adultery,  under  such  circumstances  as 
would  entitle  the  opposite  party,  if  innocent,  to  a  decree.    These 
provisions  of  the  code,  as  now  enforced,  are  so  explicit  as  to  render 
litde  comment  necessary.    Our  system  of  divorce,  as  heretofore 

« 3  R  8.  a876)  824  8  8.  •  Id.  826,  §  7. 
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practiced  in  t}ie  courts,  was  long  a  standing  reproach  to  the  Btate, 
but,  as  now  guarded,  if  there  be  any  fault,  it  is  in  the  adminiBtra- 
tiou  of  the  law.  The  almost  absolute  necessity  of  lodging  a  lai^ 
discretionary  power  in  the  trial  judge,  and  the  inconvenience  of 
scrutinizing  tlie  rulings  of  the  courts  upon  appeal,  render  the  pro- 
curation of  divorces  quite  too  easy.  But  this  evil  is  rather  the  re- 
sult of  lax  administration  than  defective  laws. 

§  83.    Application  fir  divorce,  hmo  made,  petition  and  process 
and  ita  service  and  return.    The  suit  for  a  divorce  is  begun  by 
S[\ug&  petition^  which  is,  as  in  almost  all  other  cases  in  code  prac- 
tice, usually  called  a  complaint.    The  statute  says  this  pleading 
shall  "specify  the  causes  of  divorce  with  certainty  to  a  common 
intent,'"  which  means  that  the  complaint  must  be  framed,  as  all 
other  pleadings  should  be  framed,  in  a  proper  manner.     Thus  if 
the  charge  be  adultery,  the  time  and  place  at  which,  and  the  per- 
son with  whom  the  act  was  committed,  should  be  specified.    If 
the  charge  be  impotency,  the  character  of  the  same  sboold  be 
specifically  described.    If  cruelty,  the  particular  act  of  cruelty 
should  be  specified,  with  time,  place  and  circumstances.     If  con- 
viction for  an  infamous  crime,  the  crime  charged,  with   the  court 
in  which  the  conviction  was  had,  should  be  specified.     The  rules 
■of  pleading  here  do  not  materially  differ  from  a  complaint  in  a 
civil  action.     Accompanying  the  petition,  must  be  filed  the  plain- 
tiffs affidavit,  sworn  to  before  the  clerk,  stating  the   length  of 
time  he  has  been  a  resident  of  the  state,  and  stating  particularly 
the  place,  town,  township  or  city,  in  which  he  has  resided  for  the 
last  two  years,  and  stating  his  occupation,  or,  which  is  perhaps 
more  usual  in  practice,  these  allegations  are  made  in  the  petition, 
and  the  same  is  sworn  to.     The  petition  being  filed,  the  summons 
issues  as  in  a  civil  action,  and  is  served  and  returned  in  like  man- 
ner.'    Where  it  is  made  to  appear  by  affidavit  of  a  disinterested 
person,  that  the  defendant,  is  a  non-resident  of   the  state,  the 
clerk  makes  publication,  which  should  contain  a  notice   of  the 
pendency  of  the  action,  the  names  of  the  parties,  the   purpose  of 
the  action,  and  the  term  at  which  the  case  will  stand  for  bearing, 
and  in  other  respects  conforming  to  the  requirements  of   the  l&w 
concerning  notice  by  publication  in  civil  actions  already  consid- 

■  a  R.  S:  {1878)  iS»,%1.  •  Id.  828,  g  10. 
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ered,*  with  the  exception,  that  where  there  is  a  daily  paper  pub- 
lished in  the  county  where  the  action  is  brought,  the  notice  must 
be  inserted  therein.  And  in  all  cases  where  there  is  an  affidavit 
of  non-residency,  the  plaintiff  must  file  an  affidavit,  stating  the 
residence  of  the  defendant  if  known,  and  the  clerk  must  mark  the 
notice  in  a  copy  of  the  paper  containing  it,  and  mail  it  to  the  place 
of  residence  designated,  when  one  is  so  designated.'  If  the  resi- 
dence is  unknown,  the  want  of  knowledge  must  be  stated  in  the 
affidavit. 

§  84.     The  appearance  and  pleadings  of  the  defendant.    The 
case  stands  for  hearing  as  a  civil  action,  at  the  same  length  of  time 
after  service  as  a  civil  action,  ten  days  in  case  of  personal  service, 
and  thirty  days  in  case  of  publication,  and  the  computation  of 
time  is  governed  by  the  same  rules.'    If  the  defendant  do  not 
appear  and  proper  proof  of  service  be  made,  tlie  plaintiff  may  have 
his  default  as  in  civil  actions,  but  this  does  not  dispense  with  proof,^ 
and  as  to  the  question  of  residence,  this  must  be  proved  by  two 
witnesses  who  ^x^ freeholders  and  householders^  independently  of 
the  question  of  appearance  or  default.'    And  where  the  defendant 
does  not  appear,  it  is  made  the  duty  of  the  prosecuting  attorney 
to  appear  and  resist  the  divorce.*    The  defendant  appearing,  must 
answer  under  oath,  if  required  by  the  petition,^  otherwise  he  or 
she  may  answer  by  general  or  special  denial,  or  may  in  addition, 
file  a  cross  petition  or  complaint,  and  pray  for  a  divorce  and  ali- 
mony where  the  wife  is  defendant;  and  issues  may  be  formed 
npon  it  as  upon  the  original  petition.     The  case  may  proceed  upon 
both  petitions,  and  be  finallydetermined  at  the  hearing,  and  if  the 
plaintiff  dismiss  his  petition,  the  same  may  go  to  the  final  hear- 
ing without  further  notice  to  the  plaintiff.®    If  the  defendant  be 
required  to  answer  under  oath,  and  do  so,  his  admissions  will  not 
be  competent  elsewhere  nor  will  his  answer,  under  oath,  impose 
greater  proof  upon  the  plaintiff.' 

§  85.    Of  the  hearing  of  the  cause  and  the  trial  of  the  issties  of 

>  Bapra,  part  U,  cb.  II,  g§  20,  21.  'Id.  832,  §  26. 

»  2  R  S.  (1876)  823,  §  12.  '  Id.  329,  §  14. 
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law  and  fact.    Although  a  suit  for  divorce  is  not  a  civil  actiou  in 
the  strict  sense,  yet,  in  practice,  issues  of  law  apd  fact  are  deter- 
mined in  analogy  to  the  rules  of  practice  in  civil  actions  proper. 
But  as  the  pleadings  are  usually  simple,  little  controversey  in  gen- 
eral arises  over  them,  and  while  questions  of  law  are  raised  by  de- 
murrer or  motion  as  in  other  cases,  such  steps  in  divorce  cases  rarely 
occur.    The  hearing  coming  on,  the  evidence  is  taken  in  open 
court  or  in  depositions,  taken  as  in  civil  actions,  as  the  case  may 
be.     No  change  of  venue  can  be  taken  if  the  opposite  party  object 
and  neither  party  has  a  right  to  trial  by  jury,  for  the  same  reason.* 
Although  the  court  may  submit  issues  of  fact  under  tlie  pleadings, 
it  is  not  bound  by  law  to  do  so,  and  it  is  not  error  to  refuse.*   The 
court  having  heard  the  evidence  and  arguments  of  the  counsel,  or 
submitted  the  issues  to  a  jury  (as  is  said  rather  to  enlighten  itg 
conscience  than  to  bind  its  judgment"),  proceeds  to  render  its  de- 
cree which  will  be  the  subject  of  the  next  section. 

§  86.     The  decree  of  divorce;  rules  governing  its  rendition  — 
i4;8  form  and  effect.    The  issues  in  the  case  being  determined, 
the  court  renders  a  decree  according  to  the  finding.     Where 
there  is  a  petition  simply  and  issue  or  default  upon  it,  the  decree  is 
that  the  petition  be  dismissed,  and  the  divorce  refused,  or  the 
divorce  granted  according  to  the  finding.    If  the  plaintiff  be  the 
wife,  the  decree  is  for  alimony  in  certain  cases, which  will  pres- 
ently be  noticed,  and,  likewise,  if  the  wife  be  a  defendant,  still 
she  may  have  alimony  in  certain  cases.    If  the  case  go  to  a  hear- 
ing upon  petition,  answer  and  cross  petition,  the  decree  should 
be  for  the  dismissal  of  the  petition  or  cross  petition,  and  the 
granting  of  a  divorce  to  the  successful  party,  with  or  without 
alimony,  according  to  the  rules  yet  to  be  considered.     But  the 
divorce  must  be  granted  upon  the  application  of   one  party 
or  the  other,  and  the  granting  of  the  divorce,  generally,  in  such 
a  case  is  error.*    The  form  of  a  decree  for  a  divorce  is  simple, 
usually  reciting  the  finding  of  the  court,  and  formally  dissolv- 
ing the  bonds  of  matrimony  between  the  parties.    It  is  in  its 
nature  a  decree  or  sentence  m  rem  so  far  as  it  operates  upon  the 


*Mu8selman  v.  Musselman,  supra; 
Lewis  «.  Lewis,  9  Ind.  105 ;  Morse  «. 
Morse,  25  id.  156;  Ewing  v,  Ewing, 
24  id.  468  i  Gordon  v.  Gordon,  41  id.  92. 
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status  of  persons,  and  where  the  court  has  jurisdiction  of  the 
persons,  the  decree  as  to  such  statics  is  binding  upon  all  the 
world,  and  in  other  respects,  it  has  the  force  and  effect  of  other 
judgments.^  And  when  a  divorce  is  granted  in  favor  of  either 
party,  it  operates  to  sever  the  marriage  relation  as  to  both,^ 
and  as  to  all  others;  and  so  ff  decree  of  a  court  of  another  state 
has  alike  effect  in  this  state.*  A  divorce  granted  for  misconduct 
of  the  husband  entitles  the  wife  to  the  same  rights  in  her  lands 
which  she  would  have  if  he  were  dead,*  that  is,  the  decree  bars 
him  of  his  contingent  interest  in  her  lands.  And  so  where  the 
divorce  is  granted  for  the  fault  of  the  wife,  she  loses  her  contin- 
gent righ^  to  his  lands.'^  But  these  provisions  aside,  however 
the  divorce  is  granted,  the  result  is  the  same,  for  tlie  relation  of 
husband  and  wife  being  destroyed,  this  relation  being  necessary 
to  exist  at  the  death  to  enable  either  to  take,  neither  can,  after 
divorce,  take  any  interest  in  the  other's  lands  in  virtue  of  the  re- 
lation. But  where  husband  and  wife  hold  lands  by  entireties, 
a  divorce  severs  the  estate,  and  the  parties  become  tenants  in  com- 
mon. 

§  87.    Alimony  and  custody  of  chUd/ren  after  the  divorce  is 
ffranted.    In  suits  for  divorce,  it  is  one  of  the  formal  parts  of 
the  petition  to  give  the  history  of  the  parties  from  the  time  of 
the  marriage,  including  the  names  and  ages  of  the  children, 
and  where  the  application  is  in  behalf  of  the  wife,  there  is 
asually  a  prayer  for  alimony.    And  the  code  itself   provides 
that  the  judge  may  give  alimony  upon  his  own  motion,  without 
prayer.    The  court  usually  hears  proof  as  to  the  property  of  the 
parties  at  the  marriage,  the  financial  condition  of  the  husband 
at  the  time  of  the  trial,  and  all  the  surroundings,  including  the 
contemplated  custody  of  the  children,  and  gives  a  decree  for 
snch  Bom  as  is  deemed  equitable.^    The  decree  is  for  a  gross 
sum,  bat  may  be  made  payable  in  installments  if  properly  se- 
cured within  thirty  days  from  the  rendition  of  the  decree,  on 
&ilare  of  which,  the  whole  will  become  due.®    It  must  be  ob- 
served, however,  that  no  decree  for  alimony  can  be  rendered  so 


>  Freeman  on  Judgments,  §  818. 

*  2  B.  8.  (1876)  881,  §  23. 

» Id.  §  24. 
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88  to  operate  as  a  yalld  personal  jadgment,  and  to  be  enforced 
A6  a  caDse  oE  action,  or  otherwise  than  against  the  property  of 
the  defendant,  withont  personal  service  of  process  npon  the  de- 
fendant or  his  appearance  in  court.     And  viiile  it  would  be 
competent  for  the  legislature  to  provide  that  the  property  of  the 
defendant,  within  the  jurisdiction  of  the  court,  might  be  seized 
and  sold  for  the  satisfaction  of  a  decree  for  alimony,  yet,  aa  there 
is  no  such  provision  in  the  divorce  act,  the  judgment  for  ali- 
mony, taken  npon  constructive  service  alone,  is  of  no  validity  any 
more  than  any  other  judgment  taken  on  like  service,  and  as  a 
consequence,  such  a  decree  is  void  for  all  purposes,  though  the  su- 
preme court  have  not  yet  so  decided,  but  this  is  the  logical  result 
of  their  rulings  and  of   the  authorities  generally.'     But  where 
the  defendant  is  served  personally,  or  appears,  then  the  decree 
for  alimony  is  an  absolute  personal  judgment,  collectible  by  ex- 
ecution, and  belonging  to  the  wife.    And  as  it  divests  her  of  all 
interest  In  the  estate  of  the  husband,  it  should  be  a  sum  suffi- 
cient to  place  her  at  least  in  a  condition  financially  as  good  as 
she  would  have  been  had  he  died.*    The  assignment  of  the  eas- 
tody  of  the  children  and  the  provision  for  their  support,  main- 
tenance  and  education  in  cases  where  a  divorce  is  granted,  is 
one  0^  the  most  difficult  duties  imposed  upon  the  court.     Bat 
little  can  be  said  upon  the  subject,  further  than  that  thu  whole 
sabject  is  within  the  discretion  of  the  court     And  thongli  it  is 
but  a  legal  discretion,  yet  an  appellate  court  would  rarely  inter- 
fere with  its  exercise  by  the  court  granting  the  divorce.'  It  seems 
to  be  within  the  power  of  the  court  to  make  the  decree  for  the 
custody,  temporary  or  perpetual;  where  it  is  temporary,  as   till 
further  order  or  the  like,  the  court  may  make  subsequent  orders 
upon  the  application  of  oneof  the  parties,  or  perhaps  even  with- 
out such  application,  varying  or  wholly  changing  the    former 
order  with  reference  to  the  custody  of  the  children.     Cut  where 
the  decree  is  unlimited  and  unconditional,  it  has  the   foroe  and 
effect  of  a  final  adjudication  of  the  right  to  the  custody  of  the 

'Lytle  o.  Lytle,  48  Iiid.300;  Mid-  6  Otto,  TU. 

ilIeBwortli  f.  HIckwell,  49   Id.   8S6;  'UuBselmaii  e.  MnsMlman,  44  Ind. 
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childreD,  and  cannot  be  varied  even  in  a  direct,  independent  pro- 
ceeding for  that  purpose/ 

§  88.     Of  interlocutory  orders.    Pending  the  proceeding  for  a 
divorce,  the  court  in  term  time,  or  the  judge  in  vacation,  will  make 
such  interlocutory  orders  for  the  disposition  of   the  property 
and  children  of  the  parties,  and  the  support  and  maintenance  of 
the  wife  as  may  be  deemed  right  and  proper;  and  may  make 
like  orders  requiring  the  husband,  where  he  has  sufficient  means, 
to  provide  for  the  prosecution  or  defense  of  her  cause,  by  the  wife, 
and  these  orders  if  not  obeyed  are  enforced  by  attachment    And 
upon  decreeing  a  divorce  to  the  wife,  or  refusing  one  to  the  hus- 
band, the  court  will  decree  against  the  husband  the  whole  expenses 
of  the  litigation,  and  enforce  the  decree  by  attachment.^    This 
last  provision  is  the  more  necessary,  inasmuch  as  the  wife  is  not 
liable  out  of  her  separate  estate,  where  she  has  one,  even  for  at- 
torney's fees  for  procuring  a  divorce,  and  even  if  she  promise  to 
pay,  after  she  become  sole,  the  promise  is  held  void  for  want  of 
consideration.^    These  interlocutory  orders  are  very  frequently 
invoked,  to  prevent  the  husband,  upon  the  application  of  the  wife 
for  divorce,  from  disposing  of  his  property,  to  defeat  the  collection 
of  a  decree  for  alimony;  to  prevent  either  party  from  removing 
the  children  beyond  the  jurisdiction  of  the  court;  to  compel  the 
husband  to  provide  maintenance  for  the  wife  and  children  during 
the  pendency  of  the  suit,  or  to  compel  the  husband  to  provide 
means  for  the  prosecution  or  defense  of  the  suit,  on  her  part. 
These  interlocutory  orders,  not  relating  to  the  payment  of  money, 
are  uaually  made  in  a  summary  manner,  without  notice,  there  usu- 
ally being  an  emergency.  .  But  those  relating  to  the  payment  of 
moneys  are  only  made  upon  notice  and  motion.  The  foundation  for 
all  these  interlocutory  orders,  when  asked  by  the  plaintiff,  should  be 
laid  in  the  petition,  where  the  facts  exist  when  it  is  filed,  and 
irhere  they  arise  subsequently,  they  should  be  presented  in  a  sup- 
plemental petition,  or  simple  affidavit;  and  pleadings  demanding 
sach  interlocutory  orders  should  be  verified.    And  so  \vhere  the  ap- 
plication is  by  the  defendant,  it  should  be  made  upon  verified  writ- 
ten application,  in  the  nature  of  a  petition,  stating  the  facts  upon 

^  Sallivan  v.  Learned,  49  Ind.  252.       man  v.  Musselman,  44  Ind.  106. 
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which  the  application  is  based.  In  cases  where  summary  interlocn- 
torj  orders  are  made  without  notice,  a  copy  of  the  order  is  served 
upon  the  person  npon  whom  it  is  to  operate,  and  apon  failure  to 
comply,  the  court  will  enforce  the  order  upon  the  affidavit  of  the 
applicant  by  attachment.  And  so  where  the  application  is  for  the 
payment  of  money  for  the  support,  maintenance,  expenses,  or  die 
like;  the  order  is  usaally  made  upon  notice  and  motion,  and  in  sncti 
case  the  husband,  against  whom  the  motion  is  made,  has  an  oppor- 
tunity of  uppearing  and  showing  cause  against  the  same.  And 
the  result  is,  the  order  is  conformed  to  the  facts,  as  shown  by  both 
parties.  If  he  fail  to  obey  the  order,  he  will  be  attached  and  im- 
prisoned till  he  comply  or  appear  and  purge  himself  by  show- 
ing some  cause  for  want  of  compliance.'  In  cases  of  this  sort  it 
is  held,  overruling  former  decisions,  that  an  appeal  lies  to  the  sn- 
preme  court  from  the  sentence  upon  proceedings  iu  contempt. ' 
These  interlocutory  orders  can  only  be  enforced  by  attachment, 
but  the  final  decree  for  alimony  is  enforced  by  execution.'  The 
practice  in  reference  to  motions  and  interlocutory  orders  ia  gov- 
erned by  the  rules  of  practice  in  injunctions  and  other  subeidi- 
ary  proceedings,  except  that  no  bond  is  required.* 

§  89.  Proceadinga  to  declare  marnagea  void  for  want  of 
capacity  of  one  of  the  parties  to  contract.  Wbere  either  party 
to  the  marriage  is  incapable,  for  want  of  age  or  understanding, 
of  contracting  marriages,  the  same  may  be  declared  void  by  a 
proceeding  in  any  court  having  jurisdiction  to  grant  divorces, 
and  the  proceedings  are  governed  by  the  same  rules  as  applica' 
tions  for  divorces.*  As  to  the  degree  of  weakness  of  mind  or 
want  of  capacity,  which  will  be  sufficient  to  invalidate  a  mar- 
riage, it  is  not  easy  to  determine.  The  mental  incapacity  whidi 
renders  the  party  contracting  incapable  of  comprehending  with  a 
degree  of  intelligence  the  nature  of  the  obligations  involved,  and 
the  duties  assumed  in  the  marriage  contract,  would  justify  ita  dis- 
solution, but  when  it  is  considered  how  imperfect  this  understand- 
ing is,  with  many  persons  of  comparatively  strong  minds  and 
good  understanding,  upon  other  subjects,  the  d^pree  of  int^li- 

>  Kernodle  i.  Cuoo,  2S  iDd.  863.  *  S  R  8.  (1870)  339,  %  17. 
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gence  must  be  quite  low  to  justify  the  dissolution.*  The  want  of 
age,  referred  to  in  the  statute,  relates,  perhaps,  to  nonage  by  the 
statute,  which  renders  males  under  seventeen  and  females  under 
fourteen,  incapable  of  contracting  marriages.^  Few  cases  have 
ever  occurred  under  the  provisions  under  discussion,  and,  indeed,  • 
few  cases  are  likely  to  occur.  Where  the  proceedings  result  in  a 
decree,  however,  and  the  marriage  is  declared  void,  it  does  not 
operate  to  bastardize  the  issue,  begotten  before  the  rendition  of  the 
decree  of  nullification.* 

§  90.  Suit  to  determine  the  question  of  legitimacy  under  a 
marriage  alleged  to  he  void.  Where  any  question  of  legitimacy 
arises  out  of  the  illegality  of  a  marriage  contract,  any  party  in- 
terested may,  for  the  purpose  of  evidence  solely,  bring  an  action  in 
any  court  having  jurisdiction  of  divorces,  and  file  a  complaint  in 
the  county,  where  one  of  the  parties  to  the  marriage  may  reside, 
making  defendants  all  persons  having  an  interest  therein,  and 
giving  the  notice  required  in  suits  for  divorce,  and,  on  the  hearing, 
which  is  had  as  in  divorce  cases,  the  court  adjudges  the  party 
whose  legitimacy  is  in  question  to  be  legitimate  or  illegitimate,  as 
the  case  may  be,  and  the  decree  so  rendered  concludes  all  the 
parties  to  the  action.  An  appeal  lies  to  the  supreme  court  as  in 
dvil  actions;^  and  infants,  parties  to  such  suit,  may  review  the 
decree  at  any  time  within  one  year  after  majority.  There  is  little 
practical  utility  in  this  provision,  because  any  person  having  an 
interest  in  the  question  affecting  any  right,  can  just  as  well  liti- 
gate it  in  connection  with  the  right  to  be  affected,  as  separately, 
and  there  can  be  little  motive  in  litigating  the  abstract  question 
of  legitimacy  for  the  mere  purpose  of  evidence,  and  for  this  rea- 
son these  previsions  seem  never  to  have  been  adopted  in  practice. 
Bat  the  proceeding,  if  adopted,  is  simple  and  needs  no  elucida- 
tion* 

§  91.  JReview  qfjtidgments  of  divorce  granted  upon  notice  hy 
pubUoationj  when  and  to  what  extent  granted.  Parties  against 
whom  a  divorce  has  been  granted,  upon  no  other  notice  than  pub- 
lication in  a  newspaper,  may  have  the  same  opened  at  any  time, 
80  &r  as  regards  support  and  care  and  custody  of  the  children.  And 
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where  a  divorce  is  granted,  witlioat  other  notice  than  publication 
in  a  newspaper,  the  adrersc  part^  may  be  permitted  within  two 
jeare  to  open  and  defend,  not  only  ae  tu  alimony  and  the  diepo- 
Bition  of  property,  bat  as  to  the  granting  of  the  divorce.     And 
until  the  expiration  of  ench  time,  it  is  unlawful  for  a  divorced 
person,  where  the  decree  is  obtained  upon  such  service  alone,  to 
marry  again,  and  the  decree  should  so  state.^      But,  before  the 
opening  of  any  such  decree,  the  applicant  must  file  a  statement  of 
the  causes  relied  upon,  as  the  court,  in  term  time,  or  the  judge,  in 
vacation,  requires,  and  if  the  caosee  relate  to  divorce,  alimony  or 
disposition  of  property,  the  applicant  must  file  an  affidavit,  stating 
that  he  did  not,  during  the  pendency  of  the  suit,  receive  any  no- 
tice in  time  to  appear  at  the  trial  and  defend  the  same,  and  he 
must  pay  the  costs,  as  the  court  may  direct'    The  statute  pro- 
vides that  the  title  to  any  property  having  been  sold  under  a  de- 
cree of  the  court  sought  to  be  opened,  and  having  passed  into  the 
bauds  of  an  innocent  purchaser,  will  not  be  affected  by  the  open- 
ing of  the  judgment.*    But  as  no  property  can  be  sold  under  aucb 
a  decree,  the  provision  is  of  little  conset^uence.     Where  a  decree 
is  opened,  the  subsequent  proceedings  are  a  trial  and  determina- 
tion de  novo  of  the  question  as  to  which  the  decree  is  opened. 
And  there  need  be  no  further  discnsgion  of  these  steps.      The 
provision  allowing  a  review  of  a  decree  for  divorce  upon,  the  dis- 
solution of  the  marriage  relation,  forbidding  the  parties  to  marry 
within  two  years,  and  requiring  this  provision  to  be  inserted  in 
the  decree,  are  all  provifiions  of  recent  origin  and  have   mani- 
festly been  overlooked  by  the  profession,  and  have  been  much 
violated  by  divorced  parties.     No  reason  is  perceived  why  these 
provisions  are  not  binding,  and  if  so,  if  a  divorced  party  marry, 
after  obtaining  a  decree  of  divorce  upon  constructive  service, 
within  two  years,  in  violation  of  the  statute,  it  can   hardly  be 
doubted  that  a  marriage  solemnized  in  violation  of  law  is  abso- 
lutely void,  and  that  all  parties  tbas  violating  the  law  and  all  per- 
sons affected  by  it  are  subject  to  the  consequences  which  wonid 
follow  if  there  had  been  no  divorce,  for,  so  far  as  the  divorce  op- 
erates upon  the  alatvs  of  the  parties,  it  may  be  said  to  act  but 
provisionally,  and,  so  far  as  authorizing  a  subsequent  marriage  is 
>  2  R.  8.  (1870)  Sas,  §  S.  <  2  R.  S.  (18T6)  825,  g  0.  ■  Id. 
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concerned,  it  is  wholly  inoperative  till  the  expiration  of  the  lim- 
ited time.    Nor  can  the  prohibition  be  regarded  the  less  operative 

because  it  is  omitted  in  the  decree. 

* 

« 
ARBITRATION.* 

§  92-  Definitions.  The  act  by  which  parties  refer  any  mat- 
ter in  dispute  to  a  third  person,  is  called  suhmiasson  to  arbitra- 
tion y  the  person  to  whom  the  reference  is  made,  an  arbitrator ^ 
when  the  reference  is  made  to  more  than  one,  and  provision 
made  that  in  case  they  shall  disagree,  another  shall  decide,  that 
other  is  called  an  umpire^  the  judgment  pronounced  by  an  ar- 
bitrator or  arbitrators,  an  award;  that  by  an  umpire,  an  umpir- 
age or  award. 

§  93.     Arbitration;  different  kinds;  statutory  arbitration; 

concession^  how  made.  There  are  two  distinct  species  of  arbi- 
tration; the  one  may  be  termed  a  statutory  arbitration;  the  other 
an  arbitration  at  the  common  law.  These  will  be  treated  sepa- 
rately. By  the  statute,*  all  persons  capable  of  contracting  may, 
by  written  agreement,  submit  to  the  arbitration  or  umpirage  of 
any  person  or  persons,  to  be  by  them  mutually  chosen,  any  con- 
troversy which  might  be  the  subject  of  a  law  suit  between  them, 
except  the  claim  of  a  freehold  interest  in  lands.  In  such  sub- 
mission, they  may  agree  that  the  award  or  umpirage  may  be 
made  a  rule  of  any  court  of  record  designated  in  the  submission. 
§  94.  The  bond;  necessity  of  the  execution  and  delivery  of 
notice  to  arbitrators,  etc.  To  make  this  kind  of  arbitration 
valid,  the  parties  must  enter  into  bonds,  conditioned  for  abiding 
by  and  performing  the  award.  Such  bonds  must  specify  the 
names  of  the  arbitrators,  the  matters  tb  be  submitted  to  them, 
and  the  agreement  to  make  the  decision  a  rule  of  court.  Each 
of  the  parties  should  execute  and  deliver  to  the  other  a  bond 
such  as  indicated  above.  When  the  bonds  are  executed,  either 
party  may  appoint  a  time  and  place  for  the  arbitrators  to  meet, 
and  give  notice  thereof  to  his  opponent  and  to  the  arbitrators. 
This  notice  must  be  in  writing,  and  must  be  served  at  least  ten 

'The   aubfttance  of  these  sections    peace. 
upon  this  subject  is  taken  from  **  Igle-       <  2  R.  9.  (1876)  817,  §  1. 
hnxVB  Treatise"  for  Justices  of  the 
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days  before  the  time  of  meeting.  Where,  however,  the  parties 
agree  on  a  daj  of  meeting,  and  do  meet  on  Buch  day,  this  written 
notice  is  thereby  waived." 

§95.  Proceedings  maThitration;  statutory.  The  arbitra- 
tors mnst  be  sworn  faithfully  and  fairly  to  examine  the  matters 
in  controversy,  and  to  make  a  jnst  award,  according  to  the  best 
of  their  nnderstanding.  This  oath  may  be  administei-ed  by  any 
one  aathorized  to  administer  oaths.  A  jastice  of  the  peace  may 
attend  the  arbitration,  issae  subpoenas  for  witnesses,  coerce  their 
attendance,  aad  swear  them  t«  give  evidence  before  the  arbitra- 
tors. At  ench  arbitration  all  the  parties  must  be  present;  but 
the  award  of  a  majority  of  them  is  valid.  When  the  cause  is 
ready  for  hearing,  the  parties  proceed  to  exhibit  their  claims,  de- 
fenses and  evidence;  and  if  either  party  neglect  to  bring  for- 
ward any  demand  properly  within  the  submission,  he  forever 
forfeits  all  claim  to  it.*  The  arbitrators  must  make  out  their 
award  in  writing;  sucb  of  them  as  agree  to  itmust  sign  it;  and 
it  must  be  attested  by  a  witness.  The  award  must  contain  a 
statement  of  the  fees  or  costs  in  the  proceeding.  A  copy  of  the 
award  must,  within  fifteen  days  after  it  is  made,  be,  by  one  of 
the  arbitrators,  delivered  to  each  of  the  parties,  or  left  at  bis  last 
usual  place  of  residence,  otherwise  the  award  is  void.' 

§  96,  Form  of  a  statutory  award.  When  a  party  refuses  to 
perform  the  award,  the  other  party  may  file  it,  with  the  agree- 
ment of  submission  in  the  court  in  which  itis  to  be  made  a  rule. 
Upon  the  proof  of  the  genuineness  of  the  award  thas  filed,  and 
of  the  service  of  the  copy  on  the  delinquent  party,  the  court  en- 
ters the  submission  and  award  on  the  order  book,  and  makes  n 
rule  on  him  to  show  cause,  at  such  time  as  the  court  appoints, 
why  judgment  on  the  award  shall  not  be  entered.  This  is  what 
is  meant  by  making  an  award  a  rule  of  court.  The  order  thu& 
made  by  the  court  must  be  copied,  duly  certified  and  served  on 
the  party  against  whom  the  rule  is  taken.^  This  must  be  ab 
least  ten  days'  service.  If,  upon  such  service,  he  fail  to  appear, 
judgment  goes  by  default,  or,  if  he  appear,  the  court  proceeds  to 

■Jacobs  V.  Hoffftit,  8  Blkf.  885;  •Btipp  v.  W.  Hall  Co.,  S.  Blkr.  473 
DlckeraOD  e.  Haya,  4  Id.  44:  HcCaU  *  Flatter  e.  UcDennott.  IS  Ind.  S8V. 
loch*.  HcCallocb,  13  Ind.  487.  *  Nelson  v.  Hensley,  SBIkf.  432. 
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hear  and  determine  the  objections  made  against  the  award,  if 
anj,  and  to  render  final  judgment  in  the  case. 

§  97.  Objections  which  may  he  urged  against  an  award.  The 
only  causes  which,  in  a  statutory  arbitration,  are  allowed  to  be 
urged  against  an  award,  appear  to  be  the  following:  1.  That 
the  award  was  obtained  by  fraud,  corrrnption,  partiality,  or  other 
ondne  means.  Evident  corruption  or  partiality  in  any  one  of 
the  arbitrators  is  within  this  oVection.^  2.  Misconduct  in  the 
arbitrators,  in  overruling  a  motion  for  a  postponement,  or  in 
ruling  out  proper  evidence,  or  in  any  other  misbehavior,  by 
which  the  party^s  rights  are  prejudiced.  3.  That  the  arbitrators 
have  exceeded  their  powers,  or  have  so  imperfectly  executed, 
them,  that  a  mutual,  final,  and  definite  award  does  not  appear  to 
have  been  made  by  them.'  If  any  of  the  above  objections  be 
urged  and  proved,  the  award  will  be  set  aside  at  the  costs  of  the 
party  making  a  motion  for  a  judgment  on  it. 

§  98.  Judgment  upon  an  a/ma/rd^  and  modification  thereof. 
If  no  snch  cause  be  established,  the  court  renders  a  judgment 
confirming  the  award,  and  for  the  performance  of  it.  If  the 
award  is  for  the  payment  of  money,  or  the  performance  of  some 
other  act,  judgment  is  rendered  comformably  thereto;  and,  in  the 
latter  case,  if  the  party  required  to  perform  an  act  fails  to  do 
so,  the  court  has  power  to  attach  and  punish  him  by  fine  and  im- 
prisonment, till  he  obeys  the  order.  It  seems  that,  in  all  cases, 
the  arbitrators  should  state  in  their  award  the  costs  of  the  wit- 
nesses examined  before  them,  the  costs  of  the  justice  who  sum- 
mons and  swears  the  witnesses,  and  their  own  fees,  which^are 
one  dollar  per  day  to  each  of  them ;  and  that  they  may  award  as 
to  the  party  by  whom  such  costs  shall  be  paid.  When  they  so 
award,  the  judgment  is  accordingly,  if  the  award  is  confirmed. 
If,  however,  the  award  is  silent  as  to  the  party  who  shall  pay  the 
fees,  the  court  renders  judgment  against  the  party  legally  liable 
for  the  costs  before  the  arbitrators,  as  well  as  the  costs  of  the 
coart  which  affirms  the  award.  Under  the  statute,*  the  court 
may  modify  the  award,  when  there  has  evidently  been  a  miscal- 

1  Rice  V.  Loomis,  28  Ind.  899.  ler,  12  id.  187. 

»2  R  8.  (1876)  822,  §  16;  Carson  «.       '2  R.  S.  (1876)  822,  §  17. 
Earlywine,  U  Ind.  256;  Hays  v.  Mil- 
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culation  of  figures,  or  an  evident  mistake  in  the  description  of 
any  person  or  thing  mentioned  in  the  award,  and  not  affect- 
ing the  merits  of  their  decision  on  the  matters  submitted,  or  when 
the  arbitrators  have  awarded  on  some  matter  not  submitted,  or 
when  the  award  is  defective  in  mere  form.     If  any  of  the  objec- 
tions above  enumerated  as  causes  against  confirming  the  arbi- 
tration and  award  should  be  urged  against  the  motion  to  con- 
firm, there  can  be  no  doubt  that  a  motion  to  modify  according 
to  the  foregoing  rules  would  have  precedence,  and  should  be 
first  decided,  and  that  afterward  the  objection  urged  against  the 
award  should  be  heard. 

§  99.     General  observations.    It  should  be  noted  that  this  stat- 
utory arbitration  embraces  matters  in  controversy,  whether  in  a 
cause  actually  pending  in  any  court,  or  in  regard  to  disputes 
which  might  be  the  subject  of  an  action.     Most  of  the  foregoing 
remarks  apply  to  both  classes  of  cases.  It  is  to  be  observed,  how- 
ever that  if  the  arbitration  has  reference  to  a  suit  actually  pend- 
ing, then,  instead  of  the  written  agreement  to  submit  the  matter  to 
arbitration,  the  parties  appear  in  open  court  and  put  their  agree- 
ment, with  the  names  of  the  arbitrators,  on   record.    Arbitra- 
tion bonds  may,  in  this  latter  case,  be  executed  or  waived,  as  the 
parties  may  agree;  and,  in  the  case  of  a  suit  actually  pending, 
the  award  difiers  somewhat  in  its  effect  from  an  award  where  no 
suit  is  pending.    The  difference  is  this:  if  a  suit  is  pending,  the 
avmrd  takes  the  place  of  a  verdict,  and  has  exactly  the   same 
force  and  effect.    And  as,  in  the  case  of  a  suit  pending,  the  suit 
still  continues  on  the  docket,  no  rule  to  show  cause  against  a 
judgment  on  the  award  needs  to  be  served  on  the  opposite  party; 
but  judgment  on  it  may  be  rendered  on  motion  just  as  in  the 
practice  of  taking  judgments  on  verdicts.     An  arbitrator  is  in- 
competent, as  a  witness,  to  impeach  his  ownaward.^    In  the  stat- 
utory arbitrations,  it  does  not  appear  to  be  indispensable  that  the 
successful  party,  in  order  to  have  the  benefit  of  the    award, 
should  apply  to  a  court  for  a  judgment  on  it,  in  cases  ^where 
no  suit  is  actually  pending.     It  seems  that  he  may  waive  this 
summary  remedy  and  sue,  in  a  regular  action  on  the  arbitration 
bond,  stating  as  a  breach  of  the  bond,  that  the  award  i?ra8  made 

1  Claypool  0.  Miller,  4  Blkf.  led,  and    Story's  Eq.  PI.,  §  90,  note  d. 
and  cases  in  note  1 ;  1  Greenl.  Ev.  §  249 ; 
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and  that  the  defendant  has  failed  to  perforin  it;  in  which  case, 
t  he  will  recover  damages  to  the  amount  of  the  injury  he  has  sus- 

j  tained  by  the  non-performance  of  the  award,  or  he  may  sue  upon 

the  award.^    In  these  cases  of  statutory  arbitrations,  as  well  as 
those  of  the  common  law  kind,  it  seems  that  either  party  may, 
at  any  time  before  the  award  is  actually  made,  revoke  the  au- 
thority given  to  the  arbitrators,  and  thereby  defeat  the  award.* 
Sach  revocation,  however,  operates  as  a  breach  of  the  condition 
of  the  arbitration  bond;  and  an  action  may  be  brought  upon  the 
same.*   If  the  submission  be  by  writing,  the  revocation  must  also 
be  by  writing.     If  the  submission  is  not  in  writing,  which  can 
only  occur  in  a  common  law  arbitration,  as  the  statute  requires 
the  submission  to  be  in  writing,  any  written  or  verbal  declaration 
to  the  arbitrators,  declaring  a  revocation,  will  have  that  effect. 
§  100-     Common  law  ariUrationSj  in  what  cases  may  he  had. 
All  men  may  settle,  if  they  can,  their  matters  of  difference  in  a 
friendly  way.    Such  settlement  may  be  by  themselves;  and  then 
we  call  it  simply  a  settlement;  or  they  may  do  it  through  the  in- 
tervention of  others,  and  then  it  is  called  an  award.    Kow,  at  the 
oammon  law,  such  settlements  are  held  binding,  unless  in  cases 
of  fraud  or  mistake;  and  whether  they  are  made  by  the  parties 
themselves,  or  by  friends  mutually  chosen  by  them,  the  effect  is 
precisely  the  same;  for  the  rule  in  such  case  is  that  what  a  man 
does  by  another,  he  does  by  himself.     In  such  cases,  the  parties 
having  chosen  others  to  settle  their  difSculties,  those  others  are 
the  mere  agents  of  the  parties,  and  as  such  agents,  called  here 
arbitrators,  they  have  power  to  bind  their  principals,  according 
to  the  well-known  rules  of  the  law  of  principal  and  agent.*    As 
Blackstone^  has  observed,  experience  having  shown  the  great 
use  of  these  peaceable  and  domestic  tribunals,  especially  in  set- 
tliog  matters  of  account,  and  other  mercantile  transactions,  which 
are  difficult  and  almost  impossible  to  adjust  on  a  trial  at  law, 
the  courts  of  justice  are  strongly  inclined  to  favor  such  a  mode 
of  making  peace  between  persons  who  disagree  as  to  their  mutual 
dealings;  and  the  same  remark  applies  equally  to  matters  of 
mere  tort,  unconnected  with  contract.     If  one's  neighbor  has 

>  Dickeraon  v.  Tyner,  4  Blkf.  258;       *16  J.  R.  205. 
Coats  «.  Kigell,  14  Ind.  179.  «  Morse  on  Arb.  and  Award,  10-12. 

*  10  B.  4&  C.  488.  •  8  Blacks.  17. 
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trespassed  upon  him,  or  done  him  any  wrong,  it  often  saves  both 
much  expense  and  trouble  by  submitting  the  matter  to  the  decis- 
ion of  other  disinterested  neighbors,  in  whom  both  have  confi- 
dence, and  by  abiding  by  such  decision.  The  common  law,  in 
general,  holds  such  decisions  as  valid  and  binding  on  the  parties; 
and  these  decisions  are  what  are  meant  by  common  law  arbitra- 
tions. Whatever  may  be  said  however,  in  favor  of  arbitration 
as  an  amicable  mode  of  settling  disputes,  it  cannot  be  denied 
that  the  profession  prefer  settling  hostile  controversies  by  pro- 
ceedings in  court,  as  a  method  more  convenient  as  well  as  more 
satisfactory. 

§  101.     Suhmission^  hov)  made.    The  modes  of  submitting 
these  matters  of  dispute  to  a  common  law  arbitration  will,  of 
course,  vary  according  to  the  agreement  in  each  particular  case. 
The  submission  may  be  verbally  made,  or  it  may  be  by  writing, 
and  under  bonds  as  in  the  case  of  statutory  arbitrations.     It  will 
be  valid  either  way;^  and  it  may  be  laid  down  as  generally  true 
that,  whether  the  submission  is  by  word  or  writing,  if  it  amounts 
to  an  agreement  to  abide  by  the  decision  of  the  arbitrators,  and 
is  sufficiently  explicit  as  to  the  matter,  in  controversy,  to  be  sub- 
mitted, and  if  a  proper  award  be  made  pursuant  to  the  submis- 
sion, it  will  bind  all  parties.     The  award  may  be  by  parol,  unless 
the  agreement  to  submit  requires  that  it  should  be  in  writing, 
in  all  cases  in  which  the  thing  in  dispute  may,  by  the  common 
law,  be  passed  without  a  writing.* 

§102.  Requisites  of  a  good  common,  law  award.  The  fol- 
lowing are  the  requisites  of  a  good  award  in  an  arbitration  at  the 
common  law:  1.  It  must  be  made  according  to  the  terms  of 
the  submission.^  2.  It  ought  to  be  certain.  A  reasonable  de- 
gree of  certainty,  however,  is  all  that  is  required.  The  certainty 
must  be  such  that  it  can  be  fairly  ascertained  from  the  terms  of 
the  award  what  is  intended  to  be  the  decision  of  the  arbitrators.* 
3.  It  ought  to  be  equal  and  mutually  satisfactory.  According  to 
Bacon's  Abridgment,  title  Award,  the  meaning  of  this  rule  is 

1  Bac.  A.  Title  Arb.  and  Award,  B. ;  Earlywine,  14  Ind.  256 ;  Miller  o.  €hx>d. 

Miller  «.  Goodwine,  29  Ind.  46 ;  Morse  wine,  29  id.  47. 

on  Arb.  and  Award,  50  et  seq.  '  Morse  on  Arb.  and  Award,  408. 

'Evans  v.  McKinsen,  6  Litt  264;  «Id. 
Wells  V.  Lane,  15  Wend.  99 ;  Carson  «. 
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a8  follows:  "That  all  controversies  being  between  two  parties, 
that  which  is  awarded  to  be  done  to  one  mast  be  an  advantage 
to  both,  so  as  to  end  the  controversy,  and  discharge  one,  as  well 
as  give  satisfaction  to  the  other."  It  is  said  that  this  rule  is  not 
now  so  strictly  applied  as  formerly.  4.  The  award  must  be  of  a 
thing  lawful  and  possible.  Of  course,  the  act  awarded  to  be 
done  must  be  a  lawful  act;  and  it  is  equally  plain  that  it  should 
not  be  impossible.^  6.  It  must  be  final.  By  this  rule  is  meant 
that  it  must  be  such  an  award  as  operates  finally,  and  not  merely 
temporarily,  to  settle  the  controversy  between  the  parties.* 

§  108.  Com/mon  Imo  awards  how  enforced.  As  these  com- 
mon law  awards  can  not  be  made  a  rule  of  court,  the  only  remedy 
to  enforce  them  is  by  an  action  on  the  agreement  to  submit  the 
matter  to  arbitrament,  setting  forth  the  award  made  pursuant  to 
it,  and  showing  wherein  the  defendant  has  violated  his  agree- 
ment. In  such  a  suit,  if  the  submission  was  by  parol,  the  fact 
of  the  verbal  agreement  must  be  charged  as  it  was  made;  and  if 
it  was  a  written  agreement,  it  must  be  made  the  foundation  of 
the  action.  In  both  cases,  the  complaint  must  show  what  was 
awarded,  and  the  defendant's  failure  to  perform.  But  the  action 
may  be  said  rather  to  be  upon  the  award  to  which  the  agreement 
binds  the  parties  and  makes  it  the  foundation  of  the  action.* 

'Morae  on  Arb.  and   Award,  875,  'Morse  on  Arb.  and  Award,  574,  et 

376.  seq ;  Dickerson  v.  l^ner,  4  BIkf.  858 ; 

*  Morw  on  Arb.  and  Award,  884.  Brnnside  v.  "WMtney,  24  Barb. 
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it  must  contain,  and  how  disposed  of. 

24.  Of  the  certification  of  causes  from  the  supreme  court  to  the  court  bdow. 

25.  The  action  of  the  coart  below  npcm  the  transcript  of  the  opinion  and  jndg^ 

ment  of  the  court. 

26.  Of  the  effect  of  the  judgment  of  the  snpreme  court  on  appeal,  upon  the 

parties  and  the  sulgect  matter  of  the  appeal. 

27.  Of  the  effect  of  the  decisions  of  the  supreme  court  of  the  state  aa  authority. 


If 
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§  28.    Review  of  judgments  in  the  oonrt  in  whidi  they  are  rendered. 
29.    Who  entitled  to -have  a  review,  and  within  what  time  the  same  may  be 

broaght. 
90.    The  first  ground  of  review,  its  nature  and  chaiacter. 

31.  Proceedings  to  review  judgments  for  material  new  matter  disoovered  since 

the  trial. 

32.  Of  the  oomplaint  in  a  proceeding  for  a  review. 

33.  Of  the  answer  in  a  proceeding  to  review. 

34.  Of  trial  and  judgment  in  proceedings  for  a  review. 

35.  Of  the  stay  of  proceedings  in  a  complaint  for  a  review. 

36.  An  explanation. 

§  1.  Introductory  remarks  upon  review  of  jvdgmentB  hy' ap- 
peal and  writ  ^f  error  hefore  the  code.  At  the  common  law,  tibe 
usual  mode  of  review  of  the  final  judgments  of  courts  of  record, 
in  actions  at  law,  was  by  writ  of  error,  which  was,  in  England,  a 
writ  issued  out  of  chancery,  containing  a  commission  to  the  ap- 
pellate court,  and  a  mandate  to  the  trial  court,  commanding  the 
latter  to  send  up  a  transcript  of  its  record  to  the  appellate  court, 
so  that  the  latter  might  review  the  rulings  and  correct  whatever 
errors  appeared;  and  the  commission  authorized  the  appellate 
court  to  act  in  the  case.  The  appellate  court,  having  received  the 
record  with  the  assignment  of  errors  of  the  plaintiff  in  error,  ex- 
amined the  record  and  reversed  or  affirmed  the  judgment,  as  the 
case  might  be,  and  remanded  the  same  to  the  lower  court  with  a 
mandate  to  it,  to  carry  out  the  judgment  of  the  appellate  court.* 
This  practice,  while  it  is  not  proper  to  examine  it  in  detail  here, 
still  prevails  in  theory  in  the  federal  court,  though  there  the 
writ  always  issued  from  the  supreme  court,  directly,  to  the 
circuit  court,  till  changed  in  the  modem  practice,  but  the  writ, 
though  in  theory  and  in  form,  issued  from  the  supreme  court  and 
tested  in  the  name  of  the  chief  justice,  yet  in  practice  is  issued 
by  the  clerk  of  the  circuit  court,  and  with  a  citation  and  a  tran- 
script of  the  record,  as  a  return  to  the  writ  to  which  it  is  attached,  is 
filed  in  the  clerk's  office  of  the  supreme  court.^  But  chancery  cases 
were  always  reviewed  by  appeal,  which  is  an  application  directly 
to  the  court  in  which  the  judgment  is  rendered,  for  an  appeal  to 
an  appellate  court,  and  this  practice  prevails  in  equity  to  the  fed- 
eral courts  yet.'    The  distinction  which  mainly  marked  the  two 

>  Tidd'8  Pr.  1134  et  seq.  *  Phillipa'  Pr.  in  S.  C.  51-S. 

•Id.  65-6. 
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proceedings  is,  that  in  cases  reviewed  apon  writ  of  error,  the 
record  consists  of  the  pleadings  and  record  entries,  and  such  other 
matters  as  are  made  part  of  the  record  by  bill  of  exceptions, ' 
while  in  equity  the  record  consists  of  the  record  entries,  as  well 
as  all  the  papers  on  the  files,  including  the  evidence.'  And  in  the 
former,  only  questions  of  law  are  examinable  on  error,  while  on 
appeal,  both  questions  of  law  and  fact  may  be  examined.  But 
before  the  code  in  this  state,  the  writ  of  error  and  appeal  prevailed 
as  at  common  law  in  actions  at  law,  and  suits  in  equity  respect- 
ively, and  the  distinction  just  noted  was  still  kept  in  view  in 
pi*actice.* 

§  2.    Abolition  of  writs  of  error^  the  adoption  of  appeals^  cases 
in  which  an  appeal  to  the  supreme  court  will  lie.     By  the  code 
of  procedure,  writs  of  error  are  abolished  and  appeals  adopted,  and 
may  be  taken  to  the  supreme  court  from  the  circuit  and  superior 
courts,  by  either  party,  from  all  final  judgments,  excepting  in  ac- 
tions originating  before  a  justice  of  the  peace  or  mayor  of  a  city, 
where  the  amount  in  controversy,  exclusive  of  interest  and  costs, 
does  not  exceed  fifty  dollars;  and  no  appeal  is  allowed  upon  a 
judgment  where  the  party  obtaining  judgment  has  received  any 
money  thereon.*    An  appeal  will  lie  from  interlocutory  orders  or 
judgments  rendered  by  circuit  or  superior  courts,  in  the  following 
cases:    1.  For  the  payment  of  money;  to  compel  the  execution 
of  any  instrument  of  writing,  or  the  delivery  or  assignuient  of 
any  securities,  evidence  of  debt,  document  op  thing   in  action. 
2.  For  the  delivery  of  possession  of  real  property,  or  the  sale 
thereof.     3.  Granting  or  dissolving,  or  overruling  motions  to  dis- 
solve an  injunction  in  term,  and  granting  an  injunction  in  vaca- 
tion.   4.  Orders  and  judgments  upon  writs  of  haheas  corpus^  made 
in  term  or  vacation.    Questions  of  no  little  nicety  often  arise  as 
to  what  is  ^  final  judgment  and  what  an  interloovtory  order  under 
the  statutes,  so  it  has  been  held  that  a  judgment  in  habeas  cor- 
pus, awarding  custody  of  a  child  till  further  order,  is  final,  and 
that  an  appeal  will  lie  therefrom,  also  that  an  order  for  the  sale 
of  the  lands  of  a  decedent  by  an  administrator  is  an  interlocutory 


» Phillips'  Pr.  U.  8.  C.  181. 
« Phillips'  Pr.  55,  et  acq. 
» R  8.  (1843;  628,  g  9,  et  seq. 


*a  R.  8.  a876)  288,  §  550,  acU  1877, 
p.  59. 
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order,  from  which  an  appeal  will  lie.^  And  so  it  is  held  that  a 
judgment  for  the  sale  of  lands,  in  a  proceeding  in  partition,  is  an 
interlocutory  order  from  which  an  appeal  will  lie.^  But  it  is  sub- 
mitted that  the  appeal  might  have  been  better  sustained  upon  the 
ground  that  it  was  a  jmal  decree,  being  that  which  determined 
the  controversy,  and  ended  the  suit,  and  left  nothing  to  be  done 
except  in  execution  of  the  decree.'  These  are  given  as  illustra- 
tions of  the  several  classes  of  causes  which  seem  to  have  been 
r^arded  as  near  the  line.  But  there  can  be  little  difficulty  in 
determining  the  class  to  which  a  given  case  belongs  from  the  enu- 
meration above.  And  the  distinction  needs  to  be  kept  in  view 
mainly  with  reference  to  the  steps  necessary  to  perfect  an  appeal 
hereafter  considered. 

§  8.  Proper  parties  to  an  appeal.  No  persons  except  parties 
to  the  original  action  can  be  parties  to  the  appeal,  and  all  who 
were  parties  to  the  action  and  affected  by  the  judgment  of  the 
court,  sought  to  be  reviewed  by  the  appeal,  should  be  made  parties 
to  the  same,  and  co-parties,  in  the  judgment  appealed  from  and 
not  joining,  must  be  made  defendants  in  the  appeal,  or  rather, 
mu8t  be  brought  into  court  by  notice,  unless  they  appear.^  But 
this  will  be  more  properly  considered  under  the  head  of  notice. 
In  case  of  the  death  of  any  or  all  the  parties  to  a  judgment  before 
appeal,  an  appeal  may  be  taken  by  and  notice  may  be  served  upon 
the  person  in  whose  favor,  or  against  whom,  judgment  might  have 
been  revived  if  death  had  occurred  before  judgment.^  The  death 
of  all  the  parties  will  not  abate  the  appeal,  but  upon  the  suggestion 
of  the  death,  the  proper  parties  will  be  substituted,  upon  consent 
or  notice,  and  the  cause  will  proceed;'  and  if  a  feme  sole  marry, 
pending  an  appeal,  the  husband  must  be  notified  and  brought 
into  court  as  a  party.''  The  question  as  to  the  actions  which 
survive  has  already  been  discussed  and  need  not  be  considered.^ 

§  4.   Tlie  set^eral  modes  of  ohtairwag  an  appeal  to  tJie  supreme 

court  from  the  judgments  or  orders  of  the  circuit  and  superior 

courts.    There  are  three  methods  of  obtaining  an  appeal  to  the 

supreme  court,  from  the  circuit  or  superior  courts  in  a  civil 

'  Simpson  V.  Pearson,  81.  Ind.  1.  kirk's  Pr.  /!»5. 

*  Hunter  v.  Miller,  17  Ind.  88.  •  2  R  S.  (1876)  240,  g  558. 

'  Bnpra,  title  Partition.  '*  Id.  240,  §  554. 

*3  R.  S.  (1876)  289,  §  551.  » Ante,  ch.  IV. 

»2  R  &  (1876)  240,  §  522-6;  Ba«. 
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action.     1.  By  praying  an  appeal  at  the  term  at  which  the  judg- 
ment sought  to  be  reviewed  is  rendered,  and  having  an  entry 
upon  the  order  book  allowing  it.     2.  By  serving  notice  upon  the 
adverse  party,  and  a  like  notice  upon  the  clerk,  of  the  intention  to 
appeal,  and  by  proceeding  at  once  to  procure  a  certified  transcript 
of  the  record,  assigning  error  upon  the  same  and  filing  it  with 
the  notice  attached  in  the  clerk's  ofiSoe  of  the  supreme  court. 
3.  By  procuring  a  transcript  of  the  record  to  be  made  and 
certified,  assigning  error  thereon  and  having  process  issued  out 
of  the  supreme  court  against  the  appellee.     In  such  case  the 
clerk  must  indorse  the  date  of  filing  the  transcript,  and  issuing 
the  notice.^    Where  an  appeal  is  taken  from  an  interlocutory 
order  in  term  time,  it  may  be  taken  within  the  term,  and  when 
the  order  is  made  in  vacation,  the  appeal  may  be  taken  either  at 
the  time  or  at  the  next  succeeding  term,  ad  in  other  cases  of 
appeal,  and  the  same  rules  which  govern  the  allowance  of  appeals 
in  ordinary  judgments,  govern  appeals  from  interlocutory  orders. 
And  all  the  sections  of  the  code  upon  the  subject  of  appeals  are 
to  be  construed  together.' 

§  6.     The  record  of  the  caitsej  what;  the  making  and  certifica- 
tion of  the  transcript  of  the  same  for  the  supreme  court.     The 
record  of  a  cause  at  law  and  in  chancery,  under  the  Engliah  prac- 
tice, from  which  ours  is  derived,  formerly  consisted  of  what  is 
called  rolls.  In  cases  at  law,  were  recorded  the  pleadings  and  pro- 
cess and  all  entries  made  during  the  progress  of  the  cause,  begin- 
ning with  the  placita  and  ending  with  the  final  judgment,  but  not 
including  the  evidence.'    And  so  in  the  court  of  chancery,  while 
the  proceedings  were  generally  simply  entered  and  placed  upon 
the  files,  yet  the  decrees  were  entered  upon  parchment  rolls, 
which  was  termed  enrollment.     But,  in  the  states  generally,  the 
entries  are  made  in  order  books,  and  the  pleadings  and  other  pa- 
pers of  the  cause  are  placed  upon  the  files,  but  not  recorded,  ex- 
cept in  case  of  a  complete  record  which  embraces  all  such  files 
and  entries,  but  which  is  now  almost  obsolete,  but  may  be  had 
at  the  cost  of  the  party  applying  for  it  in  certain  cases/     And 
so,  in  common  parlance^  the  record  of  a  cause  consists  of  all 
papers  filed  in  the  regular  progress  thereof,  embracing  the  plead- 

» 2  R.  S.  (1876)  240-1,  §§  655-6.  » Tidd's  Pr.  728  et  aeq. 

» Nichols  t>.  Cornelius,  7  Ind,  611.  *2  R.  8.  (1876)  16,  g  8. 
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ingfl  and  proper  motions  required  to  be  in  writing,  as  well  as  all 
proper  entries  made  in  the  order  book  in  the  canse.^  This  does 
not  embrace  the  evidence,  whether  oral  or  written,  unless  it  be 
made  part  of  the  record  by  bill  of  exceptions.  This  was  the 
rale  under  the  common  law  practice,  while  in  chancery,  under 
the  practice  in  this  country  as  well  as  in  England,  the  evidence 
is  all  in  writing,  and  as  soon  as  exhibited  on  the  hearing,  or  per- 
haps as  soon  as  it  is  published,  it  becomes  part  of  the  record.' 
Bat  upon  this  point,  the  common  law  rule  is  adopted  under  the 
code  of  procedure.  And  so  the  provision  of  the.  code  upon  the 
subject  of  appeals  is,  that  the  record,  of  which  a  transcript  is  to 
be  certified  by  the  clerk  upon  appeal,  consists:  1.  Of  all  proper 
entries  made  by  the  clerk.  2.  All  papers  pertaining  to  the  cause 
and  filed  therein,' subject  to  two  exceptions,  (a)  The  summons, 
while  originally  a  part  of  the  record,  is  superseded  where  an 
appearance  is  entered,  and  in  sach  case  need  not  be  certified. 
(b)  Where  an  amended  pleading  is  substituted  for  an  original 
pleading,  the  former  becomes  part  of  the  record,  and  the  latter 
ceases  to  be.  But  motions  and  afiidavits  concerning  collateral 
matters,  and  depositions  and  other  writings,  merely  used  as  evi- 
dence, are  no  part  of  the  record,  unless  made  so  by  bill  of  excep- 
tions,^ so  that,  to  reennmerate  what  constitutes  the  record  of  a 
cause  to  be  certified  by  the  clerk,  the  following  will  probably  be 
found  accurate:  1.  All  entries  properly  made  by  the  clerk  in  the 
progress  of  the  cause,  from  its  commencement  till  the  final  judg- 
ment, and  the  allowance  of  the  appeal  and  filing  the  appeal  bond 
where  it  is  prayed  in  term  time.  2.  The  process,  if  there  has 
been  no  appearance  to  the  action.  But  if  an  appearance  is 
once  entered,  the  process  ceases  to  be  part  of  the  record."  3.  AH 
pleadings  properly  filed  which  have  not  been  superseded  by 
amended  pleadings  nor  stricken  out  on  motion.*  4.  All  bills  of 
exceptions  properly  signed  by  the  judge,  and  filed  and  allowed 
in  proper  season.  5.  The  verdict  of  the  jury  with  interroga- 
tories and  answers  thereto.  6.  The  motion  for  a  new  trial  (but 
not  affidavits  accompanying  it,  where  they  do  accompany  it). 

>  See  saprs,  title  JudgmenU,  §  23.  *  C.  &  C.  R.  R.  Co.  «.  Street,  50  Ind. 

*  Philips'  Pr.  55,  supra.  226. 

*2  R.  S.  (1876)  242,  §§  658-9.  •  Sherman  «.  Nixon,  87  Ind.  153: 

«  2  R.  S.  (1876)  242,  g  569.  Miles  «.  Bucham,  86  id.  490. 
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7.  Instractions  properly  prepared  and  Bigned  by  the  connsel  or  tlit 
court  ia  due  form,  given  or  refused,  and  the  action  of  the  conrt 
excepted  to,  and  the  infitmctioua  filed  in  the  cause,  and  the  filing 
properly  shown  by  the  entiy  of  the  clerk-'     8.  The  agreement 
in  writing  and  verification  of  the  proper  party  in  an  agreed  case.' 
9.  The  special  findings  of  fact  and  conclusions  of  law,  iu  a 
cause  where  they  are  requested  by  one  of  the  parties,  reduced  to 
writing  and  signed  by  the  Judge,  or  made  part  of  the  record  by  an 
order  of  the  court,  and  filed  with  the  papers  of  the  cause.*    10.  The 
evidence  reduced  to  writing  and  the  demurrer  thereto,  in  case  of 
demurrer  to  the  evidence.    11.  The  cause  of  action,  warrant  and 
affidavit  in  a  jndgment  by  confession.    It  is  believed  that  all  other 
motions  or  other  papers  will  be  disregarded  unless  made  part  of 
the  record  by  bill  of  exceptions.    There  has  been  no  little  con- 
fusion in  the  practice  in  the  supreme  court  in  determining  what 
is  properly  in  the  record  in  a  given  cause.     Tiiis,  in  some  meas- 
ure, arises  from  the  adoption  of  the  equity  system  of  appeals,  and 
applying  the  common  law  rule  aa  to  what  constitutes  the  record 
in  code  cases,  where  law  and  equity  practice  are  blended,  and,  per- 
haps, also  by  the  fact  that  the  court  seems  to  have  favored  that 
rule  which  would  exclnde  from  the  record  everything   doubtful. 
Whether  this  is  wise,  it  would  hardly  be  profitable  to  inquire, 
but  rulings  of  this  class  have  frequently  resulted  in  a  failure  of 
justice  to  the  client  for  want  of  legal  discrlminatiou  not  pos- 
sessed by  the  average  attorney.     To  enumerate  the  various  rul- 
ings upon  this  subject  would  be  a  mere  repetition  of  what  has 
been  discussed  under  separate  heads  in  the  former  part  of  the 
chapters  on  practice.*    The  record  having  been  ascertained,  the 
clerk  is  required  upon  request,  usually  by  precipe  and  upon  the 
payment  of   the  proper  fees,  to  proceed  to  prepare   the   tran- 
script of  the  record*  and  proceedings'  in  the  order,  hietori- 
cally,  in  which  snch  record  is  made,  beginning  with  the  placUa 

■  J.  &  H.  R  R  Co.  9.  Cox,  87  Ind. 


CoDtlansnces,  Change  of  Veoue,  De- 
murrer to  Evidence,  New  Trial  and 
ExceptioDB ;  see  also  Baslcirk'a  Pr.  61; 
et  Beq.  and  cases  cited. 

■a  R  8.  {1878)  243,  §558. 

*Tho  proper  flies  in  the  case  are 
tioDB,  Agreed  Cases,  Special  FindlDgs,    termed  the  record,  the  eatries,  Uie  pro- 


r.  PuTdae,  46  Ind.  828. 

1.  Smith,  41  Ind,  202,  and 


<  Bee  ante,  titlsg  AmendmeDls,  Ho- 
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and  following  with  the  complaint,  and  the  other  files  and  orders 
in  regular  succession,  and  concluding  with  the  appeal  bond  or 
other  last  paper  filed  in  the  cause  or  last  order  if  the  order  be 
last.  Having  thus  made  out  the  transcript,  the  clerk  certifies 
the  same  under  the  seal  of  the  court;  the  certificate  which  is 
attached  to  the  end  of  the  transcript  is  to  the  effect  that  the 
foregoing  contains  complete  copies  of  all  the  entries  and  papers 
in  said  cause,  as  the  same  appear  of  record  and  on  file  in  the 
ofiSce  of  said  clerk.^ 

§  6-  Of  the  preparation  of  the  transcript  for  fling  and  szib- 
mission  in  an  appeal.  The  rules  of  the  supreme  court  require 
the  transcript  to  be  paged  and  the  lines  on  each  page  to  be  num- 
bered; this  is  now  done  in  the  principal  clerks'  offices,  by  using 
transcript  paper  with  the  lines  numbered;  but,  if  not  so  done,  the 
attorney  must  have  it  done  before  submission.  And  so  the  rule 
requires  that  marginal  notes  should  be  placed  upon  the  transcript 
designating  the  several  pleadings,  exhibits  and  other  papers,  in 
their  order  in  the  transcript,  together  with  the  orders  of  the  court, 
the  names  of  the  witnesses  respectively  as  they  occur,*  where  the 
evidence  is  in  the  record,  constituting  a  guide,  to  the  several  parts 
of  the  record  which  are  to  be  examined,  by  glancing  along  the 
margin.  The  counsel  in  argument  must  refer  to  page  and  line 
of  the  transcript  in  their  brief.'  A  failure  on  the  part  of  the  ap- 
pellant to  comply  with  the  rule  requiring  paging  and  numbering 
lines  and  marginal  notes  may  be  visited  by  the  court  by  a  dis- 
missal of  the  appeal.^ 

§  7.  Notice  of  the  pendency  of  an  appeal^  how  issued  and 
served.  As  has  already  been  stated,  where  the  appeal  has  been 
prayed  in  term  time,  and  a  bond  filed,  and  the  transcript  is  filed 
in  the  supreme  court  within  sixty  days,  no  notice  is  necessary. 
But  if  the  bond  be  not  filed,  or  after  the  filing  of  the  bond  the 
transcript  be  not  filed  within  that  time,  the  appeal  is  deemed 
abandoned,  and  the  appellee  must  be  brought  into  court  by  notice 
or  appearance.'  Notice  is  given  by  the  clerk  of  the  supreme  court, 
in  all  cases  where  the  appeal  haa  not  been  prayed  in  term,  and  the 
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appeal  perfected  by  filing  the  bond  and  record  io  time,  and  where 
the  recird  is  filed  in  the  eupreine  court  anaccompanied  \>y  a  copj- 
of  notice,  and  proof  thereof  served  on  the  clerk  of  the  court  below 
and  the  attorneys  of  the  appellee,  and  where  there  is  no  joinder 
in  error  or  other  written  appearance  and  waiver  of  notice  indorsed 
thereon,  or  accompuiying  the  same.    Wlien  the  transcript  is  filed, 
the  clerk  notes  the  time  of  filing  and  issnee  the  notice,  which  is  in 
form  a  summons,  or  citation,  is  issued  to  the  sheriff  of  the  bo- 
preme  court,  who  may  serve  it  himself  or  send  it  to  the  sheriff  of 
the  county  from  which  the  appeal  is  taken,  and  have  it  served  by 
him,  as  other  process  upon  the  appellee  or  his  attorney.    The  ser- 
vice of  the  process  upon  an  attorney  is  sufiicient,'  and  the  attorney 
of  record  in  the  court  below  presumptively  continues  such,  until 
the  relation  has  been  dissolved  by  some  positive  act'     The  sheriff 
returns  the  process  to  the  clerk  of  the  supreme  court  indorsed  as 
in  case  of  process  in  the  lower  courts.     Where  the  appeal  is  com- 
menced by  the  service  of  notice  by  the  appellant,  it  is  usually 
done  by  the  delivery  of  the  notice  to  the  attorney  for  the  appellee, 
and  taking  an  acknowledgment  of  the  service  upon  a  duplicate, 
which  is  attaclied  to  and  filed  with  the  record.     If  the  attorney 
refnse  to  acknowledge  service,  then  the  service  is  made  in  dupli- 
cate, and  one  served  on  the  appellee  or  the  attorney  of   record  in 
the  cause  below,  and  an  affidavit  of  service  by  the  person  delivering 
the  same  should  be  indorsed  upon  the  duplicate,  which  is  iu  like 
manner  attached  to,  and  filed  with  the  transcript;  or  any  notice 
may  be  served  and  returned  by  the  sheriff  as  if  issued  by  the 
clerk.'     Where  it  appears  to  the  supreme  court,  say  by  afiBdavit, 
that  the  appellee,  in  a  cause  appealed  after  the  term  or  any  other 
cause  where  the  appellee  is  not  in  court,  by  perfecting  the  appeal 
taken  in  term  or  by  appearance,  is  not  a  resident  of  this  etate,  and 
that  a  notice  cannot  be  served  on  the  attorney  of  record  below,  the 
court  will  order  publication  of  the  pendency  of  the  appeal,  in  some 
newspaper  published  in  the  state,  to  be  designated  hy  the  court, 
for  three  weeks  successively,  after  which,  the  court  will  proceed 
ae  if  there  had  been  pereonal  service  of  notice.*    And  where  part 
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of  the  co-defendants  or  co-plaintiffs  for  any  cause  do  not  join  as 
appellants,  and  it  is  made  to  appear  that  they  or  any  of  them  are 
soD-residents  of  the  state,  and  notice  cannot  be  served  npou  their 
attorneys,  as  where  all  the  co-parties  appealing  and  those  not  ap- 
pealing are  represented  by  the  same  attorney  or  for  other  cause, 
and  where  the  co-parties  not  appealing  do  not  appear,  publication 
may  be  had  as  in  case  of  non-resident  appellees.    The  publication, 
with  the  proof  thereof,  should  be  filed  with  the  clerk,^  and  is  usu- 
ally attached  to  the  transcript  as  part  of  the  record  of  the  cause. 
§  8.    Assignment  of  errors  and  joinder.    The  practice  in  the 
supreme  court,  after  the  filing  of  the  transcript,  is  very  simple. 
The  assignment  of  errors  is  all  the  pleading  allowed  by  the  ap- 
pellant, and  serves  the  place  of  a  complaint.^    The  assignment  of 
errors  at  the  common  law  was  either  of  law  or  fact'    But  under 
the  code,  it  is  confined  to  questions  of  law.^    Tlie  errors  of  law 
must  be  assigned  specifically,  and,  if  not  so  assigned,  will  be  disre- 
garded.'    Thus,  where  the  error  complained  of  is,  that  the  "  com- 
plaint does  not  state  facts  sufiScient  to  constitute  a  cause  of  ac- 
tion," where  there  has  been  no  demurrer  filed,  the  assignment  of 
error  must  be  in  the  language  just  quoted;  and  if  the  error  be  as- 
signed upon  the  rendition  of  the  judgment  in  the  court  below,  the 
assignment  will  not  be  available  to  reach  the  insufficiency  of  the 
complaint.     Inasmuch  as  the  error  complained  of  is  the  render-  < 
ing  of  judgment  upon  an  insufficient  complaint  rather  than  the  in- 
sufficiency of  the  complaint,  the  ruling  becomes  exceptionably 
technical;  but  it  is  now  firmly  settled.*    Again,  if  the  error  com- 
plained of  be  the  sustaining  or  overniling  of  a  demurrer  to  the  evi- 
dence or  to  a  pleading,  and  the  ruling  has  been  excepted  to,  the 
particolar  ruling  must  be  specifically  assigned.'''    And  it  matters 
not  that  judgment  be  rendered  upon  demurrer  and  exception  taken 
io  the  rendition  thereof,  still  the  error  must  be  assigned*  upon  the 
ruling  on  the  demurrer,  and  the  assignment  of  error  upon  the 
rendition  of  judgment  will  not  reach  the  error  upon  the  ruling 
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on  the  demurrer,'     A^in,  where  objoction  is  taken  to  the  form  of 
the  judgmcEt  and  the  proper  exception  reserved,  then  error  Bhonld 
be  assigaed  upon  the  jndgment,  specifically  pointing  out  in  what 
the  error  coneists.*     So  where  the  cause  is  tried  by  the  court  and 
Epecial  findings  reqnested  and  rendered,  and  the  conclusions  of  Uw 
excepted  to,  the  error  should  be  assigned  upon  the  conclusions  of 
law  and  not  upon  the  findings  of  fact  nor  npon  the  judgment  o! 
the  court.*    And  where  the  cause  is  submitted  upon  an  agreed 
statement  of  facts,  and  the  court  renders  judgment  thereon  and 
proper  exception  is  taken,  theu  error  shonld  be  assigned  upon  the 
jndgment   of  the  court  or  upon  the  finding  and  judgment  re- 
spectively, though  no  finding  is  neceaaary,  and  there  need  be  no 
motion  for  a  new  trial.*    But,  in  a  cause  tried  upon  iseuee  of  fact  or 
of  law  and  fact,  all  qnestions  arising  upon  the  trial  back  to  the 
beginning,  and  even  to  an  application  for  a  continuance  or  change 
of  venue,  where  one  has  been  refused,  must  be  excepted  to  as  they 
occur,  be  reserved  by  a  bill  of  exceptions,  and  be  assigned  as  causes 
for  a  new  trial,  or  they  are  waived;  these  errors  are  all  passed 
upon  in  review  by  the  court,  upon  the  motion  for  a  new  trial,  and, 
if  the  court  overrule  the  motion,  and  the  proper  exception  be  re- 
served, then  all  the  errors  assigned  in  the  motion  which  were  saved 
on  the  trial  are  saved  by  the  exceptions  to  the  ruling  upon  the 
motion.    And  so  error  should  be  assigned  in  the  supreme  court,  not 
upon  the  specific  errors  arising  upon  the  trial,  but  npon  the  ruling 
of  the  court  npon  the  motion  for  a  new  trial.     And  neitlier  the 
assignment  of  the  specific  error  complained  of,  nor  the  rendition 
of  the  final  jndgment,  will  be  of  any  avail  to  reach  the  particular 
error  pointed  out  in  the  one  case,  or  any  or  all  the  errors  in  the 
other;  the  ruling  upon  the  motion  for  a  new  trial   mnst  be  as- 
signed, or  no  question  will  be  raised  in  the  supreme  court  upon 
any  ruling  occurring  at  the  trial.'     The  practice  at   the  common 
law  was  otherwise,  npon  a  writ  of  error;  there,  any  error  appear- 
ing in  the  record  and  duly  assigned  would  be  examined.'     And 
60,  in  the  earlier  rulings  under  the  code,  where  specific  errors  were 

I  Busklrk'8  Pr.  Ill,  118.  'Truitt  o.  Tniltl,  88  lad.  IS;  Per- 
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asfiigned,  although  they  were  also  causes  for  a  new  trial,  yet  the 
court  examined  them.    But  of  late  the  court  have  established  the 
rule  just  above  stated.^    Where  a  question  arises  upon  a  motion 
for  a  venire  de  novOj  nan  6b%tanvbe  veredicto  or  in  ari-est,  the  same 
bariDg  been  properly  reserved,  the  assignment  of  errors  must  be 
upon  the  particular  ruling  specifically.*    And  where  a  question 
has  arisen  upon  any  motion,  interlocutory  order  or  any  other  ac- 
tion of  the  court  in  the  progress  of  the  cause,  the  same  having 
I>een  properly  reserved  at  the  time  it  occurred,  the  correctness  of 
8nch  ruling  may  be  tested  by  specifically  assigning  the  same  as 
error  in  the  supreme  court,  but  not  otherwise,  for  no  general  as- 
signment of  errors  is  available  for  any  purpose.^    The  assignment 
of  errors  is  made  upon  the  transcript,  and  must  contain  the  full 
DAmes  of  all  the  parties  to  the  appeal,^  and,  after  the  statement 
of  the  specific  errors  relied  upon,  which  should  be  numbered, 
should  contain  a  prayer  for  a  reversal  of  the  judgment  appealed 
bom,  and  should  be  signed  by  the  attorney  for  the  appellant.  And 
the  fiulure  to  sign  by  counsel  is  a  fatal  omission,  though  not  so  by 
the  common  law.^    The  assignment  of  errors  is  usually  made  be- 
fore the  filing  of  the  transcript,  and  must  be  made  on  or  before 
the  first  day  of  the  term  at  which  the  cause  stands  for  hearing. 
Where  there  is  a  change  of  parties  by  succession,  as  where  the 
^ministrator  appeals  from  the  judgment  against  his  intestate, 
the  assignment  of  errors  must  contain  an  averment,  showing  his 
privity  with  the  intestate,  and  his  right  to  prosecute  the  appeal, 
otherwise,  upon  demurrer,  the  assignment  will  be  held  bad.^    And 
^  of  other  cases  where  there  has  been  a  change  of  parties  by  suc- 
^^ession.     The  form  of  the  assignment  of  errors  is  not  of  much 
eonseqnence.    The  names  of  the  parties  being  written,  with  the 
name  of  the  court,  in  otlier  words,  after  the  title,  follows  the 
ifisignment,  which  is  usually  thus:    ^' There  is  manifest  error  in 
:he  record  judgment  and  proceedings  in  this,  to  wit:    1.  The  cir- 
cmi  court  erred  in  sustaining  the  appellee's  demurrer  to  the  first 
paragraph  of  the  appellant's  answer.    2.  Said  court  erred  in  over- 
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ruling  appellant's  motion  for  a  new  trial."  And  bo  on,  proceed- 
ing in  the  same  manner  to  enumerate  all  the  errors  relied  upon, 
or,  perhaps,  more  formally,  after  the  general  charge  of  error, 
proceed  thus:  "  1.  The  circuit  court  sustained  the  appellee's  de- 
murrer to  the  first  paragraph  of  the  appellant's  answer,  whereas 
by  the  law  of  the  land  said  demurrer  should  have  been  overruled. 
2.  Said  court  overruled  appellant's  motion  for  a  new  trial,  whereas, 
bj  the  law  of  the  land,  the  same  should  have  been  sustained; "  and 
having  in  either  of  these  forms  enumerated  the  errors  relied  on, 
the  assignment  should  conclude,  '^Wherefore,  and  because  of  other 
manifest  errors  in  said  record,  appellant  prays  that  the  judgment 
of  said  circuit  court  may  be  reversed."  ^ 

§  9.     I%e  answer  or  joinder  in  error  of  the  appellee^  of  the 
settlement  of  issues  of  fact  and  the  assignment  of  cross  errors. 
Ordinarily  the  sole  answer  of  the  appellee  is  what  is  termed  the 
joinder  in  error ^  which  is  a  denial  of  the  errors  assigned  anciently, 
"//i  nullo  est  erratum,  "  in  the  simple  English  of  the  code,  ^^There 
is  no  error  in  the  recordP    But,  although  a  denial,  as  it  is  not  a 
denial  of  facts  but  conclusions  of  law,  it  is  in  effect  but  a  demur- 
rer, raising  simply  an  issue  of  law  upon  the  rulings  of  the  oourt, 
which  are  properly  assigned  for  error.*    The  appellee  may  thus 
answer  the  assignment  of  errors,  either  by  simple  joinder,  already 
considered,  or  he  may  tender  an  issue  upon  any  or  all  of  the  assign- 
ments of  error,  either  in  abatement  or  in  bar,  or  both.    The  former 
usually  applies  to  the  capacity  or  right  of  the  appellant  to  prosecute 
the  appeal  or  the  death  or  change  of  relation  of  the  appellee.     But 
the  latter  consists  of  any  special  matter  which  bars^the  appeal  as 
payment,  release,  statute  of  limitations,  release  of  errors  or  the  like. 
The  statute  of  limitations  being  an  answer  quite  common,  a  sugges- 
tion as  to  the  time  when  an  appeal  is  deemed  to  be  taken  may  not 
be  amiss.     In  all  cases  where  the  appeal  is  prayed  in  term,  and  the 
same  is  perfected,  it  is  taken  when  the  order  granting   the  appeal 
is  entered.    Where,  however,  the  appeal  is  abandoned  and  an  ap- 
peal is  afterwards  taken,  it  dates  from  the  filing  of  the  transcript, 
or  if,  in  such  a  case,  or  in  any  other  case,  the  appeal  be  begun  by 
notice  on  the  appellee  and  the  clerk,  and  is  followed  by  filing  the 
record  in  time,  the  appeal  dates  from  the  giving  of  the  notice,  and 


'  See  forms,  post,  part  8. 


« Tidd»8  Pr.  1178. 


Sec.  10.]  OF  APPEALS.  431 

in  all  cases  where  the  appeal  is  begun  by  the  filing  of  the  tran- 
script and  appearance  or  notice,  the  appeal  dates  from  the  filing 
of  the  transcript.^    The  appellant  may  demur  or  reply  generally 
or  specially  to  any  special  answer  of  the  appellees,  and  the  issues 
of  law  or  fact  will  be  set  down  for  hearing,  and  be  tried  and  de- 
termined by  the  court  according  to  its  rules.'    But,  as  the  court 
has  established  no  rules  for  trials  of  issues  of  fact,  the  trial  of 
issues  of  both  law  and  fact  is  had  before  the  court.    Whether,  in 
the  supreme  court,  a  jury  for  the  trial  of  issues  of  fact  is  a  con- 
stitutional right,  is  a  question  of  so  little  practical  importance  as 
scarcely  to  justify  examination.^    The  appellee,  having  joined  in 
error  or  answered  specially,  may  also  assign  cross-errors  upon  any 
rating  of  the  lower  court  against  him,  which  is  properly  reserved 
and  appears  in  the  record,  and  have  the  opinion  of  the  supreme 
court  upon  the  same,  notwithstanding  the  final  judgment  of  the 
court  below  in  his  favor.    The  cross  assignment  is  made  in  the 
'ame  manner  as  the  assignment  by  the  appellant,  and  the  appellant 
may  join,  and  the  question  will  be  considered  and  passed  upon  by 
the  court,  whether  the  cause  is  affirmed  or  reversed.    If  the  cause 
is  reversed,  this  has  the  effect  to  settle  the  question  in  the  further 
progress  of  the  same;  if  it  be  affirmed,  it  simply  serves  to  settle  the 
law.*    And  so  where,  by  the  cross  assignment,  it  appears  that  on 
account  of  some  defect  in  the  appellant's  case,  he  could  not  in  any 
event  recover  or  successfully  defend,  as  tlie  ca^e  may  be,  even 
though  the  judgment  were  reversed  on  account  of  the  errors  as- 
signed, the  court  will  affirm  the  judgment,  notwithstanding  the 
errors  of  the  appellant  are  well  assigned."    But  however  many 
errors  may  be  in  the  record  in  favor  of  the  appellee,  the  court  will 
not  r^ard  them  unless  they  are  assigned,  except  perhaps  where 
the  record  shows,  in  favor  of  the  appellee,  a  want  of  juris- 
diction   in  the  court  below,  in  which  case  the  court  would  per- 
haps determine  the  question  against  the  appellant  of   its  own 

motion. 
§10.     An  amiocMe  mode  of  perfecting  a/ppeaU^  assignment 

€f  error,  joinder  and  mbimmon.    Where  the  appellee  desires  to 

»  Supreme  Court  Rules  22-28,  post        *  Buskirk's  Pr.  119. 
« 2  R  S.  (1876)  247,  g  582.  *  Buskirk's  Pr.  supra. 

« See  Basklrk'8  Pr.  117-ia 


i 


432  PKACnCE.  [Pabt  II,  Ch.  XUL 

innke  DO  dilatory  motion,  and  to  interpose  no  dilatory  or  other 
aoBwer,  and  only  intends  to  present  the  mere  questions  of  law 
properly  contained  in  the  record,  a  very  convenient  practice,  and 
one  which  largely  prevails  among  lawyers  who  litigate  to  vindicate 
the  rights'of  their  clients  only,  as  they  are  all  presumed  to  do, 
and  especially  among  those  who  possess  the  liberality  to  be  ami* 
cable  where  their  clients'  interests  are  not  promoted  by  hostility, 
is  tlie  following:  The  counsel  for  tlie  appellant  procures  the  tran- 
script, examines  it,  has  any  errors  or  omission  corrected  by  the 
clerk,  assigns  his  errors,  numbers  the  pages  and  lines,  maikea  the 
marginal  notes  required  by  the  rule,  and  hands  the  transcript 
over  to  his  adversary,  who  examines  the  same,  and,  if  he  find 
other  omissions  or  errors,  points  them  out  to  his  adversary,  and 
they  are  rectified  if  found  to  be  substantial.  The  appellee's  counsel 
then  joins  in  error,  and,  if  the  parties  are  ready  to  submit,  they 
join  in  an  agreement  to  submit,  usually  indorsed  upon  the  tran- 
script. If  they  are  not  both  read;  for  submission,  the  appellant 
takes  his  record  with  the  issues  already  closed  and  files  it,  and  the 
cause,  without  process,  is  ready  for  subraission  upon  call  at  the  next 
term.  But  this  is  a  digression  which  can  only  apply  in  the  cases 
deacribed  and  where  counsel  are  amicable. 

g  11.  Of  ths  terms  of  the  supreme  court.  The  snpreme  court 
has  two  terms,  or  sessions,  at  Indianapolis,  each  year,  banning  on 
the  fourth  Monday  in  May  and  November.^  And  as  these  terms 
continue  as  long  as  the  business  requires  it,  one  term  coDtinuea 
till  the  other  commences,  and  so,  for  all  purposes  but  the  enforced 
submission  of  causes,  the  court  is  perpetually  in  session ;  altAioogh, 
as  the  judges  are  away  from  the  capital  where  the  sessions  are 
held  periodically,  any  action  of  the  court,  requiring  the  preeenoe 
of  all  the  judges,  can  only  be  had  when  they,  or  a  quoniTn  of  them, 
are  present*  The  court  being  virtually  always  open,  to  discnaa  the 
proceedings  of  the  court  in  term  time,  generally,  would  embrace 
a  discussion  of  the  whole  procedure,  which  wonld  be  quite  too 
general  for  the  purpose  of  this  work,  which  rather  propoaee  a 
methodical  examination  of  the  main  points  of  practice,  whereby 
the  same  general  result  is  reached  in  a  more  satisfactory  manner. 
It  may  suffice,  therefore,  for  the  present  to  state,  that  the  first 
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three  days  of  each  term  are  devoted  to  delivering  opinions,  hear- 
ing motions,  and  the  call  of  the  docket  for  submission  of  causes, 
which  occurs  on  the  third  day  of  the  term. 

§  12.     When,  appeals  €twnd  for  trial.    It  may  be  said  appeals 
stand  for  call  and  submission  or  dismissal  or  continuance  rather 
than  for  trial,  although  this  term  is  used  in  the  statute,  because 
trials  are  exceptional  in  appeals,  very  rarely  occurring.    But  the 
term  trial  is  used  here  in  a  special  sense,  and  means  call  and  dis- 
position rather  than  trial.     Appeals  stand  for  trial,  in  this  quali- 
fied sense,  at  the  first  term  after  filing  the  transcript,  where  the 
appeal  is  prayed  in  term  time,  a  bond  given,  and  the  transcript 
filed  within  sixty  days  of  the  filing  of  the  bond.    In  such  a  case, 
if  the  transcript  is  filed  on  the  last  day  of  the  preceding  term,  the 
case  stands  for  submission  upon  the  call,  on  the  third  day  of  the 
succeeding  term.^    And  so  in  cases  where  there  is  an  appearance, 
either  by  joinder  in  error  or  formal  appearance  in  writing,  by  filing 
an  answer  or  an  agreement  to  submit,  filed  with  or  indorsed  upon 
the  transcript;  if  the  transcript  be  filed  and  such  appearance  be 
entered  before  the  commencement  of  the  term,  the  case  stands 
for  snbmiseion  or  other  disposition  upon  the  call  day  of  the  term. 
In  all  cases  where  the  appellees  have  to  be  brought  into  court  by 
service  of  notice,  the  cause  stands  for  submission  or  other  disposi- 
tion at  the  first  term  after  notice  has  been  served,  ten  days  before 
the  first  day  of  the  term.^    And,  where  the  appellee  is  brought  in 
by  publication,  the  cause  stands  for  submission,  where  the  notice  is 
given  thirty  days  before  the  first  day  of  the  term.' 

§  18.  Cf  motions  in  appeals  pendvng  in,  the  avpreme  cowrt. 
These  are  governed,  as  are  all  points  of  practice  not  established  by 
statute,  by  the  rules  of  the  supreme  court.  It  often  occurs  that 
it  is  necessary,  in  order  to  prepare  a  case  for  submission  in  the 
supreme  court,  to  have  an  order  of  the  court  To  illustrate,  sup- 
pose npon  filing  the  precipe  and  tendering  the  fees,  the  clerk  of 
the  court  below  should  refuse  to  make  and  certify  the  transcript, 
the  appellant  would  be  helpless  but  for  the  power  of  the  supreme 
court,  upon  affidavit  and  motion,  to  issue  an  order  or  mandate, 
commanding  him  to  make  out  the  transcript.  And  so  where  the 
judge  refuses  to  sign  a  bill  of  exceptions,  the  same  remedy  may 
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be  applied,  and  conformity  to  such  orders  may  be  enforced,  in 
all  caaes,  by  attachment'     Again,  suppoEe,  when  the  transcript 
is  filed,  either  party  shall  discover  that  aomo  important  por- 
tion of  the  record  or  proceedings  has  been  left  out  of  it,  his 
remedy  is  by  filing  an  affidavit  of  diminution  of  the  record, 
and  moving  the  conrt  for  a  certiorari,  which  is  a  writ  issued  by 
order  of  the  court,  commanding  the  clerk  of  the  court  below,  to 
send  up  a  certified  tranBcript  of  the  part  of  the  record  alleged  to 
be  omitted  in  the  affidavit  or  allegation  of  diminuition;  for  the 
allegation  must  be  of  omission,  for  the  parties  are  not  permitted 
to  allege  against  that  part  of  the  record  actually  certified.*    The 
application  may  be  made  upon  the  proper  allegation,  duly  verified 
by  affidavit,  upon  motion  at  any  time  before  final  decision  of  the 
canse;  and  the  court,  for  the  purpose  of  affirming  a  cause,  may 
order  the  writ  on  their  own  motion,  but  will  not  grant  a  rehear- 
ing to  a  defeated  party  for  the  purpose  of  allowing  it.'     The 
motion  for  certiorari,  after  submission,  must  be  upon  notice  to 
the  adverse  party,  of  at  least  ten  days.*    And  so,  under  the  power 
already  alluded  to,  the  court  may,  upon  motion,  compel  the  pro- 
duction of  papers  belonging  to  the  files  by  any  person  having  flie 
possession  thereof.*     These  motions  already  mentioned  are  but 
specimens  of  such  as  are  the  most  common;  others  will  readily 
occur  to  the  practitioner,  and  need  not  be  enumerated.     These 
motions  may,  by  the  rules  of  the  court,  be  made  immediately  after 
the  reading  of  the  orders,  and  the  delivery  of  opinions  of  the  cur- 
rent day  in  the  open  session,  which  only  continues  three  days. 
Tliis  is  the  theory  of  the  rule,  but  motions  may  be  filed  ^th  the 
elerk  at  any  time,  the  adverse  party  having  notice,  and  if  the 
motion  be  one  of  course,  the  court  consider  it  in  their  consultation 
room  and  grant  it,  or,  if  not  a  motion  of  course,  the  same  is  set 
down  for  oral  argument  at  a  time  fixed,  or  the  counsel  file  briefs, 
which  is  the  more  usual  method.    All  motions  must  be  reduced 
to  writing,  and  must  contain  a  concise  statement  of  the  gronnds 
thereof,  and,  when  they  consist  of  facts  not  admitted,  or  not  ap- 

>2RS.  (1870)  iM7,  g  685,  and  see  Co.  e.  Tu  Houaton,  48  id.  00 1  Baa 

aole,  title  M&udale.  kirk's  Pr.  805. 

"  Tiild'B  Pr.  1167  et  soq.  *  Supreme  Court  Bule  87,  post 

'Cluck  e.  The  State,  40  lad.  268;  '3  R.  8.  (1870)  %  685,  supra;   Bob- 

Warner  e.  Campbell,  89  id.  409;  R  R.  kirk's  Pr.  BOO. 


Sbc.  14.]  OF  APPEALS.  433 

parent  upon  the  record,  the  motion  must  be  accompanied  by  an 
affidavit,  but  a  verification  of  the  motion  containing  the  proper 
statements  of  facts  would  probably  be  sufficient.^  Unless  by  spe- 
cial leave,  motions  are  presented  upon  briefs,  and  oral  argument  is 
not  allowed,  but,  in  important  cases,  oral  argument  is  sometimes 
permitted.*  Motions  often  occur  upon  the  call  of  the  docket,  and 
are  then  legitimate  without  formality .• 

§  14.     Call  of  the  docket^  sicbmissionSy  dumissaUj  contbuir- 
ance  of  ccmses.    On  Wednesday  of  the  first  week  of  each  term  of 
the  supreme  court,  the  docket  is  called  for  the  submission  of 
causes,  or  other  steps  necessary  in  the  progress  thereof.    Besides 
the  issue  docket,  upon  which  each  cause  is  entered  upon  filing  the 
transcript,  and  upon  which  each  step  is  noted  by  the  clerk  till  the 
final  determination  of  the  cause,  printed  dockets  by  counties  are 
made  out  for  counsel  in  the  causes,  and,  while  the  clerk  proceeds 
to  make  his  notes  upon  the  issue  docket,  as  the  call  proceeds,  the 
chief  justice  proceeds  with  the  call  from  the  printed  docket  by 
number  or  title,  or  both,  beginning  alphabetically  with  the  coun- 
ties, and  calling  all  causes  ripe  for  submission.    When  a  cause  is 
called,  if  it  stand  for  submission  under  the  rules  already  discussed, 
and  the  appellant  be  represented  by  counsel,  and  have  assigned 
error,  and  tfie  appellee  have  been  duly  notified  or  have  appeared  as 
mentioned  in  a  former  section,  but  do  not  appear  at  the  call,  the  ap- 
pellant may  have  the  appellee  called,  and  submit  the  cause  as  upon 
default.     The  effect  of  such  submission,  however,  is  not  different 
from  a  submission  by  agreement.    And,  if  the  appellee  fail  to 
join  in  error,  he  waives  notlung,  and  the  assignment  is  treated  as 
denied  by  a  regular  joinder.    If,  upon  the  call,  the  appellant  does 
not  desire  to  submit,  and  no  motion  to  submit  is  made  by  the  ap- 
pellee, the  cause  is  continued  without  any  motion.    This  rule  is, 
however,  subject  to  two  exceptions:     1.  Where  a  cause  is  called 
which  has  been  docketed,  and  the  transcript  filed  ninety  days, 
and  there  is  no  appearance  for  the  appellee,  and  no  steps  have 
been  taken  to  bring  him  into  court    2.  Where  a  cause  has  been  on 
the  docket  two  terms,  and  is  upon  call  at  the  third  term,  and  the 
appellant  does  not  submit  the  same,  and  no  good  reason  is  shown 
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why  it  has  not  been  submitted;  in  botli  cases  the  court  will  dis- 
miss the  appeal  upon  its  own  motion.^     If,  upon  the  call,  the  ap- 
pellee be  properly  in  court  by  notice  or  appearance,  under  the 
rule  stated  in  a  former  section,  and  the  appellant  do  not  appear 
and  ask  to  have  the  cause  submitted,  the  appellee  may  have  the 
appellant  called  and  have  the  cause  submitted  or  dismissed  at  his 
pleasure.'    But  he  cannot  enter  an  appearance  on  the  call,  and 
compel  a  submission,  or  a  dismissal.     Because,  as  he  was  not  in 
court  in  time  to  enable  the  appellant  to  submit,  it  would  be  a  sur- 
prise to  the  appellant  to  permit  the  appellee  thus  to  appear  and 
take  such  steps,  where  he  could  not  be  presumed  to  contem- 
plate such  a  course.    Where  both  parties  appear  at  the  call,  they 
may  submit  by  agreement,  or,  at  any  time,  either  during  the  open 
session  of  the  court,  or  in  the  vacation,  the  parties  may,  by  writ- 
ten agreement  filed  with,  or  indorsed  upon  the  transcript,  sub- 
mit a  cause,  and  the  effect  is  the  same  as  if  it  were  submitted 
on  call.^    In  habeas  corpus  cases,  a  submission  may  be  had  oa 
motion,  by  either  party,  after  the  appeal  is  perfected,  upon  three 
days'  notice  given  to  the  opposite  party  or  his  attorney,  or  any  other 
person  having  an  adverse  interest  in  the  cause.    The  notice,  with 
the  service  and  return  of  the  sheriff  thereon,  or  with  the  acknowl- 
edgment or  aflSdavit  indorsed,  if  served  by  a  person  not  an  officer 
authorized  to  serve,  mnst  be  produced  before  the  motion  to  submit 
can  be  made.* 

§  16.     Of  the  a/rgwrMfnb  of  cases  in,  the  supreme  cowrt.     The 
mode  of  argument  contemplated  by  the  supreme  court  is  by  writ- 
ten or  printed  brief,  which,  as  the  name  indicates,  is,  on  the  part  of 
the  appellant,  a  concise  statement  of  the  points  relied  upon  for  a 
reversal,  together  with  a  reference,  by  page  and  line,  to  the  parts 
of  the  transcript  which  develop  the  particular  errors  complained 
of,  together  with  the  authorities  in  support  of  the  appeal.     To 
illustrate,  let  it  be  supposed  that  a  demurrer  to  the  complaint  was 
overruled  and  judgment  was  rendered  for  the  plaintiff,  in  an  action 
founded  upon  the  negligence  of  the  defendant,  the  complaint  con- 
taining no  averment  of  the  absence  of  negligence  on  the  part  of 
the  plaintiff.     The  appellant  would  assign  for  error,  perhaps, 


*  Sapreme  Court  Rule  18,  post 
'Supreme  Court  Rule  9,  post 


•  Supreme  Court  Rules  9,  10,  post 
^  Supreme  Court  Rule  83,  post. 


Sec.  15.J  OF  APPEALS.  437 

amongst  others,  the  ruling  of  the  court  upon  the  demurrer.  The 
proper  method  of  presenting  this  point  in  the  brief  would  be,  to 
refer  the  court  by  page  and  line  to  the  complaint,  point  out  the 
omission  of  the  absent  averment  in  the  same,  state  the  rule  as 
formulated  by  the  text  writers  or  decided  cases,  and  refer  to  the 
authorities  sustaining  the  position  of  the  appellant;  adopting  this 
form,  the  brief  should  take  up  and  discuss  each  error  relied  upon. 
And  the  appellee,  adopting  a  like  course,  follows  in  answer  to  the 
points  of  argument  and  authorities  of  the  appellant  and  proceeds  to 
sastain  the  ruling  of  the  court  below  by  arguments  and  authorities. 
In  a  court  where  oral  arguments  are  not  heard,  what  are  termed 
briefs,  and  which  were  formerly  used  as  mere  memoranda  of  points 
and  authorities  in  aid  of  oral  arguments,  are  changed  into  more  or 
less  extended  arguments.  And  while,  in  cases  involving  intricate 
questions  of  law,  it  is  profitable  to  make  full,  and  even  elaborate 
arguments,  yet  it  is  a  great  mistake  to  incumber  a  written  or 
printed  brief  with  lengthy  and  exhaustive  discussions  of  minor 
questions,  or  to  amplify  legal  propositions  of  every  day  occun-ence 
to  a  court,  as  though  a  question  of  fact  were  under  discussion  be- 
fore a  jury.  And  equally  pernicious  is  the  habit  of  interlarding 
briefs  with  whole  pages  of  references  to  autliorities,  too  often 
taken  from  digests  or  prepared  by  clerks  who  do  not  understand 
the  questions  involved.  If  the  court  is  expected  to  be  aided  by  a 
brief,  it  should  be  concise,  pointed  and  clear;  should,  in  a  direct 
manner,  state  the  propositions  argued;  should  confine  argument 
to  mere  outline,  and  should  refer  to  a  limited  number  of  authori- 
ties, well  selected  and  directly  in  point,  and,  in  the  absence  of  such 
authorities,  8houl<\  briefly  state  the  elementary  principle  and  the 
legal  analogies  whereby  the  position  assumed  is  sustained.  But 
this  is  a  digression.  The  appellant  or  the  appellee  who  files  cross 
errors  has  sixty  days  after  submission  to  file  his  brief,  and,  upon 
failure,  the  clerk  will  dismiss  the  appeal  in  the  one  case  and  the 
cross  errors  in  the  other.^  The  appellee  may  file  his  brief  at  any 
time  before  the  cause  is  considered.'  The  brief  must  be  printed  or 
legibly  written,  or  the  clerk  will  copy  it  at  the  expense  of  the 
party  filing  it.'    In  all  cases  where  a  supersedeas,  which  will  be 
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considered  hereafter,  is  granted,  a  brief  mnst  l}e  filed  before  it  will 
issue.'     Aud,  where  briefs  are  printed,  it  is  the  uoiform  practice 
of  counsel  to  exdiange  briefs,  and,  where  tliey  are  written,  cop- 
ies are  funiiehed  adverse  connsel  or  inspection  tendered.     And 
this  conrtaBy  will  be  enforced  by  the  court  if  refused  by  counsel,' 
though  a  refusal  rarely  or  never  occurs.    In  important  cases  the 
court  will  hear  oral  argument.*    Oral  argument  is  the  exception, 
and  written  or  printed  argument  is  the  general  rule.     It  cannot 
be  denied  that,  while  briefs  of  points  and  authorities  are  always 
necessary  in  appellate  courts,  yet  the  advantages  of  oral  argument 
as  a  general  rule  cannot  be  overestimated.     By  the  presentation 
of  the  questions  by  counsel  upon  the  opposite  sides,  who  have 
become  thoroughly  familiar  with  the  record  and  the  exact  manner 
the  questions  or  points  in  controversy  are  therein  presented,  mnch 
labor  by  the  court  is  saved     It  generally  appears  that  the  contro- 
versy, though  enveloped  in  many  folios  of  paper,  is  embraced 
within  a  narrow  compass,  and,  by  the  aid  of  counsel,  with  eug- 
g^tions  from  the  bench,  the  time  spent  in  oral  argument  produces 
more  advantage  in  preparing  the  court  to  thoroughly  understand 
the  record  than  would  be  realized  by  equal  time  spent  by  the  court 
in  mastering  the  record,  with  the  imperfect  aid  usually  afforded 
by  briefs.     Besides  this,  the  attention  of  the  whole  court  is  called 
ali&e  to  the  questions  argued,  so  that,  it  begets  in  the  minda  of  the 
judges  the  habit  of  independent  thinking  and  investigation,  and, 
when  the  cause  becomes  the  subject  of  consultation,  the  judges  are 
all  equally  prepared  to  express  their  independent  views.    And  the 
opinion  of  the  whole  court  is  obtained,  which  is  far  preferable  to 
the  opinion  of  a  single  judge,  assented  to  by  the  others,  who 
neither  read  nor  hear  any  argnment  except  that  contained  in  tlie 
opinion,  and  without  the  necessary  preparation  to  give  even  a  fair 
and  searching  criticism.     In  support  of  this  view,  it  may  be  safely 
said  that  the  courts  which  hear  oral  argument  are  those  whose 
opinions  are  the  most  uniform  and  consistent 

§16.  Supereedecu,  how  and  when  granted;  bond,  hozo  taJeeri 
and  approved.  Where  an  appeal  is  prayed  in  term  time,  the  court 
fixes  ^e  penalty  of  the  bond,  and  approves  the  sorety  offered,  and 

'  Bapntme  Court  Rule  16,  poat  'Sapreme  Court  Rule  18,  post. 

■  Supreme  Court  Rule  30,  post. 


Sbc.  16.]  OF  APPEALS.  439 

fixes  the  time  within  which  the  same  is  to  be  filed;  the  bond  is 
payable  to  the  appellee,  and  the  condition  of  the  same  is,  that  the 
appellant  will  duly  prosecate  his  appeal,  and  abide  by  and  pay 
the  judgment  and  costs,  which  shall  be  rendered  or  affirmed  against 
him,  in  the  supreme  court.^  But  a  mistake  or  omission  in  the 
penalty  of  the  bond  will  not  vitiate  it,  but  it  may  be  sued  upon 
as  a  perfect  bond  imder  the  statute  of  jeofails}  Where  the  ap- 
peal is  prayed  and  granted  in  term  time,  and  the  bond  is  filed  in 
compliance,  and  the  transcript  is  filed  in  sixty  days  after  filing  the 
bond,  it  operates  as  a  stay  of  execution,  and  no  writ  of  supersedeas 
issues.'  But,  when  the  appeal  is  taken  after  term  time,  there  can 
be  no  stay  of  execution  except  npon  an  application  to  the  supreme 
court  or  a  judge  thereof,  who  will  enter  an  order  upon  proper  ap- 
plication, to  be  indorsed  upon  the  transcript,  directing  the  allow- 
ance of  a  supersedeas  upon  the  filing  of  a  bond,  with  condition  and 
surety,  as  in  ease  of  the  allowance  of  an  appeal  taken  in  term 
time/  Although  the  rules  require  a  brief  upon  an  application 
for  a  supersedeasy  and  the  motion  on  application  is  not  one  of 
course,  yet,  as  there  is  no  discretion  in  granting  an  appeal  in  term 
time,  which  operates  as  a  supersedeas,  and  there  is  not  much  reason 
why  he  who  applies  after  term  should  fare  worse,  the  supersedeas 
is  rarely  in  practice  refused.  The  bond  may  be  approved  by  the 
clerk  of  the  supreme  court  or  the  clerk  of  the  court  below,  but, 
in  practice,  a  copy  of  the  order  granting  the  stay  is  certified  down 
to  the  clerk  of  the  court  below,  who  receives  and  approves  the 
bond,  and,  if  execution  has  been  issued  to  the  sheriff,  notifies  him, 
as  he  does  in  all  cases  where  a  supersedeas  is  granted,  after  execu- 
tion issues,  and  the  same  is  returned,  and  any  levy  made  is  re- 
leased.' The  bond  being  taken  and  approved  by  the  clerk  of  the 
court  below,  is  returned  and  filed  with  the  record  in  the  supreme 
court  The  order  granted  by  the  supreme  court,  certified  to  the 
court  below  upon  the  taking  and  approval  of  the  bond,  operates 
to  stay  execution  until  the  final  determination  of  the  appeal,  unless 
the  same  continue  pending  more  than  three  years,  but  the  appellee 
may  have  execution  after  that  time  unless  a  new  order  is  made.^ 

'  2  R  8.  (1876)  240,  §  555.  *  2  R  8.  (1876)  243,  §  563. 

'Gavisk  v.  McKeever,  87  Ind.  484,  *2  R  8.  (1876)  248,  §§  564^. 

citing  2  R  8.  (1876)  311,  §790.  •2  R  8.  (1876)  248,  g  566. 
*2R8.  §555,  supra. 


1 


440  PRACTICE.  IPabt  II,  Ch.  XIII. 

And  so  where  in  an  appeal  prayed  in  term  time,  the  appellant  does 
not  file  his  traoseript  within  sixty  days  after  the  filing  of  the  bond, 
the  appellee  may  have  exeontioa  upon  filing,  in  the  court  below, 
a  certificate  of  the  clerk  of  the  Bupreme  court,  showing  that  the 
transcript  was  not  filed  in  time.  But  the  appellant  may  proceed 
to  perfect  his  appeal,  by  taking  a  new  appeal,  as  in  other  cases  after 
term,  and  may  procnre  a  supersedeas  accordingly."  Execntore,  ad- 
ministrators and  guardians  may  have  an  appeal  and  stay  of  execu- 
tion without  giving  bond.* 

§  17.     7%^  ej'ect  of  a  supersedeas  in  a  oaaa  a^pp^ded  to  the 
supreme  court.    Where  a  judgment  is  for  money,  or  the  recovery 
of  Bpeeific  real  or  personal  property,  for  the  sale  of  lands,  or  for 
the  performance  of  any  other  specific  act,  the  supersedeas,  which 
means  the  stay  of  execution  by  operation  of  law,  in  cases  ap- 
pealed in  term,  or  by  order  of  the  supreme  court,  in  other  cases, 
operates  to  stop  all  active  enforcement  of  the  jndgment,  either  by 
writ  of  execution  or  otherwise,'    Bat  further  than  this,  it  does  not 
operate.'     If   the  judgment  be  for  injunction,  or  other  prohib- 
itory action,  the  supersedeas  will  not  enable  the  appellant  to  vio- 
late the  jndgment  of  the  court  below,  by  active  disobedience,  for, 
upon  principle,  the  supersedeas  is  restrictive  and  not  enabling;' 
nor  will  a  judgment  be  any  the  less  operative  in  concluding  the 
parties  by  way  of  estoppel  because  of  a  supersedeas.*     But,  as 
was  said  elsewhere,  it  would  be  grossly  vexatious  to  permit  an 
appellee  to  sue  the  appellant,  whe,  upon  appeal,  had  obtained  a 
superaedeaa  upon  giving  bond  upon  the  judgment,  and  issue  exe- 
cution upon  the  second  judgment,  where  he  conld  not  upon  the 
first.''    And,  although  such  a  doctrine  finds  sanction  in  decided 
cases,'  yet  those  cases  were  decided  without  regard  to  their  con- 
sequences, and  will  be  overruled  whenever  the  grounds  npon  which 
they  are  based  are  examined.* 

■aR.S.  (1876)841,  acta  1S59.  bwed    upon    Burdun    «.     Hugh     1 

•3  a  8.  (1876)  344, 8  oer.  Dnteher,  880,  approved  in  Barto^  ,. 

•  Burton  v.  Barton,  28  lud.  84S.  Beed,  20  Ind.  88. 

'Id.  'Bnch  k  ruling  would   be  Id  grooa 

'  Slate  f.  Chase,  41  Ind.  856.  violation  of  the  favorite   maxim,  Jn- 

•  BurKia  «.  Burton,  supra.  t«rtit  reipitbUca  vt  ttt  Jtnit  lit'ium. 
'See  tiUe  Judgment,  §  81.  Broom's  Legal  Uazims,  pp.  SM.3S4. 
'Nlll  «.    Comparet,    16    Ind.  107, 
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§  18.     Of  the  distribution  and  decision  of  oa/usea  cmd  the  order 
of  the  same.    The  statute  requires  that  causes  shall  be  heard  in 
the  order  in  which  the  tmnscripts  are  filed,  unless  for  good  cause 
the  court  shall  adopt  a  different  order.^    But  as  the  order  of  sub- 
mission is  always  different  from  that  of  the  filing  of  the  tran- 
Bcripts,  the  court  regarded  this  as  stifficient  causey  under  the  stat- 
nte,  for  adopting  a  different  order,  and  accordingly  the  court  have 
established  the  order  of  submission  instead  of  the  order  of  filing 
the  transcripts.'    The  call  of  the  docket  being  over,  the  causes 
being  submitted,  are  still  in  the  custody  of  the  clerk,  where  all 
causes  submitted  in  vacation,  as  well  as  on  call,  remain  till  dis- 
tribution.    As  soon  as  the  court  is  ready  for  the  distribution 
and  decision  of  causes  upon  submission,  the  clerk  delivers  a  given 
number  of  the  same  to  the  chief  justice,  observing  the  order  of 
submission;  and  from  time  to  time,  as  the  court  is  ready  to  con- 
sider the  same,  the  causes  are  handed  over  to  the  chief  justice  for 
distribution,  when  the  record,  consisting  of  the  transcript,  the 
assignment  of  errors,  and  other  proper  indorsements,  and  all  plead- 
ings and  proper  written  motions,  and  other  proper  papers,  together 
with  tlie  written  or  printed  arguments  of  counsel,  which  are  filed 
by  the  clerk,  and  the  filing  noted  upon  the  transcript,  are  delivered 
to  the  court.    The  chief  justice,  thereupon,  distributes  the  records 
and  briefs  among  the  judges,  and  a  record  of  such  distribution  is 
kept'     The  causes  being  thus  distributed,  there  are  two  methods 
of  considering  them.    By  the  first  method,  each  judge  takes  the 
records  submitted  to  him,  in  their  order,  and  examines  them  sufiS- 
ciently  to  enable  him  to  present  the  points  involved  in  the  cause  to 
the  foil  bench,  or  rather  to  lead  in  the  proper  examination  of  the 
causes  in  the  consultation.    The  judges,  having  prepared  a  sufiS- 
cient  nntnber  of  causes,  meet  at  regular  periods  in  consultation, 
where  the  judge,  in  whose  hands  the  cause  is,  presents  the  record, 
reads  a  sufficient  part  of  it  for  a  proper  understanding  of  the 
points  in  controversy,  reads  the  briefs,  and  the  several  points  pre- 
sented in  their  order  are  discussed  by  all  the  judges,  and  passed 
upon  and  noted  upon  the  consultation  minutely,  until  the  case 
is  fnllj  disposed  of  and  all  the  points  settled.    This  being  done, 

>  9  R.  8.  (1876)  847,  {  584.  *  Supreme  Court  Rule  89,  post. 

*  Supreme  Court  Rule  20,  post 
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one  of  the  judges,  perhaps,  usually,  the  one  to  whom  the  record  is 
distributed,  unless  for  cause  a  change  is  made,  is  directed  to  write 
an  opinion  in  comformity  with  the  decision  already  made,  which 
is  read  and  approved  in  consultation.    The  other  method  usually 
adopted,  where  the  docket  is  much  overcrowded,  consists  in  the 
examination  by  each  judge  separately  of  the  causes  distributed  to 
him  in  their  order,  and  the  writing  up  of  an  opinion  upon  the 
same,  in  each  cause,  and  submitting  these  opinions  in  their  order, 
to  the  whole  court,  by  reading  them  in  the  consultation  room,  and 
thus  the  opinion  is,  but  too  frequently,  the  opinion  of  one  judge, 
concurred  in  by  the  rest  upon  hearing  it  read,  without  examination 
of  the  record,  the  briefs  or  the  authorities,  while,  by  the  fonner 
mode  the  opinion  is  as  much  the  opinion  of  all  the  judges  as  of  the 
one  who  writes  it.    For  they  all  read,  or  hear  read,  the  record  and 
arguments  of  counsel.     It  is  manifest  that  the  former  mode  is 
the  preferable  one,  and  nothing  but  necessity  for  expedition  can 
justify  the  latter  mode.     In  either  mode,  the  opinion  being  written 
and  read  to  a  majority  of  the  court  in  consultation,  and  adopted, 
is  filed  in  the  clerk's  office  with  the  record,  and  constitutes  the 
judgment  of  the  court  in  the  case.^    The  court  may  affirm  or  re- 
verse the  cause  outright,  or  affirm  in  part  and  reverse  in  part,' 
which  is  usually  specifically  stated  in  the  closing  part  of  the  opin- 
ion, and  if  it  is  not  in  all  things  affirmed,  it  is  remanded  with 
directions  to  the  court  below  to  proceed  according  to  the  judgment 
of  the  court.    But  the  court  only  reverses  back  to  include  the 
first  error. 

§  19.  Of  the  coats  and  damages  in  the  supreme  court,  and 
how  the  same  are  collected.  The  supreme  court  has  discretionary 
power  to  award  costs  according  to  the  right  of  the  case,  excepting 
in  cases  affirmed  or  reversed  in  whole,  in  which  case  the  success- 
ful party  recovers  costs  in  the  supreme  court,  and  in  the  circuit 
court  back  to  the  first  error,  including  the  costs  of  the  transcript, 
the  costs  of  notice  in  the  supreme  court,  and  the  printer's  fee,  in 
case  of  publication,'  "Where  a  cause  is  affirmed,  after  the  stay  of 
execution,  the  court  may  award  damages  not  exceeding  ten  per 
cent.^    The  court  will  require  surety  for  costs,  in  all    cases  of 


^  Supreme  Court  Rule  20,  post 
»  a  8.  (1870;  245,  §§  573-1 


*2  R.  8.(1876)  244,  g  569. 
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non-residenc}-,  of  all  the  appellants  where  the  same  appears  by 
the  transcript  or  papers  in  the  cause  or  by  affidavit.  The  under- 
taking is  taken  in  the  same  manner  and  with  the  same  effect  as  in 
case  of  non-residents  in  causes  pending  in  the  lower  courts^  already 
considered.  The  judgment  for  damages  is  a  judgment  of  the  su- 
preme court,  and  is  collected  by  an  execution  upon  the  judgment 
there,  and  not  in  the  court  below.  The  costs  in  the  supreme  court 
are  collected  by  fee  bill  issued  by  the  clerk  upon  his  own  motion, 
and  executed,  either  by  the  sheriff  of  the  supreme  court  or  by  the 
sheriff  of  the  county  from  which  the  appeal  comes.  The  fee  bill  is 
issued  in  the  case  of  the  appellant,  where  he  fails,  against  him  and 
hifl  sureties  where  he  gave  bond,  and  against  him  when  he  gave 
none,  and  where  he  succeeds  against  the  appellee,  and  if  he  fail, 
then  against  the  appellant  and  his  sureties,  if  he  gave  bond,  and 
if  not,  then  against  him  alone  for  his  share  of  the  costs. 

§  20.  Appeals  from  the  superior  court;  some  general  remarks 
upon  the  subject  of  the  organization  of  courts.  So  far  the  treat- 
ment of  the  subject  of  appeals  relates  to  appeals  from  the  circuit 
to  the  supreme  court,  and  from  superior  courts  where  there  is  but 
one  judge,  which  embraces  all  but  the  superior  court  of  Marion 
county,  and  this  suggestion  renders  a  word  or  two  concernliig  the 
organization  of  courts  ne^sessary,  though  it  is  not  proposed  to  go 
into  a  general  discussion  of  the  subject.  The  constitution  pro- 
vides that  the  judicial  power  of  the  state  shall  be  exercised  by  a 
supreme  court,  circuit  courts,  and  such  inferior  courts  as  the  legis- 
lature may  constitute.^  In  addition  to  the  circuit  court,  of  which 
one  is  organized  in  each  county,  the  legislature  has  constituted  a 
court  called  the  superior  court,  in  several  counties,  with  civil  juris- 
diction alone.  And,  in  civil  actions,  it  has  original  concurrent 
jurisdiction  with  the  circuit  court  in  all  cases,  except  slander  in  the 
Marion  superior  court,  and  in  all  cases  in  the  other  counties.'  And 
tiie  circuit  court  has  original  exclusive  jurisdiction  in  all  civil 
actions  in  counties  where  there  is  no  superior  court,  and  in  Marion 
county  in  actions  of  slander;  the  jurisdiction  of  the  circuit  court 
in  the  other  -counties  in  which  a  superior  court  is  organized,  is 
carrent  with  the  superior  courts  in  all  civil  actions.  In  superior 
courts  organized  with  a  single  judge,  the  rules  of  pleading  and 

' 2  a  8.  a^^  196,  §  402;  Supreme      >  1  R  8.  (1876)  36,  act  7,  §  1. 
Conn  Rale  81,  post  *2  R  8.  (1876)  24,  §  10. 
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practice,  in  the  conrt  below  and  in  appeals  to  the  aopreme  coart, 
are  preciBely  the  same  as  in  the  circnit  court  And  as  to  theee 
coarts,  nothing  need  be  added  to  what  has  already  been  said.  But 
in  Marion  county  a  superior  conrt  is  organized  with  four  judges, 
and  a  general  and  special  term.  The  special  term  is  held  by  each 
of  the  judges  respectively,  and  the  practice  there  again  differs 
nothing  from  that  in  the  circuit  court.'  But  an  appeal  lies  from 
the  Bpecial  to  the  general  term,  which  ia  composed  of  all  the  judges.' 

§21.  Of  the  ajtpeaiyrom  the  spe<nal  to  the  general  term.  The 
appeal  lies  from  ^e  special  to  the  general  term  in  all  caaes  where 
an  appeal  would  lie  &om  the  circuit  to  the  supreme  court.*  The 
appeal,  when  prayed,  is  a  matter  of  ri^t  and  no  bond  is  required, 
unless  there  ia  an  affidavit  of  necessity  for  the  protection  of  the 
rights  of  the  adverse  party,  where,  if  the  bond  is  not  given,  the 
appellee  may  have  execution,  though  the  appeal  will  proceed.  The 
condition  of  the  bond  is  similar  to  the  condition  in  appeals  to 
the  supreme  court,  and  the  time  within  which  an  appeal  is  prose- 
cuted is  fixed  by  rule  of  court.*  The  appeal  ia  heard  upon  the 
original  record  of  the  special  term.  But  tliere  the  errors  com- 
plained of  must  be  presented  to  the  general  term  by  a  regular  aa- 
signment,  such  as  has  been  considered,  except  that  it  must  be 
upon  an  original  paper,  which  thereby  becomes  a  part  of  the  record 
of  the  general  term.  The  general  term  may  affirm  or  reverse  the 
judgment  of  the  special  term,  and  if  the  judgment  of  the  spetnal 
term  is  not  affirmed,  the  judgment  of  the  general  term  must  con- 
tain a  statement  of  the  errors  found  in  the  record,  and  direct  the 
special  term  as  to  further  proceedings  in  the  cause.*  As  the  pecu- 
liarities of  the  practice  in  this  court  are  of  little  intereat,  except 
to  the  bar  of  Indianapolis,  who  all  have  easy  access  to  the  valua- 
ble treatise  of  Judge  Buskirk,  which  contains  an  elaborate  dis- 
cussion of  these  peculiarities,  illustrated  by  copious  extracts  from 
the  opinions  in  decided  cases,  it  may  suffice  to  close  this  sectioi 
by  simple  reference  to  this  treatise;  •  suggesting  only,  that  ni 
appeal  lies  from  the  special  term  to  the  supreme  court,"'  Nor  wil 
any  error  not  reserved  in  general  term  be  available  in  the  en 

■  S  R.  S.  (1876)  23  et  Kq.  •  BuBkirk'B  Pr.  133, 1S4. 

•  R.  8.  (1878)  37.  §  33.  •  Baskirlc'i  Pr.  137  et  aeq. 

*2  B.  a.  (1876)  37,  §  SO.  *  Wealey  e.  MllTord,  41  Ind.  418. 

^Btuklrk'sPr.  188, 184. 
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preme  court  on  appeal,  and  so,  where  the  error  complained  of  was 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  no  objection  was  taken  in  general  term,  it  was 
held  that  the  objection  could  not  be  taken  for  the  first  time  in  the 
supreme  court^ 

§  22.    Ajfypeal  Jram  the  general  term  of  the  stiperior  cowrt  to 
the  miprems  court.    There  being,  as  already  stated,  no  appeal  to 
the  supreme  court  from  the  judgment  in  special  term,  the  only 
method  of  reaching  the  supreme  court  from  the  superior  court  is 
to  prosecute  an  appeal  to  the  general  term,  and,  in  case  of  final 
judgment  of  affirmance  or  of  reversal,  which  puts  an  end  to  the 
ease,  then  to  prosecute  an  appeal  from  this  judgment  of  affirm- 
ance to   the  supreme  court.    For  where  a  cause  is  reversed  in 
the  general  term,  it  goes  back  to  the  special  term  for  further  pro- 
ceedings, and  not  with  a  mandate  to  the  court  below,  to  render 
some  judgment  disposing  of  the  case;  so  that  a  judgment  in  the 
general  term,  from  which  an  appeal  will  lie,  must  be  one  which 
determines  the  cause,  and  does  not  remand  it  merely  for  further 
proceedings,  such  as  granting  a  new  trial,  leave  to  amend  or  the 
lika'    The  rules  which  govern  in  the  prosecution  of  appeals  from 
the  superior  court  are,  so  far  as  regards  praying  an  appeal,  filing 
a  bond,  bringing  the  appellee  into  court  by  notice,  and  all  the  pre- 
liminary steps  up  to  the  assignment  of  errors,  substantially  the  same 
as  those  alrectdy  discussed,  and  which  apply  to  appeals  from  circuit 
and  superior  courts.    But  the  assignment  of  errors  is  wholly  dif- 
ferent, bat  much  more  simple.    The  only  error  which  can  be  as- 
signed to  the  ruling  of  the  general  term  of  the  superior  court, 
affirming  the  judgment  of  the  special  term,  or  reversing  the  same 
where  a  reversal  has  per  ee  terminated  the  suit,  and  is  in  the  na- 
ture of  a  final  judgment,  is,  the  general  term  of  the  superior  court 
erred  in  reversing  or  affirming,  as  the  case  may  be,  the  judgment 
of  the  special  term.'    The  joinder  in  error  and  other  pleadings,  as 
well  as  the  submission  and  final  decision  of  the  cause,  are  governed 
by  the  rules  already  considered. 

%  23.  Notice  of  deci9ion;  petition,  for  a  rehea/rmg^  when 
must  he  JUedj  what  it  must  contain^  and  how  he  disposed  of 
Upon  the  decision  or  other  disposition  of  a  cause  in  the  supreme 

'  Wesley  «.  HUford,  41  Ind.  418.         Pr.  184  et  seq.  and  authorities  cited. 
*8  &  8.  (1876)  27,  §  87;  Buskirk's       *Baskirk'8  Pr.  184  et  scq. 
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court,  it  is  the  duty  of  the  clerk  to  send  down  to  the  clerk  of  the 
court  below,  a  notice  of  the  action  of  the  court,  which  is  filed  in 
the   court  below,  and  at  any  time  within  sixty  days  from  the 
decision,  the  defeated  party  may  file  a  petition  for  rehearing.*    If 
this  is  not  done,  then  the  clerk  of  the  supreme  court  certifies  a 
copy  of  the  opinion  and  judgment  of  the  court  to  the  court  below. 
The  application  for  rehearing  is  made  by  written  petition,  signed 
by  counsel  as  pleadings  are  signed,  and  must  specifically  point 
out  the  alleged  errors  *  for  which  a  rehearing  is  sought.     And  if 
it  fail  to  do  so,  and  be  generally  for  a  rehearing,  it  will  be  disre- 
garded.'    It  is  an   argument,  ordinarily,  as  well  as  a  petition, 
though  sometimes  a  brief  statement  of  the  points  relied  upon  is  made 
in  the  petition,  and  the  rehearing  is  delayed,  upon  request,  for 
a   full  written  or  printed  argument,  and   sometimes   the  court 
hear  oral  argument,  though  this  is  exceptional.*    In  practice,  the 
petition  for  a  rehearing  being  filed,  is  presented  to  the  court  at 
once  by  the  clerk,  and  the  record  of  the  cause  is  also  returned,  and 
the  petition  is  taken  up,  examined,  and  passed  upon.     The  prac- 
tice ought  to  be  changed  in  petitions  for  a  rehearing.   Tlie  adverse 
party  is  not  notified  of  the  filing  of  the  petition,  and,  in  the  coun- 
ties remote  from  the  capital,  rarely  know  of  it  until  it  is  disposed 
of.    This  practice  is  productive  of  two  evils.     1.  It  leaves  the 
judges  of  the  court  the  sole  advocates  of  their  opinions,  and  when 
the  judge  is  required  to  become  an  advocate,  the  adversary  is  in 
danger  of  not  having  his  arguments  properly  weighed.     And  on 
the  other  hand,  in  all  fairness,  the  respondent  ought  to  have  an 
opportunity  to  sustain  the  opinion  of  the  court  by  counter  argu- 
ments to  the  petition.    For  these  and  many  other  reasons,  the 
party  filing  a  petition  for  rehearing  should  serve  the   adverse 
party  with  a  copy,  and  a  copy  of  all  written  or  printed  arguments 
filed,  and  he  should  have  time  to  present  a  response,  in  support  of 
the  ruling  of  the  court,  within  a  given  time.    This  addition  to 
the  rules,  it  is  suggested,  would  tend  to  fairness,  and  promote  the 
right  decision  of  causes  without  unneces'feary  delay.   If  the  court,  on 
the  examination  and  consideration  of  the  petition  for  a  rehearing, 
overrule  it,  the  case  is  certified  down  to  the  court  below.     But  if 

12  R  8.(1876)  244,  g  571 ;  Rule  24,  post  W.  U.  T.  Co.  v.  Hamilton,  50  id.  181. 

*  2  R.B.(1876)  244,  §571 ;  Rule  24,  post.      « Supreme  Court  Rule  24,  post 

*  Goodwin  V,  Goodwin,  48  Ind.  584; 
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the  petition  be  granted,  a  rehearing  operates  to  set  aside  the  judg- 
ment, and,  the  opinion  being  withdrawn  from  the  record,  the  cause 
stands  for  resubmission  at  the  next  call  of  the  docket  as  a  new 
cause.  The  court  will  always  grant  a  rehearing,  where  it  has  com- 
mitted an  error  which  is  made  to  appear,  and  which  was  properly 
presented  upon  the  hearing,  but  will  not  grant  a  rehearing  to 
enable  the  defeated  party  to  present  a  point  not  made  at  the 
hearing,*  nor  to  amend  the  record.  But  the  rehearing  is  pre- 
sented upon  the  record  as  it  appears,  and  upon  the  points  in  the 
assignment  of  errors,  and  the  briefs  of  counsel  in  the  original 
cause.'  The  rehearing,  like  the  original  judgment,  may  be  granted 
as  to  some  of  the  parties  or  some  of  the  points  involved,  and 
overrfiled  as  to  others;  where  granted  as  to  all  the  parties,  and  all 
the  points,  the  cause  goes  back  as  to  all  points  and  all  parties,  as  an 
original  cause,  and  the  record  may  be  amended  upon  certiorari^ 
the  assignment  of  errors  may  be  amended,  or  any  other  step 
may  be  taken  which  can  be  taken  in  a  case  pending  before  sub- 
mission.' But  where  the  order  granting  the  petition  is  confined 
to  some  of  the  parties,  or  some  of  the  points,  the  consideration  of 
all  other  points  and  the  rights  of  all  other  parties  than  those  em- 
braced in  the  order,  are  excluded  in  all  further  proceedings.*  Where 
a  petition  for  a  rehearing  is  granted,  no  opinion  is  written,  but 
where  it  is  refused,  the  court  frequently  file  ati  additional  opin- 
ion, but  not  always. 

§  24.  Cf  the  certification  of  causes  from  the  supreme  court  to 
the  court  helo^o.  As  has  already  been  noted,  when  a  cause  has  been 
decided,  the  clerk  of  tho  supreme  court  sends  to  the  clerk  of  the 
court  below  a  notice,  and  so  of  the  action  of  the  court  upon 
petition  for  rehearing,  and  after  sixty  days'  time,  if  not  sooner, 
after  tlie  decision  of  a  cause  directed  by  the  court  for  cause,  if  there 
be  no  petition  for  a  rehearing  pending,  the  clerk  of  the  supreme 
court  makes  out  a  transcript  of  the  opinion  and  judgment  of  the 
court,  and  certifies  the  same,  and  sends  it  down  to  the  court  below. 
And  if  there  be  a  petition  pending  at  the  expiration  of  the  sixty 
days,  this  will  suspend  the  sending  down  of  the  opinion  till  the 

iYater«.Mallen,24Ind.277;Heav.        *Rinehart  v.  Bowen,  44  Ind.  853; 

enridge  «.  Monday,  84  id.  ^;  Brooks  Booher  v.  Goldsborough,  44  id.  490. 
«.  Hurls,  42  id.  177.  «GaUing  «.  Newell,  12  Ind.  116; 

'  Warner  «.  Campbell,  89  Ind.  409.  Booher  «.  Qoldsborongh,  supra. 
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petitioD  is  diepoBed  of,  when,  if  the  eame  is  overmled,  the  opinion 
and  jadgment  are  certified  and  sent  down,  as  already  mentioned.^ 
§  23.     The  action  of  the  covrt  below  upon  the  transaripi  of 
t/te  opinion  and  jitdgment  of  the  court.    The  court  below,  at  the 
next  term  after  the  sending  down  of  the  opinion  of  the  Biiprema 
court,  will,  upon  the  motion  of  either  party,  cause  the  aame  to  be 
spread  upon  the  order  book,  and  if  there  be  a  mandate  commanding 
the  court  below  to  proceed  in  a  particular  way,  or  enter  a  particu- 
lar order  or  jndgment,  the  court  will  proceed  accordingly,  and  if 
the  court  below  refnae  to  enter  any  particular  judgment  or  order, 
the  same  may  be  enforced  by  mandate?    If  the  supreme  court 
has  affirmed  the  judgment  of  the  court  below,  there  is  nothing 
left  to  be  done  hut  to  record  the  opinion.     But,  when  there  ia  ft 
reversal,  there  are  usually  further  proceedings  to  be  had,  and  the 
court  will  proceed  according  to  the  mandate  appended  to  the 
judgment  of  the  supreme  court.    In  some  cases,  however,  the 
reversal  puts  an  end  to  the  cause,  as  where  the  supreme  court 
reverses  a  cause,  where  the  court  below  had  overruled  a  demurrer 
to  a  complaint  for  want  of  jurisdiction  or  the  like,  and  remands 
the  cause  with  directions  to  sustain  the  demurrer,  and  render  judg- 
ment for  the  defendant;  for  in  all  cases  where  there  is  a  reversal 
or  modification  of  the  judgment  below,  and  no  new  trial  is  necessary, 
in  the  opinion  and  judgment  of  the  court,  the  court  below  is 
directed  what  judgment  to  render.*    The  rule  may  therefore  be 
stated  thus;  Where  the  judgment  is  affirmed,  or  where  a  reversal 
finally  determines  the  canse,  tlie  court  below,  in  one  case,  records 
the  opinion  only,  and,  in  the  other,  records  the  opinion  and  renders 
final  judgment,  in  obedience  to  the  mandate.     But  in  all  other 
cases,  the  court  below  tabes  up  the  cause  as  it  is  left  by  the  supreme 
court,  and  proceeds  just  as  if  the  same  had  never  been  to  the 
supreme  court,  excepting  that  all  rulings  which  have  been  made 
in  the  supreme  court  are  binding  on  the  court  below.*     The  case, 
being  conducted  to  final  judgment,  may  be  again  appealed  to  the 
supreme  courL     Aud  so  on  for  a  second  or  third  time  or  even 
more,  if  error  occurs.     There  is,  however,  a  single  limitation  upon 
the  right  of  reversal  upon  an  appeal;  no  party  can  have  more 

'  a  a  S.  (1876)  2«,  g  571.  »  2  R,  8.  (1876)  244,  §  570. 

*  Aote,  title  Hutdate.  *  Ely  «.  Hawkioa,  IS  lod.  280. 
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than  two  new  trials  in  a  cause,  and  it  matters  pot  how  many  er- 
rors may  occur  in  a  trial  after  ta)0  new  trials  have  been  granted. 
If  the  court  below  grant  a  third  new  trial  for  such  error  the  cause 
will,  after  final  judgment,  be  reversed  on  appeal,  if  the  judgment 
be  in  favor  of  the  party  obtaining  a  third  new  trial,  and  no  error 
can  be  assigned  in  the  supreme  court,  on  appeal,  upon  the  refusal 
of  the  court  to  grant  a  third  new  trial  to  the  same  party,  what- 
ever error  may  have  occurred  at  such  trialJ  But,  in  a  cause 
wherein  two  new  trials  have  been  granted,  and  the  cause  again 
comes  before  the  supreme  court  for  review,  upon  errors  other  than 
those  that  would  be  a  cause  for  a  new  -toial,  the  cause  may  be 
reversed,  even  although  the  reversal  may  result  in  a  third  new 
trial.*  Where  the  judgment  is  for  money,  and  is  unconditionally 
affirmed,  execution  may  issue  upon  the  filing  of  the  transcript  in 
the  court  below,  without  awaiting  the  recording  of  the  transcript 
and  other  steps.'  But  where  the  cause  is  remanded  and  fur> 
ther  proceedings  are  to  be  had,  resulting  in  a  new  trial  or  other 
proceedings,  the  cause  does  not  stand  for  trial  till  the  first  term, 
where  sixty  days  have  elapsed  since  the  filing  of  the  transcript  in 
the  office  of  the  clerk  of  the  court  below. 

§  26.  Of  the  effect  qf^the  judgment  of  the  supreme  court  on 
appeal  vpon  the  parties^  and  the  svhject  matter  of  the  appeal. 
Where  a  judgment  is  affirmed  in  the  supreme  court,  the  judgment 
of  the  court  below  remains  effectual  from  its  rendition,  and,  in 
such  a  case,  the  usual  results  follow  the  judgment  below,  the  af- 
firmance giving  no  new  vigor  to  the  judgment.  Where  an  appeal 
is  taken  without  a  supersedeas,  as  it  always  may  be,  sometimes 
grave  results  follow.  Where  a  money  judgment  is  rendered,  and 
property  is  sold  under  execution  issued  upon  it,  and  the  judgment 
is  afterwards  reversed,  if  the  sale  be  made  to  a  honafide  purchaser, 
other  than  the  judgment  plaintiff,  he  will  hold  the  property,  but 
the  judgment  defendant  may  recover  the  money  back  from  the 
plaintiff.  Other  than  this,  and  what  has  already  been  hinted,  in 
all  stages  of  the  cause  the  parties  and  tlieir  privies  are  bound  by 
the  nilings  of  the  court  in  all  the  further  stages  of  the  cause,  it  is 
Bcaroely  necessary  to  consider  the  subject  further.    And  a  judg- 

1  Shirts  «.  Irons,  47  Ind.  445.  •  Id. 

*2  R  8.  (1876;  241,  g  2,  acts  18S0. 
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ment  in  the  supreme  conrt,  as  to  parties  iind  privies,  lias  the  eame 
force  and  effect  as  an  estoppel,  as  a  jadgment  of  a  court  of  orig- 
inal jurisdiction.' 

§  27.  Of  the  effet^  of  the  deei»ion  of  the  supreme  court  of  the 
sUUe  as  avihoriiy.  The  decisions  of  the  sttpreme  court  are  re- 
ported bj  an  official  reporter  elected  by  the  people,  and  who  is 
compensated  by  his  copyright,  in  the  books  published.  It  would 
not  be  appropriate  to  discuss  bis  duties  here.  But  it  may  suffice 
to  eay  that  the  opinions  thus  reported  are  made,  by  the  universal 
usage,  the  highest  authority  in  the  state,  and  all  inferior  courts  are 
required  to  accept  t!iem  as  authoritative  and  binding  on  them.  But, 
while  this  is  eo,  the  inferior  courts  are  only  bound  by  the  point 
actually  decided,  and  not  by  any  argument  or  reasoning  of  the 
opinions.*  Criticism  here  would  be  out  of  taste,  but  it  is  a  fact, 
patent  to  every  one,  even  the  judges  themselves,  that  some  constitu- 
tional and  legislative  reform  should  be  speedily  adopted,  whereby 
the  number  of  cases  required  to  be  examined  and  decided  would 
be  so  diminished,  that  the  court  would  have  more  time  for  exam- 
ination and  comparison  of  its  decisions,  to  the  end  that  greater 
nniformi^  might  be  attained.  For,  great  as  may  be  the  evils 
resulting  from  delay  by  the  accumulation  of  causes  npon  the 
docket  of  the  court,  the  want  of  uniformity,  resulting  from  lack 
of  sufficient  time  to  examine  and  compare  the  decisiona  upon  the 
various  questions  decided  and  reported,  is  a  still  greater  evil. 


I  28.  Introductory  section.  The  codifiers  had  a  very  arduous 
task  imposed  upon  them,  and  they  seem  to  have  encountered  more 
than  usual  difficulties  in  the  provisions  upon  the  subject  now  nnder 
consideration ;  they  eeem  to  have  attempted  to  preserve  the  bill  of 
review  nnder  the  chancery  practice.  But,  under  the  former  ayatem 
in  equity,  relief  from  judgments  at  law  by  injunction,  and  the  intro- 
duction of  certain  defenses,  even  after  judgment,  were  permitted, 
whereby  the  benefits  of  a  new  trial  were  obtained  in  Buch  cases.* 

'  Leord  v.  LcRrd,  30  lod.  171 ;  Julian  44  lad.  624. 

«.  BenI,  84  id.  871 ;  Dodge  «.  Oaylord,  ■  3  Story's  Eq.  Jurlspradence,  g  8TB 

53  Id.  36S.  et  leq. 

'  Lucu  r.  Bo&rd  of  Commfwloner*, 
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And  the  benefits  of  all  these  equitable  principles  are  preserved  by 
the  provisions  already  discussed,  where  a  new  trial  is  granted  upon 
complaint  after  the  close  of  the  term ;  and  some  confusion  has  arisen 
in  the  construction  of  the  two  provisions  of  the  statute.    The  gen- 
eral provisions  of  the  code,  defining  the  causes  in  which  bills  of 
review  will  lie,  are  copied  from  the  ordinance  of  Lord  Chancellor 
Bacon.    They  are:     1.  For  error  of  law  appearing  in  the  pro- 
ceedings and  judgment.     2.  Material  new  matter  discovered  since 
the  rendition  thereof.^    It  would  have  saved  some  unnecessary  re- 
finement and  speculation,  in  the  construction  of  these  provisions 
of  the  code,  to  have  observed  the  language  of  the  ordinance  under 
the  second  subdivision.    The  language  is, '^  some  new  matter 
which  hath  arisen  in  time  after  the  decree,  and  not  any  new  proof 
which  might  have  been  used  when  the  decree  was  made,"  *  using 
the  terms  matter  and  proof  as  synonjrmous.    Again,  the  ques- 
tion is  discussed  whether  a  bill  of  review  can  be  maintained  upon 
the  discovery  of  matter  which  is  not  to  prove  the  matter  in  issue 
at  the  former  hearing.    And  Mr.  Justice  Story,  quoting  Lord 
Sedesdale,  says:  "A  case  indeed  can  rarely  happen,  in  which  new 
matter  discovered  would  not  be,  in  some  measure,  evidence  of  the 
matter  in  issue  in  the  original  cause."*    And  again  the  learned 
commentator  substitutes  for  the  words  "  new  matter,"  "  new  facts 
OT  evidence.^  ^    From  this,  it  appears  that  while  there  maybe, 
critically  considered,  a  distinction  between  new  matter  and  newly 
discovered  evidence,  yet,  as  the  former  term  was  used  by  Lord 
Bacon  and  Judge  Story,  and  as  the  same  has  been  construed  by 
the  courts  of  equity  ever  since,  the  terms  are  synonymous.    It  is 
argued  that  because  the  new  matter  discovered  may  be  made  the 
subject  of  new  issues  in  a  complaint  for  a  review,  while  newly 
discovered  evidence  cannot  be,  there  is   therefore  a  distinc- 
tion.*    There  seems  some  plausibility  in  this  view,  and  yet  this 
right  to  introduce  new  issues  was  formerly  denied,  and  is  a  mere 
indulgence  of  comparatively  recent  growth.*    Even  within  the 
history  of  our  own  jurisprudence,  a  cause  was  discussed  and  de- 
cided upon  the  theory  that  the  new  matter  must  have  been  rele- 

>  2  R.  8.  (1876)  249,  §  587.  *  Story's  Eq.  PI.  §  419. 

•  Stoiy's  £q.  Fl.  §  404.  •  Bugkirk's  Pr.  270-71. 

*  Btory *0  £q.  PI.  §  415.  *  Story's  £q.  PI.  supra,  §  416  et  seq. 
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rant  to  the  issae  as  evidence  upon  the  heftringof  the  original  biU.* 
And  one  of  the  ablest  judges  of  the  supreme  court,  iu  a  well  con- 
sidered cnnse  Bays,  "  to  snatain  a  bill  of  review  on  newly  discovered 
evidence,  it  is  necessary  »  «  »  ,"  Thus  shoving  that  the 
distinction  was  not  then  regarded.*  Daniels  uses  new  Jhcta  in- 
stead of  new  matter?  But,  as  the  rule  seems  to  have  been  changed 
as  will  presently  appear,  further  discussion  of  it  here  would  be 
fruitless, 

§  29.  Who  is  entitled  to  have  a  review,  and  vnthin  what  time 
the  same  may  he  hr<yught.  Any  parties  to  a  suit,  or  the  heirs  or 
legal  representative  of  the  parties,  may  file  a  complaint  and  have 
a  review  of  any  judgment  rendered  against  them  within  three 
years  from  the  rendition  of  the  judgment,  and  any  person  under 
legal  disability  may  commence  the  proceeding  by  filing  his  com- 
plaint within  three  years  after  the  disability  is  removed,*  The 
statute  is  strictly  construed,  and  no  person  not  sustaining  the  rela- 
tion mentioned,  can  maintain  the  proceeding.*  The  proceeding 
for  review  for  error,  apparent  upon  the  record,  is  in  the  nature  of  a 
writ  of  error  or  app^,  and  the  complaint  is  the  assignment  of 
errors,  and  so  onder  the  chancery  practice,  it  was  barred  wherever  a 
writ  of  error  was,  bat,  as  the  limitation  under  the  code  for  review 
was  not  changed,  when  it  was  altered  in  cases  of  appeals  to  the 
supreme  court,  the  limitation  for  a  review  is  three  years,  and  an 
appeal  to  the  supreme  court  only  one. 

§  30.  Thfi  ji/rst  grovnd  of  review,  Us  nature  and  c?iaracter. 
The  first  enumeration  of  causes  for  a  review  is  error  of  law 
appearing  in  the  proceedings  and  judgment.  •  By  this  language 
is  meant,  error  of  law  appearing  upon  the  face  of  the  record.' 
And  hence  a  complaint  for  a  review  will  lie  only  in  those  cansee 
wherein  an  appeal  to  the  supreme  court  would  be  available,  if 
prosecuted  in  time.  Indeed  the  two  proceedings  are  collateral, 
and  the  complfunt  exhibits  the  record  and  presents  it  for  examina- 
tion in  a  proceeding  for  a  review,  just  as  the  transcript  does  on 
appeal.     And  the  complaint  points  out  all  the  available  errors, 

<  JeDklDB  V.  Prucett,  B  Blkf.  7,  ■  Cnssel  «.  Case,  14  Ind.  S93 ;  Owen 

•  BullivM,  J.,  in  Jenkina  e.  Pmcett,  «.  Cooper,  46  Id.  634;    Davidson  •. 

7  Bikr.  328.  Lindaay,  16  id.  188. 

t  Daniel's  Ch.  Pr.  1737.  *«  Dauiei'8  Ch.  Pr.  17«,  note  8. 
*eR.  8.(1876)347,8689. 
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just  as  the  assignment  of  errors  does  on  appeal.    And. so  this 
proceeding  for  this  purpose  is  but  a  substitute  for  an  appeal  to 
the  supreme  court    There  can  be  no  available  issue  of  fact  in 
ordinary  causes  under  this  subdivision,  though  whatever  is  avail- 
able as  a  bar  to  an  appeal  to  the  supreme  court  is  available  here, 
but,  unless  there  be  some  aflfcmative  defense  set  up  in  abatement 
or  in  bar,  a  demurrer  usually  raises  all  the  questions  which  can 
be  raised  upon  the  record.    And  unless  the  defendant  prefers  to 
rely  upon  something  that  has  occurred  since  the  trial,  which  is 
available  as  a  defense,  the  practice  is  to  demur,  for  the  demurrer 
is  the  only  proper  mode  of  raising  the  questions  of  law  arising 
upon  the  face  of  the  record,  and  it  has  the  effect,  like  the  joinder 
in  error,  to  present  all  questions  of  law  raised,  to  the  court.     If 
the  demurrer  be  overruled,  the  errors  are  allowed  and  the  cause 
reversed,  unless  the  defendant  claim  a  defense  arising  after  judg- 
ment.^   If  the  demurrer  be  sustained,  the  judgment  stands  affirmed 
and  the  suit  terminated.'    But  if  the  defendant,  upon  having  his 
demurrer  overruled,  has  an  available  defense,  consisting  of  facts 
arising  since  the  rendition  of  the  judgment,  which  hars  or  abates 
the  plaintifiPs  complaint,  he  may,  instead  of  letting  judgment  go 
upon  demurrer,  interpose  an  answer,  and  issues  of  law  or  fact,  or 
both,  may  be  raised  thereon,  just  as  in  appeals  to  the  supreme 
court  which  have  already  been  considered,  for  the  same  defenses 
which  are  available  in  the  one  case  are  available  in  the  other.' 
Errors  which  may  be  available  in  this  proceeding  are  only  such 
as  have  been  reserved  in  the  progress  of  the  trial,  and  which  have 
not  been  waived;^  or  such  as  may  be  available  without  any  ob- 
jection, and  when  the  party  seeking  to  review  did  not  appear,  as 
where  the  court  was  without  jurisdiction,  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.^    And  it  is 
perhaps  appropriate  to  dose  this  section  by  a  repetition  of  the 
statement  that  whatever  is  available  on  appeal  to  the  supreme 
court  is  available  in  this  proceeding,  under  this  subdivision,  and 
nothing  else,  as  is  fully  shown  by  the  authorities  already  cited  in 
the  notes. 

>  Daniel's  Ch.  Pr.  1786-7.  Btrnctive  case  on  this  subject 

•  Coen  «.  Funk,  26  Ind.  289.  « Id. 

*  Richardson  «.  Howk,  45  Ind.  451,       *  Berkshire  «.  Young,  45  Ind.  461; 
an  exhaustive,  discriminating  and  in-  Buskirk's  Pr.  270. 
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§  31.    Proceedings  to  review  jtidgmerds  for  material  new 
matter  discovered  after  the  trial.    This,  the  latter  subdivision  of 
the  statutory  provision   upon   this  subject,  is  quite  unlike  the 
former,  but  they  may  both  be  joined  in  the  same  action,  but 
must  be  stated  in  separate  paragraphs.    The  equity  practice  was 
different;  there,  both  grounds  could  not  be  embraced  in  one  bill, 
though  this  strictness  seems  not  always  to  have  been  observed.^ 
Under  the  chancery  practice,  the  bill  for  error  of  law  was  filed 
without  leave,  but  for  newly  discovered  facts,  could  only  be  filed 
by  leave  of  court.*    But  under  the  code  no  leave  is  necessary.' 
Nem  rruMer  under  the  code,  which  under  the  chancery  practice 
was  denominated  indifferently  "  new  matter,"  "  new  facts,"  *  '*new 
evidence,"  "  new  matter  of  fact," '  seems  never  to  have  received 
a  satisfactory  definition.     It  has  been  much  discussed,  and  several   . 
times  negatively  defined,  and  yet  the  answer  to  the  question  what 
is  new  m/Uter,  such  as  will  sustain  a  complaint  for  a  review,  is 
not  found  in  the  adjudicated  cases  under  the  code.     Perhaps, 
taking  into  consideration  the  light  which  is  obtained  from  the 
chancery  rules  as  applied  to  the  rulings  under  the  code,  the  fol- 
lowing is  an  approximate  definition:    Any  matter  of  fact,  which 
has  been  discovered  since  the  trial,  and  which  could  not  with  rea- 
sonable  diligence  have  been  discovered  before  the  trial,  and  which 
is  competent  and  controlling  as  evidence  in  behalf  of  the  plaintiff, 
upon  the  issue  in  the  former  case,  or  which  may  be  competent  and 
controlling  in  his  behalf,  as  the  basis  of  new  issues  to  be  formed 
after  reversal.'    But  there  is  no  end  to  the  confusion  which  has 
arisen  from  the  construction  given  to  the  provision  under  discus- 
sion.   The  term  new  matter  embraces  new  evidence,  under  the 
chancery  practice,  and  the  legislature  having  literally  re^nacted 
the  chancery  remedy,  the  uniform  method  of  construction  would 
have  been  to  follow  the  chancery  rulings  in  the  construction.  But 
as  there  was  a  remedy  by  motion  for  a  new  trial,  provided  by 
the  code  in  case  of  newly  discovered  evidence,  the  supreme  court, 


» Wiser  v.  Blachley,  2  Johns.  Oh.  488.  488. 

'SDanieVsCh.  Pr.  1724,  et  seq.  •DanlePs   Ch.   Pr.    1734     et    seq.; 

« 2  R.  8.  (1876)  249,  §  587.  Story's  Eq.  PI.  §  403  et  seq. ;  Hall  «. 

*3  Daniel's  Ch.  Pr.  1727.  Palmer,  18  Ind.  5;  Nelsoa  f>.  Johnson, 

*  Wiser  «.  Blachley,  8  Johns.  Ch.  id.  829. 
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in  the  first  case  where  the  questions  were  raised,  virtnally  decided 
that  where  the  new  matter  was  but  newly  discovered  evidence,  it 
could  not  be  available  as  a  ground  for  review.^    And  this  is  now 
the  settled  law  by  a  series  of  decisions  to  the  same  effect.'    The 
only  inconvenience  arising  from  the  effect  of  the  ruling  results 
from  the  difiiculty  in  determining  the  distinction  between  facts 
and  evidence.    In  a  large  class  of  cases,  facts  may  be  discovered 
aft«r  the  trial  which,  while  they  are  substantive  facts,  they  only  serve 
to  prove  or  disprove  the  issue  at  the  former  trial,  and  in  one  view 
ihey  are  but  evidence,  while  in  every  view  of  a  proper  definition  of 
new  matter  they  are  embraced.    To  illustrate,  let  the  action  be  for 
the  possession  of  real  estate;  answer  the  general  denial;  after  the 
trial  the  defendant  discovers  a  deed   of  conveyance  from  the 
plaintiff  to  a  third  party,  made  before  the  suit,  and  which  would 
upon  the  trial  have  barred  the  plaintiff's  action.     Unquestionably, 
the  defendant  might  have  a  new  trial  for  "  newly  discovered  eid- 
dence^  to  support  the  former  issue.    At  the  same  time,  it  is 
equally  clear  that  he  may  have  a  remew  for  ''new  maUer^^ 
namely,  the  conveyance.    The  precise    question  seems  not  to 
have  been  decided  or  discnssed  in  any  reported  case,  though 
inferentially  it  appears  that  the  early  cases  on  the  question,  as- 
sumed as  the  basis  of  their  narrowing  the  range  of  this  remedy 
to  new  rruUter  as  contradistinguished  from  new  evidence^  that  no 
complaint  for  a  review  would  lie  where  a  complaint  for  a  new 
trial  would  be  sustained,  upon  the  same  facts.    But  as  the  court 
never  decided  so  much,  and  as  no  reason  is  perceived  for  such  a 
view,  it  is  quite  clear  that  where  9,  fact  is  disclosed  which  is  alike 
evidence,  and  affords  a  ground  for  a  new  trial,  and  is  material  new 
matter  which  affords  a  ground  for  a  review,  that  a  complaint  for 
a  review  vnll  lie;  certainly  so,  where  the  former  remedy  has  not 
been  sought.    Indeed,  it  may  be  the  subject  of  regret  that  the 
remedies  had  not  been  construed  to  be  concurrent,  so  far  as  the 
terms  of  the  two  statutes  made  them  so;  it  would  have  saved 
much  fruitless  litigation.    But,  under  the  rulings,  the  distinction 
though  not  entirely  clear,  is,  that  whatever  is  evidence  merely  is 
not  good  ground  for  a  review,  but  if  it  be  a  newly  discovered 

1  Hall «.  Palmer,  Bupra.  Webster  «.  Maiden,  41  id.  124. 

*  Fleming   «.  Stout,  19   Ind.   828; 
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matter  of/iK^,  and  the  other  conditions  concor,  it  is  ground  for  & 
review,  notwithstanding  the  matter  of  fast  maj  be  at  the  same 
time  controlling  evidence  npon  the  issue  in  the  former  trial.  This 
is  in  accordance  with  the  trae  intent  of  the  definition  already 
given,  and  to  some  extent  illnstrated. 

§  82.     Of  the  complaint  in  a  proceeding  for  a  review.     The 
complaint  for  review  for  error  appearing  upon  the  face  of  the 
record  is  simple,  and  consists  in  a  proper  statement  of  the  bring- 
ing, progress  and  termination  of  the  former  action.    It  should 
make  a  transcript  of  the  wliole  record  in  tlie  former  case,  pre- 
pared and  certified  as  in  case  of  appeal  to  the  supreme  court,  a 
part  of  the  same  by  the  proper  averments,  and  by  filing  the  same 
as  an  exhibit.'     The  transcript  need  not  be  certified  to  make  the 
pleading  good,  but,  as  it  is  required  to  be  certified  to  he  used  as 
evidence,  it  may  as  well  be  certified  in  the  first  place,  and  should 
contain  a  specific  assignment  of  errors  and  a  prayer  for  a  re- 
versal.*   But  the  complaint  for  material  new  matter,  in  addition 
to  the  statement  of  the  history  of  the  case,  and  setting  up  and 
exhibiting  a  transcript  of  the  record,  mnst  contain  other  aver- 
ments; that  is,  tho  matter  relied  npon  with  the  time  of  its  dis- 
covery, all  fully  and  carefully  stated.     It  must  be  verified,  and 
must  state  that  the  new  matter  could  not  have  been  discovered 
before  judgment  by  reasonable  diligence,  and  that  die  complaint 
is  filed  without  delay  after  discovery.*    And  upon  principles  of 
good  pleading,  this  should  appear  in  the  complaint  from  tlie  aver- 
ment of  facts  rather  than  the  conclusions  of  the  pleader.     The 
complaint  in  this,  as  in  the  other  case  of  review  for  error,  should 
conclude  with  a  prayer  for  a  reversal. 

§  33.  Of  the  answer  in  a  proceeding  for  revieio.  As  stated  in  a 
former  section,  in  a  complaint  for  error  alouc,  the  cause  is  usually 
decided  on  demurrer,  and  when  bo  decided  is  determined  jsnt  as 
an  original  cause,  and  in  a  cause  of  review  for  new  matter  it  may  be 
determined  on  demurrer,  as  other  causes,  but  in  either  case  if  the 
demurrer  to  the  complaint  be  overruled,  the  defendant  niay  answer 
either  in  abatement  or  in  bar,  and  the  answer  and  further  plead- 
ings in  the  former  cause  are  governed  by  the  same  rules  as  are 

'  D&via  •.  Peny,  41  lad.  806.  and  cages  cited.. 

*  RlcbardBou  e.  Howk,  45  Ind.  451,       '2  R  S.  (1676)  348,  §  688. 
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pleadiuge  in  the  enpreme  court,  and  in  the  latter  case,  they  are 

governed  by  the  same  rules  as  govern  ordinary  causes  in  the  lower 

coorte,  though  it  is  intimated   that  where  the  complaint  is  for 

error,  no  issue  of  fact  can  be  raised;*  but  this  is  manifestly  not  a 

correct  statement;  it  is  followed  in  the  anthorities  cited  in  the  last 

note,  by  the  statement,  that  if  the  demurrer  is  overruled,  the  cause 

is  reversed;  but  this  is  not  necessarily  so,  because  aa  answer  in 

abatement  or  in  bar  may  be  interposed,  either  of  which,  if  snffi-  I 

cieut,  raises  an  issne  of  fact,  and  prevents  a  judgment  of  reversal  ' 

upon  demurrer.     Suppose  there  is  an  appeal  to  the  supreme  court 

in  the  same  cause,  pending,  in  which  the  same  erroi-s  are  assigned  '  ••''"t" 

as  those  upon  which  the  complaint  for  review  is  based,  it  may  be  i^,''-' 

plesded  in  abatement;  if  judgment  has  been  reversed  or  affirmed  "-      - 

this  may  be  pleaded  in  bar.*    The  statute  of  limitations,  a  release 

of  errors,  in  short,  any  answer  which  can  be  interposed  in  the  su-  i.      ■    _ 

preme  court  upon  appeal,  may  be,  here.'  _^^ , ,  i 

§34.     Of  irialaTid  jvdffmeniin  proceedings  Jhr  a  review.     Is- 
sues of  law  or  fact,  or  both,  are  tried  in  the  same  manner  in  pro-  •m:  ' 
ceedings  for  review  as  in  other  actions.    If  there  be  issues  of  Kg;:  ' 
^t  by  special  answer,  in  cases  for  review,  for  error  of  law  (and  ^^. . 
there  can  be  no  available  general  answer  except  nul  tiel  record, 
and  this  is  rarely  available,  and  is  triable  by  the  court) ;  or  if  there 
be  a  general  or  special  answer  in  case  of  a  review  for  new  matter, 

the  trial  is  governed  by  the  same  rules  as  any  other  trial  in  a  clnl  *' ' 

action;  the  right  of  trial  by  jury,  the  conduct  of  the  trial,  and  I;; 

every  step,  down  to  final  judgment,  is  conducted  in  the  same  ,  ■' 

manner  as  in  other  cases.     And  after  the  verdict  of  the  jury  or  f" 

the  finding  of  the  court,  the  final  judgment  for  the  defendant  is  % 

the  same  as  in  other  actions,  while  the  final  judgment  for  the 
plaintiff,  either  upon  a  trial  or  upon  demurrer,'iB  for  the  reversal 
and  setting  aside  or  modification  of  the  Judgment  in  the  former 
cause;  *  which  is,  thereupon,  reinstated  upon  the  docket,  and  pro- 
ceeded with,  as  npon  a  new  trial,  and  pleadings  may  be  amended 
and  the  cause  proceed  ta  final  judgment,  in  like  manner.*    If  the  ' 

'  Bichardson  d.  Howk,  4S  Ind.  401 ;  Coeo  «.  Funk,  26  id.  289.                                                   ^W' 

Bnskirk'B  Pr.  271.  «  Klcbardion  e.  Howk,  40  Ind.  401,                              ^V 

'  The  Ind.  Mnt  Fire  Ins.  Co. «.  Rout-  and  cwea  cited.                                                                  ^^ 

ledge,  7  Ind.  25.  '811.  S.  (1678)  249,  fi  B9a 

>  ffichBTdflon  o.  Howk,  40  Ind.  460-, 
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judgment  is  reversed  only  in  part,  the  re-trial  is  confined  to  the 
portion  of  the  cause  of  action  or  defense,  as  to  which  the  reversal 
extends.  The  judgment  for  costs  is  governed  by  the  same  rales 
as  those  governing  the  supreme  court. 

§  36.     Of  the  stay  of  proceedings  in  a  complamtfor  a  review. 
If  a  proper  case  be  made  in  the  complaint,  or  bj  supplemental 
complaint,  upon  application  of  the  plaintiff  at  any  time  after  the 
filing  of  the  complaint,  and  before  final  judgment,  the  coart  will 
stay  further  proceedings  upon  the  judgment,  and  will  require  the 
plaintiff  to  give  bond  with  surety,  as  upon  appeal  to  the  supreme 
court.^    But  little  can  be  said  upon  the  practice  upon  this  head,  as 
the  provisions  of  the  code  are  very  general,  there  must  be  an  ap- 
plication for  a  stay,  and  that  must  be  based  upon  some  allegation 
in  the  complaint,  or  some  supplemental  paper,  which  ought  to  be 
verified.    It  ought  to  be  obtainable  in  vacation,  but  the  language  of 
the  act  is  the  courts  which  cannot  mean  the  jitdge^  and,  therefore, 
the  order  must  be  taken  in  term;   when  the  order  is  granted  the 
bond  is  executed  conformably  to  the  proceeding,  with  a  like  con- 
dition to  that  of  an  appeal  bond  to  the  supreme  court. 

§36.  Conclusion.  Logically,  the  discussion  of  the  subject 
of  review  should  have  followed  immediately  after  the  chapter 
upon  judgments,  or  have  formed  a  part  of  it  But  as  the  one 
branch  of  the  subject  is  almost  exactly  like  an  appeal  to  the  su- 
preme court,  and  is  associated  with  it  in  the  code,  it  was  thought 
fit  to  couple  this  subject,  with  that  in  the  last  chapter  of  the  sec- 
ond part  of  this  book,  as  a  convenient  supplement  to  the  diapter 
upon  appeal  and  review. 

>2aS.a876J240,§680. 
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Parties — Process.  . 

Bole  1 .     The  asBignment  of  errors  shall  coatain  the  full  names 

of  the  parties,  aad  process  whea  necessary  shall  issue  accordingly. 

Appearances. 

Bole  2.  Appearances  to  salt  in  this  conrt  shall  be  entered  in 
the  clerk's  office  in  writing. 

Bole  S.     A  joinder  in  error,  or  the  filing  of  an  answer  hy  the 

party  in  person,  or  by  bis  attorney,  or  an  agreement  in  writing  to 

eabmit,  filed  in  the  clerk's  office,  or  indorsed  upon  the  record, 

shall  be  deemed  an  appearance  within  the  above  rule. 

Motkmfl  and  Sobmlaeions. 

ftnle  4.  Hotione  are  to  be  made  immediately  after  the  orders 
of  the  preceding  day  are  read,  and  the  opinions  of  the  court  of 
the  corrent  day  are  delivered,  and  at  no  other  time,  unless  in 
cases  of  necessity,  or  in  relation  to  a  cause  called  in  course. 

Bale  5.  Motions  are  to  be,  made  by  counsel  in  the  order  in 
which  their  names  stand  on  the  record,  but  no  one  is  to  make 
more  than  one  motion  until  all  others  liave  had  an  opportunity. 

Bale  6.  When  a  motion  is  fonnded  on  a  matter  of  fact,  which 
is  not  admitted  or  apparent  on  the  record,  it  must  be  supported 
by  affidavit. 

Kale  7.  All  motions  shall  be  reduced  to  writing,  embracing  a 
brief  Btatement  of  the  groand  aad  object  thereof. 
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Bole  8.  Oral  argument  on  motiona  and  collateral  questions 
will  not  be  heard  without  special  leave;  but  parties  may  file  writ- 
ten briefs. 

Bole  9.  On  Wednesday  of  the  first  week  of  the  term,  the 
docket  will  be  called  for  the  submission  of  causes,  or  other  atep^ 
to  be  taken  therein ;  and,  upon  such  calls,  caasea  ready  for  snb- 
miseion  may  he  submitted  by  the  partiea,  or  either  of  them.  Tlie 
docket  will  not  remain  longer  on  call  unless  by  order  of  the  conr". 
On  a  call  of  cause  ready  for  enbmisBiou,  if  the  appellant  does  nnt 
appear,  the  appellee  may  submit  the  cause  or  have  it  dismissed. 

Bnle  10,     A  cause  can  only  be  submitted  on  call,  as  contem 
plated  by  the  preceding  rules,  or  by  agreement  of  the  parties, 
filed  with  the  derk,  or  indorsed  upon  the  record. 
Criminal  Canses. 

Bnle  11.  In  criminal  causes  the  appellant  may  submit,  imme- 
diately npon  filing  the  transcript  and  proof  of  notice  of  appeal, 
as  provided  for  in  section  132  of  the  criminal  code,  or  on  the  ap- 
pearance of  the  opposite  party,  in  any  of  the  modes  specified  iu 
Rule  3. 

Bnle  12.     In  such  causes,  the  prosecuting  attorney  who  prose- 
cuted the  action  in  the  court  below,  or  the  jittomey  general,  nmy 
appear  on  behalf  of  the  state,  and  file  briefs. 
Dismissal  of  Causes. 

Bnle  13.  Where  ;i  cause  appealed  in  vacation  below  is  called, 
which  was  docketed  ninety  days  or  more  before  the  term,  and 
there  is  no  appearance  for  the  appellee,  and  no  steps  have  been 
taken  to  bring  him  into  court,  it  shall  be  dismissed.  When  a 
cause  haa  been  on  the  docket  two  terms  without  being  snbmitted, 
it  will  be  dismissed  on  call  of  the  docket  at  the  third  term,  anless 
good  cause  be  shown  why  it  shall  remain  on  the  docket. 
Brieb. 

Bole  14.  Where  a  cr-use  is  submitted  on  call  or  by  agree- 
ment, the  appellant  shall  have  sixty  days  in  which  to  file  a  brief, 
and  if  not  filed  within  the  time  limited,  the  clerk  shall  enter  mi 
order  dismissing  the  appeal,  unless  the  appellee  shall  Uave  &\&\ 
with  the  clerk  a  written  reqnest  that  the  cause  be  passed  apon  by 
the  court    If  cross  errors  are  assigned,  the  party  assigning  then] 
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shall  have  the  same  length  of  time  to  file  brief  therein,  and  if  not 
filed  within  the  time,  the  cross  errors  shall  be  stricken  out. 

Rule  15.  All  briefs  shall  be  printed  or  legibly  written,  other- 
wise thej  will  be  ordered  to  be  copied  by  the  clerk  of  this  conrt, 
at  the  cost  of  the  party  filing  the  same,  as  provided  for  by  statute. 

Bole  16.  The  appellee  may  file  a  brief  at  any  time  before  the 
cause  is  taken  up  for  consideration;  and  this  rule  shall  apply  to 

the  appellant  as  to  assignment  of  cross  errors.     An  application  [  i 

for  a  supersedeas  must  be  accompanied  by  a  brief  referring  to 
the  record  by  pages  and  lines,  and  pointing  ont  the  error  or  errors,  , 

apoQ  which  the  appellant  relies.  'il?'*"^ 

Bule  17.     In  all  cases,  it  shall  be  the  duty  of  the  clerk,  where  {.''■;; 

briefs  are  filed,  to  place  the  same  with  the  transcript,  and  to  note  '»-      -■ 

thereon  the  &ct  and  time  of  filing  the  same,  and  the  party  by 
whom  filed.  U 

Bale  18.    Attorneys  upon  opposite  sides  will  be  required,  upon  ■■•.••  ■ 

request,  to  interchange  briefs.  ^^ 

Bale  19.     The  appellant  shall  cause  the  transcript  to  be  paged  •«' : 

and  the  lines  on  each  page  to  be  numbered.     He  shall  also  cause 
marginal  notes  to  be  placed  on  the  transcript  in  their  appropriate 
places,  indicating  the  several  parts  of  the  pleadings  in  the  cause, 
the  exhibits,  if  any,  orders  of  the  court,  and  tlie  bills  of  excep- 
tions; also,  where  the  evidence  is  set  out  by  deposition  or  other- 
wise, the  names  of  the  witnesses.    The  appellant,  as  also  the  •■  ■ 
appellee,  where  he  shall  assign  cross  errors,  shall,  in  his  brief,                                    '     ,  |; ; 
refer  specifically  to  the  record  by  page  and  line  for  any  and  every                                            ,   •• 
matter  relied  upon  by  him  as  error.  ^ 

Distribntlon  and  Decision  of  Cansea.  j 

Bale  30.  After  the  causes  are  ready  for  distribution,  and  from 
time  to  tinieasthey  may  be  reached  for  consideration  by  the  court, 
the  court  will  distribute  the  records  in  the  order  of  submission  to 
the  several  judges  in  regular  rotation  for  examination  and  pres- 
entation to  the  court  A  record  will  be  kept,  by  the  court,  of 
the  distribution  thus  made.    No  cause  will  be  decided  by  leas 

than  a  quorum,  nor  will  any  opinion  speaking  for  all  or  a  majority  ^^^^V^ 

of  the  court,  be  filed  until  it  shall  have  been  read  in  the  hearing  ^^^^V 

of,  and  approved  by,  the  court,  or  a  majority  thereof.  ^^^^ 


s 
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Clerk's  Duties. 

Bole  21.  The  clerk  Bhall  enter  apoD  the  court  docket,  in  a 
proper  column,  the  fact,  where  Buch  is  the  case,  that  the  appeal 
was  tt4kea  in  term,  and  duly  perfected  by  filing  the  record  within 
the  time  limited.  When  the  appeal  is  not  taken  as  above,  the 
clerk  shall  note  the  date  of  the  service  of  process  or  last  publica- 
tion of  notice.  If  process  has  not  been  served,  or  notice  given, 
the  taai  shall  be  noted. 

Appeals,  Etc 

Bnle  28.  When  an  appeal  is  taken  in  term,  as  provided  for  in 
section  555  of  the  code,  and  the  transcript  is  not  filed  in  the 
office  of  the  clerk  of  this  conrt,  within  the  time  limited  by  that 
section,  the  appeal  bo  taken  shall  be  deemed  to  have  been  aban- 
doned; and  if  a  transcript  is  afterwards  filed,  an  appeal  shall  be 
considered  as  taken  by  the  filing  of  the  transcript,  as  provided  for 
in  the  next  follovring  section  of  the  code,  and  the  appellee  in  snch 
cases  shall  not  be  regarded  as  in  conrt,  without  notice  or  voluntary 
appearance. 

Bnle  33.  Where  an  appeal  is  taken  after  the  close  of  the  term, 
by  notice  below,  as  provided  for  by  the  first  branch  of  section  556 
of  the  code,  the  transcript  must  be  filed  within  sixty  days  from  the 
time  of  taking  the  appeal;  otherwise  the  appeal  so  taken  will  be 
deemed  to  have  been  abandoned;  and  if  s  transcript  is  afterward 
filed,  an  appeal  shall  be  considered  as  taken  by  the  filing  of  the 
transcript,  as  specified  in  the  foregoing  rule;  and  appellee  shall 
not  be  regarded  as  in  court,  without  further  notice  or  voluntary 
appearance. 


Role  84.    Rehearing  must  be  applied  for  by  petition  in  writ- 
ing, setting  forth  the  causes  for  which  the  judgment  is  supposed 
to  be  erroneous.     The  court  will  consider  the  petition  without  oral 
argument,  unless  otherwise  directed  by  the  court. 
OirfiiioBB,  when  tu  be  CertiBed. 

Bnle  85.  Opinions  and  judgments  shall  not  be  certified  to  the 
court  below  by  the  clerk  of  this  cotut,  except  in  criminal  cases, 
until  the  expiration  of  sixty  days,  unless  by  order  of  this  court, 
or  on  the  filing  of  a  waiver  of  a  petition  for  rehearing,  which 
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order  of  coart  or  filing  of  waiver  shall  be  certified  by  the  clerk 
with  the  opinion. 

Snpreme  Conrt  Reporter. 
Rule  26.  The  opiDions  of  this  court  shall  not  be  delivered  to 
the  reporter  until  the  expiration  of  sixty  days  from  the  determi- 
nation of  the  cause,  unless  certified  as  provided  in  Eule  25 ;  and  in 
cases  where  petitions  for  rehearing  are  filed,  the  opinions  therein 
eball  not  be  delivered  to  the  reporter  until  such  petitions  are  over- 
raled. 

Withdrawal  of  Papers  aft«r  DismiaBal. 

Bnle  37.  When  an  appeal  shall  have  been  dismiBsed,  the  tran- 
script of  the  record  of  the  conrt  below  shall  not  be  withdrawn  from 
the  files  of  this  court,  to  be  ased  in  another  appeal,  or  any  other 
purpose,  without  special  leave  of  the  court  in  term,  or  of  a  judge 
thereof  in  \'acation,  and  only  on  good  cause  shown  by  affidavit. 

Supreme  Court  Library. 
Bale  28.  No  book  belonging  to  the  law  library  shall  be  removed 
from  the  library  room,  except  to  be  taken  for  the  purpose  of  oral 
ailment  into  the  conrt  or  consultation  room,  when  it  shall  be 
delivered  to  the  court  or  returned  to  the  library.  Any  violation 
of  this  rule  will  be  treated  as  a  contempt  of  court. 

Order  of  Hearing  Causes. 
Kale  39.  In  as  much  as  it  is  impracticable  to  hear  causes  in 
Oie  order  in  which  tranBcripts  are  filed,  in  accordance  with  section 
584  of  the  code,  for  tho  reason  that  they  are  usually  submitted 
iu  a  different  order,  and  this  being  good  cause  shown  for  a  differ- 
ent mode  of  bearing,  it  is  ordered  that  canses  be  heard  and  deter- 
mined,  as  near  as  may  be,  in  the  order  in  which  they  are  sub- 
mitted. 

Oral  Arguments. 

Bole  30.  In  important  cases,  the  court  will  hear  oral  ail- 
ments, if  desired  by  either  party,  and  will,  upon  application,  fix 
the  time  for  the  same. 

Ifon-Besideiit  Appellants. 

Knle  31.  Whenever  it  shall  be  made  to  appear  by  the  tran- 
script or  papers  in  the  cause,  or  by  affidavit  filed  at  any  time  be- 
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fore  the  submission  of  a  cause,  that  the  appellant  or  appellants  is 
or  are  non-residents  of  the  state,  security  for  costs  will  be  re- 
quired of  such  appellant  or  appellants.  The  security  shall  be 
taken  on  the  terms,  in  the  form,  and  with  the  force  provided  for  in 
section  402,  p.  228,  2  G.  &  H.^  If  the  party  or  attorney  be  not 
present  in  court,  notice  of  requirement  will  be  given  by  the  clerk 
to  the  party  or  his  attorney;  and  if  the  security  shall  not  be  given 
within  the  time  limited  by  court,  the  appeal  will  be  dismissed. 

Appeals  in  Habeas  Corpns  Cases. 

Bole  32*  On  appeal  in  a  case  of  habeas  corpus,  either  party 
may  submit  on  motion  at  any  time  after  the  appeal  is  perfected, 
having  given  the  opposite  party,  or  his  attorney,  and  any  other 
person  or  persons  having  an  adverse  interest  in  the  cause,  three 
days,  previous  notice  of  the  intended  motion  to  submit.  The  no- 
tice (a  copy  of  which  has  been  served),  with  the  sheriff 's  return 
thereon,  or,  where  the  notice  has  been  served  by  any  other  person 
than  the  sheriff,  the  notice,  with  the  acknowledgment  of  service 
thereof,  or  an  affidavit,  stating  the  time  and  manner  of  service, 
shall  be  filed  with  the  clerk  of  this  court,  before  the  motion  to 
submit  shall  be  made.  Such  causes  may  also  be  submitted  by 
agreement  or  on  call,  as  other  cases. 

Use  of  Papers  in  Cases  Pending. 

Bnle  33.    In  any  case  pending  in  this  court  and  not  distri- 
buted, any  attorney  or  firm  of  attorneys,  representing  either 
party,  may  be  allowed  to  take  the  record  and  papers  out  of  the 
clerk's  office  for  any  proper  purpose  connected  with  such  causes, 
on  giving  a  receipt  therefor  in  such  form  as  the  derk  may  adopt, 
in  which  shall  be  specified  the  time  during  which  such  record  and 
papers  may  be  kept.    On  failure  to  return  sudi  record  and  papers 
within  the  time  stated,  the  attorney  or  firm  of  attorneys  bo  fail- 
ing shall  receive  no  other  record  or  papers  while  so  in  default, 
and  the  clerk  shall  immediately  issue  an  order  against  him  or 
them  to  show  cause  why  such  record  and  papers  have  not  been  re- 
turned.   On  failure  to  show  sufficient  cause,  and  return  such 
record  and  papers,  such  attorney  or  attorneys  shall  pay  the  costs 
of  the  order  and  service  thereof,  and  an  attachment  may  issue 
for  a  contempt. 
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Bole  34.  After  a  case  has  been  decided,  neither  the  record 
nor  the  opinion  shall  be  taken  from  the  officeof  the  clerk,  except 
by  a  judge  of  the  court  or  b;  the  official  reporter;  and  the  clerk  is 
required  to  enforce  this  rule. 

Bole  36.  "When  an  appeal  has  been  taken  by  a  partof  several 
co-parties,  as  authorized  by  section  551,  3  G-.  &  H.,  270,^  notice 
to  the  other  co-parties  when  non-reeidents  of  the'Jstate  may  be 
given  by  publication,  as  provided  in  section  557,  2  G.  &  H.,  272,' 
in  case  of  non-resident  appellees;  and  a  copy  of  such  notice,  with 
the  proof  of  its  publication,  shall  be  filed  with  the  clerk. 

Bale  36.  (Adopted  Odoher  13th,  1875.)  When  it  shall  be 
discovered,  or  vhen  objection  shall  be  made,  ^ter  a  cause  has 
been  submitted,  that  the  transcript  is  not  legally  certified,  or  that 
the  clerk  has  not  affixed  his  seal  thereto,  the  appe^  will  not  be 
dismissed  for  such  reason,  uuless  the  appellant  shall  fail  to  rem- 
edy the  defect  within  such  reasonable  time  as  the  court  may  fix, 
according  to  2  G-.  &  H.,  278,*  section  581,  of  which  time  he  shall 
have  notice  from  the  clerk  of  this  court, 

Bnle  37.  No  motion  for  a  certiorari  to  correct  the  record  in 
a  submitted  cause  will  be  entertained,  unless  the  opposite  party 
or  bis  attorney  shall  have  had  ten  days'  notice  in  writing  of  the 
intended  motion. 

Ordered,  That  the  foregoing  rules  shall  apply  to  all  causes  in 
thiSfConrt,  now  pending  or  hereafter  to  be  commenced,  except  that 
steps  already  taken  in  any  cause,  in  accordance  with  former  rules, 
sh^  not  be  affected  by  these  rules.  All  former  rules  of  this 
court  are  hereby  rescinded. 


■  a  a  &  (1870}  338. 
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PART  m. 

CHAPTER  I. 

COMPLAINTS  ON  CONTEACT. 

ON  PROMtSSOBT  NOTES. 

1.  F^ee  against  maker. 

2.  Indoraee  agaimt  maker. 

8.  Itulonee  againet  payee  or  otber  indonei. 

4.  Pt^w  against  maker  of  note  made  payable  at  a  particDiar  place. 

6.  Pvee  against  maker  ot  note  parable  after  notice. 

6.  Against  a  maker  of  a  note  payable  I?  installments  where  the  whole 

■am  is  doe. 

7.  B;  indorsee  against  indoner  of  a  note  payable  in  ^  bank  in  this  state. 

8.  Against  p^ee,  being  indoreer,  where  the  indorsee  has  used  doe  dili- 

gence to  collect  &om  the  maker. 

9.  By  aa  intermediate  indorser  of  a  note  payable  at  a  private  banker's, 

who  has  been  compelled  l^  his  indorsee  to  take  it  np  against  his 
iTninft^iftti*  cff  remote  indorver. 

10.  B7  die  indorsee  ag^nst  Uie  ind(n»er,  where  the  maker  is  insolvent  at 

the  maturi^  el  the  note. 

11.  By  indonee  against  indoraer  of  a  note  made,  indoned  and  payable 

in  another  state,  where  it  is  negotiable  as  an  inland  tali  of  exchange. 

12.  Bj  the  indorsee  of  a  note  payable  and  indorsed  in  another  stete  under  a 

peculiar  statnte  muting  such  notes  negotiable,  against  the  indorser. 

13.  By  the  payee  against  the  maker  d  a  note,  of  which  the  latter  has  ob- 

tained fraudulent  possession. 

14.  By  aanRTiee  agiunst  the  mater  of  a  note  payable  in  bonk,  and  lost  be- 

fcce  maturity. 

15.  By  indorsee  against  the  maker  and  two  indorsers  of  a  note  payable  in 

a  bank  in  this  state. 
1&    Payee  against  maker  of  a  note  made  in  auothn  state,  nnder  a  statute 
r^nlating  the  interest 

17.  Araommodation  indorsee  of  a  hill  d  exchange  against  the  acceptor. 

18.  Bythepayeeof  a  note  poyi^e  in  a  bank  in  another  state,  bat  indorsed 

in  this  state,  against  the  indorsa,  showing  due  diUgence  in  eud«ar- 
oting  to  collect  from  the  mater,  prosecuting  him  to  insolyency. 


FORSIS. 
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Aadgiiee  of  payee  agaiiut  the  malcei. 

Asngnee  against  maker. 

Assignee  of  an  adminiatiatoi  against  tiie  maker. 

Aasignee  against  nukker. 

Assignee  of  a  corporation  agunst  Qie  maksr. 

Another  form  of  a  like  case. 

Upon  a  note  of  which  the  payor  has  obtained  poaseasioo  withont  paj' 

B;  fansband  and  wife,  on  note  payable  to  wife,  before  marriage,  against 

the  maker. 
By  a  Eurviving  payee  agunst  maker. 
By  the  asagnee  of  a  bankrupt  payee  against  Oie  maker. 
By  executor  or  administrator  of  payee  against  maker. 
Against  husband  and  wife  on  a  note  made  by  Hie  wife  before  marrisge. 


ON  BIU&  OF  EXCHANGE. 

.    Indnsee  against  acceptor  on  a  bill  payable  at  banker's  and  not  other- 
wise or  elsewhere. 
Drawer  being  payee  against  acceptor. 
.    Indorsee  agtuust  drawer  or  indoraer  on  bill  payable  after  sight. 
,    By  indorsee  against  drawer,  indorseia  and  acceptor  under  the  statute, 

upon  either  a  foreign  or  an  inland  bill  of  eichange. 
.    Indorsee  against  drawer  in  such  case. 

Indorsee  against  drawer  on  bill  drawn  and  accepted,  payable  at  a  par- 
ticular place. 
,    Indorsee  against  drawer  where  notice  of  dishonor  was  not  given  ot 
presentment  made,  but  tbe  drawer  had  no  effects  in  tlie  drawee's 
hands,  etc. 
.    Drawer  agunst  acceptor  on  Inll  accepted  on  a  contingency. 
Against  drawer  on  defaultof  payment,  where  tlie  drawee  could  not  be 

Indorsee  agwost  indorser — default  payment  by  drawer. 

Drawer  not  being  payee,  and  having  taken  up  Qia  bUl,  against  ac- 

.    Pt^ee,  not  bting  drawer,  agunst  acceptor. 
Indorsee  against  acceptor. 
Payee  against  drawer — default  acceptance. 
Indorsee  against  drawer — default  acceptance. 
Indorsee  against  indoraer  —  default  aooeptance. 
ludoraee  against  drawer —  default  payment  by  drawer. 
Bj  the  accommodation  acceptor  against  tlie  surriTin^  paitnec  ol  the 

drawers,  being  a  mercantile  firm. 
Aooommodation  p^er  against  drawer. 
By  indorsee  of  acheck  against  an  indrater. 
By  payee  of  check  against  drawer. 
Indorsee  <rf  check  against  indorser. 


COMPLAINTS  ON  CONTRACT. 


CONTBACTTS  IN  GENERAL. 
By  on  executor  for  lue  and  occupation,  to  recover  a  qacuter'B  rent, 

where  the  testator  died  during  Uie  curroney  of  the  quarter. 
By  an  executor  or  administrator  on  causes  of  action  accming  to  him 

after  the  death. 
Another  paragraph  alleging  the  debt  to  be  payable  to  the  plaintiff  for 

a  consideration  moving  from  the  deceased. 
On  a  guaranty  for  the  price  of  goods  to  be  supplied  to  a  third  person. 
On  a  guaranty  for  the  fidelity  of  a  clerk  or  servant. 
On  defendant's  promise  to  pay  the  debt  of  a  third  peiaon  in  con^dera- 

tion  that  plaintiff  would  not  sue  him. 
By  the  owner  of  a  ship  a^^at  the  owner  of  goods  on  board  for  bis 

proportion  of  general  avera^  Iobb  accruing  from  injury  done  to 

the  ship  by  the  Lobs  of  an  anchor,  etc.,  cut  away  to  preserve  the  ship 

and  cargo,  and  expenses  iitcuired  in  putting  back  to  preserve  the 

ship. 
For  not  indemnifying  a  surety  in  a  bond,  in  consequence  of  which  the 

surety  paid  the  bond  to  prevent  a  suit. 
By  an  executor  or  administrator  on  causes  of  action  accruing  to  the 

deceased,  with  an  account  stated  with  the  phuntiff  as  executor. 
Agiunst  a  nulway  company  for  not  safely  keeping  goods  left  in  their 

custody  at  one  of  their  stations. 
Agwist  a  carrier  for  damages  done  to  furniture  in  removing  it. 
Against  a  carrier  for  not  delivering  according  to  the  directions  of  the 

plaintiff. 
Agiunst  a  forwarding  office  keeper  for  not  taldng  care  of  goods,  and 

safely  delivering  them  to  the  proprietOT  of  the  wagon  by  which  they 

were  directed  to  lie  forwarded. 
Against  a  railway  company  or  other  carrier  under  special  contract,  for 

nondelivery  or  loss  of  or  injury  to  goods. 
Against  a  carrier  for  careleasly  delaying  the  carriage  and  delivery  of  a 

Against  a  railway  company  or  other  common  carrier  for  losing  or  in- 
joring  goods. 

Ag^nst  a  railway  company  or  other  common  carrier  for  not  deUvering 
goods  witiiin  a  reasonable  time. 

On  abond  tor  a  conveyuice  of  real  eetate  upon  p^ment  of  the  pur- 
chase money. 

On  a  mortgage  bond,  or  other  tiond  for  the  performance  of  covenants 
in  another  indenture,  asdgning  a  breach. 

Upon  the  bmtd  of  a  township  trustee. 

Upon  the  official  bond  of  an  auditor. 

Upon  the  bond  of  the  clerk  of  the  circuit  court 

Upon  the  l>ond  of  a  jnatice  of  the  peace. 

Upon  a  ctmstaltle's  bond  tat  failure  to  pey  over  mon^  <x  other  iKeacb 
of  offioal  du^. 
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No.  77.  Upon  the  bond  of  a  ctt;  treasoier. 

78.  Upon  the  boad  of  a  count;  b«a«ureT  for  not  paying  an  onler. 

79.  Upon  the  bond  of  the  theaS  for  failing  to  retain  an  executioa. 

80.  Upon  the  bond  of  a  sheriff  for  failure  to  pay  over  moner  collected. 

81.  Upon  an  ezecntoi  or  Sidimnistiator'B  bond. 
Si.  Upon  the  bond  of  a  guardian. 

83.  Upon  an  iz^'nndion  itndertaking. 

84.  Upon  nndertakiiig  in  attachment. 

85.  Upon  nndertaking  in  attachment,  another  tona. 

86.  Upon  undertaking;  for  delivery  of  proper^. 
67.  Upon  a  lect^nizanoe  taken  in  a  criminal  caae. 

88.  Upon  the  undertaking  of  a  commisuoner  in  partitioa. 

89.  Upon  a  receiver'a  undertaking. 

90.  Upon  a  policy  of  insurance  againat  Sm. 

91.  Upon  a  tire  policy  of  insurance. 

92.  Upon  a  polity  of  iniuraooe  upon  goods,  to  leoover  a  particular  average. 

93.  Upon  a  polity  of  insnranoe  upon  tlie  cargo  of  a  ship  and  frei^t  for 

total  loM. 
9i.    Upon  a  parol  contract  of  fire  insurance. 

95.  Upon  a  polity  of  insurance  upon  a  dwelling  house  and  funutoie,  etc, 

against  an  insurance  company. 

96.  Indebitatus,  paragraph  for  general  average. 

97.  Action  for  premiums  of  insurance  under  a  contract  between  an  insur- 

ance compaiy  and  tlie  owners  of  a  staamlxiaL 

98.  Action  on  a  life  polity  of  insurance. 

99.  On  a  ship  for  a  total  loss. 

100.  Upon  a  charts  party  of  a  steamboat. 

101.  For  rent 

102.  Complaint  on  a  foreign  judgment. 

103.  On  a  wanant;  of  the  quality  of  goods  sold  by  deaoiption. 

101.    On  a  warranty  that  manufactured  gooda  were  fit  fin;  tlie  parpow  for 
which  they  were  bought. 

105.  On  a  warranty  on  a  sale  of  goods  by  sample. 

106.  For  a  breach  of  a  warranty  of  the  soundness  of  a  horse. 

107.  Grantee  against  grantor  in  a  deed  of  warranty  with  a  covenant  of 

seisin,  and  agaitut  inoombranoee,  for  breaches  of  covenant. 

108.  Furdiaser  against  vendor  on  a  contract  for  the  sale  of  goods  add  by 

description,  for  delivering  goods  inferior  to  the  description. 

109.  Vendee  agiunst  vendor  for  not  delivering  goods. 

110.  Becovoy  ot  a  reward  offered  for  lost  property. 

111.  For  a  reward  offered  by  the  defendant  by  public  advertiwment  for  the 

discovery  of  an  offender. 

112.  For  work  and  labor. 

113.  Upon  a  replevin  nndertaking. 

114.  By  a  servant  against  his  master  fM  disduuging  him  before  tbecaid  of 

his  term  of  service. 

115.  Complaint  for  wages  as  a  clerk  or  servant. 
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Vo.  116.    Coaplaint  foe  breacli  c^  a  gennral  pnmiitt  of  mairiage. 

117.  For  not  luiDg  Qie  prenuKB  in  a  tenant-like  tn&nner. 

118.  Bj  1«aB0T  against  lessee  upon  a  coreuant  to  lepair. 

lift.    B7  a  lessor  agtunst  his  lessee  on  his  coremuit,  for  nonpayment  of  lent. 
120.    Against  heiis,  devisees  or  disbibnteeB  of  deoeaaed  debtor  where  plaintiff 

is  under  disability  siz  months  befoie  final  settlement,  under  2  B.  S. 

1876,  iU,  8  158. 


ON  PBOMISSOBT  NOTES. 


N0.I. 
Payee  against  maker. 

State  op  Isdiaha, County, 

A.  B.  vs.  0.  D.  In  the Court, Tenn,  iS—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of ,  18 — ,  at ,  bj  his 

promissoiy  note,  of  which  s  copy  is  herewith  filed,  promised  to 

pay  to  the  plaintiff, dollars,  two  months  after  date,  bat 

the  same  remains  nnpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  L.,  AWy/or  Plaint^. 

NaS. 
Indorsee  against  maker. 

Statb  of  Indiana, Oountyf 

A.  B.  va.  C.  D.  In  the Couri, TVrm,  i&-. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  18 — ,  at ,  by  his 

promissory  note,  now  overdae,  promised  to  pay  to  one  E.  F.  or 

order, dollars, months  after  date  thereof;  and  the 

Bud  E.  F.  indorsed  the  said  note  (to  one  Q.  H.,  who  then  in- 
dorsed the  same)  to  the  plaintiff;  a  copy  of  which  note  and  in- 
dorsements is  herewith  filed;  and  said  note  remains  due  and  nn* 
paid. 

Wherefore  plaintiff  demands  jadgment  for dollars,  and 

other  proper  relief.  T.  T.,  Ait*y/or  PlamUf. 


,:Jj 
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No.  S. 
Indonee  against  payee  or  other  Indoraer. 

Statb  of  Indiana, County, 

A.  B.  V9.  C.  D.         In  the Court, Term,  i8—. 

The  plaintiff  complains  of  the  defendant,  and  Bays  that  one 

E.  F.,  on  the  day  of  ,  18—,  at ,  I)y  his 

promiBSory  note,  now  overdue,  protnieed  to  pay  to  the  defendant 

(or  G.  H.)  or  order, dollars, months  after  the  date 

thereof,  at  the National  Bank, ,  Indiana;  and  the 

defendant  (or  G.  H.)  indorsed  the  said  note  (to  I.  J.,  who  in- 
dorsed the  same)  to  the  plaintiff,  a  copy  of  which  note  and 
indorsement  is  herewith  filed;  and  the  said  note  was  daly  pre- 
sented for  payment  at  said  bank  at  its  maturity,  to  wit,  on  the 

day  of ,  18—,  and  payment  demanded,  which  was 

refused;  whereof  the  defendant  then  and  there  had  due  notice, 
but  did  not  pay  the  same,  and  tlie  same  remains  unpaid. 

Wherefore  plaintiff  demands  jndgment  for dollars,  and 

other  proper  relief.  T.  J.,  AtA''y  for  PlauUiff. 

No.  4. 
Payee  against  maker  of  note  made  payable  at  a  particular  place. 

Statb  of  Indiana, County. 

A.  B.  m,  C.  D.        In  the Court, Term,  iS—. 

The  plaintiff  complains  of  the  defendant,  and  says  that   \ha 

defendant,  on  the day  of ,  18 — ,  at ,  by  his 

promissory  note,  now  overdue,  promised  ,to  pay  to  the  plaintiff, 

at  (Messrs.  E.  F.  &  Co.,  S street,  S ,  K.  T.),  

dollars,  two  months  after  date  thereof,  a  copy  of  which  note  is 
herewith  filed.     And  the  said  note  was  duly  presented  at  (Messrs. 

E.  F.  &  Co.,  S street,  S ),  for  payment,  but  has  not  been 

paid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.*  P.  R.,  Jiffy  for  Plaintiff. 

*  Bnch  R  Dole  need  not  be  preaeDled  tX  the  place  of  payment  In  order  to 
entitle  the  holder  to  maintain  an  action  against  the  malcer;  but  a  readinesa 
to  pay  at  the  place  may  be  wt  op  la  discharge  of  costs  only  i  3  R.  B.  (1870) 


COMPLAINTS  ON  CONTRACT. 


No.  S. 

Payee  Bgalut  maker  of  note  payable  after  notice. 

State  of  Indiama, County^ 

A.  B.  i».  0.  D.        In  the Court, Term,  i8—. 

The  plaintiff  complains  of  the  defendant,  and  saya  that  the  de- 
fendant, on  the day  of 18 — ,  at ,  by  his  promis- 

6ory  note,  now  overdue,  and  of  which  a  copy  is  herewith  filed,  prom- 
ised to  pay  to  the  plaintiff, months  after  demand, dol- 
lars, and  afterwards,  to  wit,  on  the of ,  18 — ,  notice 

was  given  to  the  defendant  to  pay  the  said dollars, 

months  after  date,  and  the  time  for  payment  thereof  elapsed  be- 
fore commencement  of  ttuB  snit,  and  the  said  note  remains  wholly 
unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief. 

No.  6. 

Againatamakerof  a  note  payable  by  infltallments,  where  tbe  whole  ram 

iadne. 

State  op  Indiana, GowUy, 

A.  B.  M.  C.  D.  In  the CotiH, Term,  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of ,  18 — ,  at ,  by  his 

promissory  note,  promised  to  pay  to  the  plaintiff dollars, 

in  manner  following,  viz.:  dollars  on  the day  of 

,  18 — ;  dollars  on  the day  of ,  18 — , 

and  the  remainder  of  the  said  sum  of dollars  on  the 

day  of ,18 — ,acopyof  which  note  is  filed  herewith;  all 

of  which  periods  had  elapsed  before  the  commencement  of  this 
snit,  bat  the  defendant  did  not  pay  any  of  said  installments,  and 
said  note  is  wholly  nnpaid. 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  "W.  C,  Atfy  for  Plaintiff. 

No.  7. 
By  indorsee  against  an  indorser  of  a  note  payable  in  a  bank  in  tiie  state. 

State  ov  Ihdiaha, County, 

A.  B.  v«.  0.  D.        In  the Court, Term,  iS~. 

'  The  plaintiff  complains  of  the  defendant,  and  says  that  one  E. 
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F.,  on  the daj  of ,  18 — ,  at ,  by  his  promiB- 

aory  note,  now  OTerdne,  promised  to  pay  to  the  defendant  or  order, 

dollars, montbe  after  date  thereof,  at  the 

National  Bank  oE  ,  Indiana,  and  the  defendant  then  and 

there  indoreed  the  said  note  (to  I.  J.,  who  indorgpil  the  same)  to 
the  plaintiff,  a  copy  of  which  note  and  indoreomenta  is  filed 
herewith.     That  at  the  matnrity  of  said  note,  to  wit,  on  the 

day  of ,  18 — ,  said  note  was  duly  presented  at  said 

bank  and  payment  thereof  dnly  demanded,  which  was  then  and 
there  refnsed,  of  which  the  defendant  on  the  same  day  Lad  due 
notice. 

Wherefore  the  plaintiff  demands  judgment  for dollars. 

R.  G.,  Att'y/or  Plaintiff. 

No.  8. 
Where  the  indorsee  hu  tiaed  due  diligence  to  ooilect  from  the  maker. 

State  of  Indiana, County, 

A.  B.  m  C.  D.         In  the Coitrt, Tervi,  tS—. 

The  plaintiff  complains  of  the  defendant  and  says  that  one  £. 
F.,  on  the day  of ,  18 — ,  at ,  by  hia  promis- 
sory note,  now  overdue,  promised  to  pay  to  the  defendant  or 
order, dollars, months  after  date  thereof,  and  the  de- 
fendant then  and  there  indorsed  the  said  note  to  the  plaintiff,  a 
copy  of  which  not«  and  indorsements  is  herewith  filed.  That 
immediately  after  the  matnrity  of  said  note,  to  wit,  on  the  next 

day,  the  plaintiff  brought  his  action  in  the circait  coart 

against  said  E.  F.,  and  at  the  next  term  of  said  court,  being  the 
first  term  of  conrt  wherein  a  judgment  could  be  recovered  against 

said  E.  F.,  and  on  the  second  day  of  said  term,  to  wit,  the 

term,  18 — ,  the  plaintiff  reoorered  judgment  upon  said  note 
against  said  E.  F.,  upon  which  an  ezecntion  was,  upon  the  next 

day,  issned  to  the  sheriff  of county,  who  thereupon  on  the 

day  of ,  18 — ,  retnmed  that  there  was  no  property 

of  said  E.  F.,  out  of  which  any  part  of  said  jndgment  ooold  be 
levied. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  R.  F.,  AM'y  for  Plaintiff. 


COMPLAINTS  ON  CONTRACT. 


No.  9. 

Bf  an  Intermediate  indoraer  of  n  note,  pajmble  at  r  private  banker's,  who 
bas  been  compelled  by  Us  indorsee  to  take  it  np,  ogaiuBt  his  imme- 
diate or  remote  fndorser. 

State  of  Indiaita, Coutity, 

A.  B.  va.  0.  D.         In  the Omrt, Term,  j8—. 

The  plaintiff  cotnplaiDS  of  the  defendant,  and  eays  that  one 

E.  F.,  on  the day  of ,  18 — ,  at ,  hy  hia  prom- 

iBBory  note,  now  overdue,  promised  to  pay  to  the  defendant  or 

order, dollars, months  after  date  thereof,  at  the 

office  of  W.  G,  H.  &  Co.,  bankers  in ,  Indiana,  and  the 

defendant  then  and  there  indorsed  the  said  note  (to  I.  J.,  who 
indorsed  the  same)  to  the  plaintiff,  who  indorsed  the  same  to 
W.  P.,  a  copy  of  which  note  and  indorsements  is  filed  herewith. 
That  on  the  day  of  the  matarity  of  said  note,  the  same  was  duly 
presented  at  said  oflSce  of  said  W.  G.  H.  &  Co.,  bankers,  and 
payment  thereof  demanded,  which  waa  then  and  there  refnaed, 
of  which,  on  the  same  day,  said  plaintiff  and  said  defendant  both 
had  due  notice.  And  thereupon  said  W.  P.  demanded  payment 
of  said  note,  and  the  plaintiff  was  compelled  to  pay  and  take  np  . 
the  same,  which  remains  ia  the  hands  of  the  plaintiff  unpaid  to 
him. 

Wherefore  the  plaintiff  demands  judgment  for doUara, 

and  other  proper  reliel  W.  S.,  AtCy  for  Plaintiff. 

OIvU  not  pir*bla  In  lMnk.) 

No.  10. 

By  Uie  Indmsee  agidiHt  the  indoner  where  the  maker  Is  inBolrent  at  tbe 

matnritr  ot  the  note. 

State  of  IifDUNA, County. 

A,  B.  va.  0.  D.  In  the Court, Terin,  z8—. 

The  plaintiff  complains  of  the  defendant,  and  saya  that  one  £. 
F.,  on  the day  of ,  18 — ,  at ,  by  his  promis- 
sory note,  now  overdue,  promised  to  pay  to  the  defendant  or  order, 
dollars, months  after  date  thereof,  and  the  defend- 
ant then  and  there  indoraed  the  said  note  to  the  plaintiff,  a  copy 
of  which  note  and  indorsement  ia  filed  herewith.  That  at  the 
maturity  of  said  note  and  ever  since,  said  E.  F.  has  been  and  still 
is  -wholly  insolvent,  having  no  property  of  which  any  part  of  said 
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note  could  be  made  upon  execution  or  other  legal  process,  and 
Baid  note  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  all  other  proper  reliet  W.  &  T.,  AWysfor  PlavrUiff. 

Noll. 

By  indorsed  against  indorser  of  a  note  made,  indorsed  and  payable  in 
another  state,  where  it  is  negotiable  as  an  inland  bill  of  exchange. 


A.  B.  V8.  0.  D. 


Statb  of  Indiana, 
In  the Courts  - 


-  County^ 
Terrriy  i8^. 


The  plaintiff  complains  of  the  defendant,  and  says  that  one  E. 

r.,  on  the day  of ,  18 — ,  at  Hartford,  Connecticut, 

by  his  promissory  note,  now  overdue,  promised  to  pay  the  de- 
fendant or  order, dollars, months  afterdate  thereof, 

at  the National  Bank  of  Hartford,  Connecticut,  aforesaid, 

and  the  defendant  then  and  there  indorsed  the  said  note  (to  I.  J., 
who  indorsed  the  same)  to  the  plaintiff;  a  copy  of  which  note  and 
indorsements  is  filed  herewith;  that  at  the  maturity  of  said  note, 

to  wit,  on  the day  of ,  18 — ,  said  note  was  duly 

presented  at  said  bank  for  payment,  and  the  same  was  then  and 
there  demanded  and  refused,  of  which  said  defendant  on  the  same 
day  had  due  notice,  and  said  note  remains  unpaid;  that  by  an 
act  of  the  legislature  of  said  state  of  Connecticut,  wherein  said 
note  was  made,  indorsed  and  payable,  which  reads  as  follows 
(here  set  out  the  statute  in  full),  and  which  was  in  force  at  the 
date  and  maturity  thereof,  said  note  was  and  is  negotiable  as  an 
inland  bill  of  exchange. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  G.,  AWy  for  Plaintiff' 

No.  18. 

By  the  indorsee  of  a  note  payable  and  indorsed  in  another  state  under  a 
peculiar  statute  making  snch  notes  negotiable,  against  the  indorser. 

Statb  of  Indiana, County , 

A.  B.  V8,  0.  D.  In  the Courts Term,  i8 — . 

Said  plaintiff  complains  of  said  defendant,  and  says  that  oa  the 
day  of ,  18 — ,  at  the  city  of  Saint  Louis,  in  the 


state  of  Missouri,  one  E.  T.,  by  his  note,  of  which  a  copy  ia  here- 
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with  filed,  promieed  to  pay  the  defendant,  or  order, months 

thereafter, dollars,  withoot  defalcation  or  disoonnt;  that 

the  defendant  then  and  there  indorsed  said  note  to  the  plaintiff; 
that  tipoa  the  day  of  the  matnrity  of  said  note  the  same  was  duly 
presented  to  said  E.  T.,  and  payment  thereof  demanded,  which 
was  refused,  of  which  the  defendant,  on  the  same  day,  had  due 
notice.  That  at  the  date  and  matarlty  of  said  note,  by  a  statute 
of  said  state  of  Missonri  then  and  still  in  force,  and  which  reads 
as  foUowB  (here  insert);  said  note  was  placed  upon  the  footing 
of  an  inland  bill  of  exchange,  and  is  made  negotiable  as  such ; 
and  said  note  remains  nnp^d. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief  W.  A.  TV.,  AWy  for  PlavidAf. 

No.  18.  \ I 

Br  the  paTM  against  the  maker  where  the  latter  has  obtained  trandn-  .•...,. 

lent  posMSBion.  '^:   '^; 

State  of  Indiana, C5«m^,  •'    1 

A.  B.  w.  0.  D.        In  th6 Court, Tffrm,  i8—.  -^•* 

The  plaintiff  complains  of  said  defendant,  and  says  that  on  4t< ' 

the day  of ~,  18 — ,  said  defendant,  by  his  note,  now  tjl  \ 

oyerdae,  promised  to  pay  the  plaintiff, months  after  date,  |^ 

dollars,  at  the  National  Bank  of ,  Ind.,  t-.' 

with  interest,  and  wairing  valuation  or  appraisement  laws.  That  d . 

on  the day  of ,  18 — ,  the  said  defendant  deceitfully  *'■ 

and  craftily  obtained  possession  of  said  note,  ander  the  pretense  V' 

of  inspecting  the  same,  with  a  promise  that  he  would  return  the  *^ 

same  to  the  plaintiff,  which  he  has  refused,  though  requested  so 

to  do,  and  the  same  remains  unpaid;    wherefore,  and  because 

the  plaintiff  has  no  copy  thereof,  he  cannot  file  one  with  the  com- 

plunt. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

all  other  proper  relief.  yf  .'Q.Oi.,  AWy  for  Plaintiff'.  ,.^ 

'  Where  a  it&tnte  of  another  slate  Is  pleaded,  It  should  be  get  out  In  hae  ^^^V 

*"4a;  a  copy  is  not  aofflcleut.    WiU«A  v.  Olark,  11  Ind.  886,  and  cues  cited. 
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No.  14. 

By  assi^ee  against  the  maker  of  a  note  payable  in  bank  and  lost  before 

matority. 

State  of  Indiana, Cotmty. 

A.  B.  V8.  C.  D.      In  the Circvit  CovH^ Term^  i8—. 

The  plaintiff  complains  of  said  defendant,  and  says  that  said 

defendant,  on  the day  of ,  18 — ,  at ,  by  his 

note,  of  which  a  copy  is  herewith  filed,  promised  to  pay  one  E. 

F.  or  order,  at  the National  Bank,  at ,  Indiana, 

dollars, months  after  date;  and  on  the  same  day 

said  E.  F.  indorsed  and  delivered  the  same  to  the  plaintiff,  who, 
before  the  matnrity  thereof,  lost  the  same  and  has  been  unable 
since  to  find  it,  although  he  has  made  diligent  search  therefor; 
that  at  the  maturity  of  said  note,  the  plaintiff  offered  and  ten- 
dered to  said  defendant  a  bond  payable  to  him,  executed  by  him- 
self as  principal,  and  G.  D.  as  surety,  with  penalty  of 

dollars,  conditioned  that  the  plaintiff  shall  save  and  keep  said 
defendant  harmless  against  all  snits  by  any  person  who  may 
have  obtained  possession  thereof,  and  thereapon  demanded  pay- 
ment of  said  note,  which  the  defendant  refused,  and  the  same 
remains  unpaid. 

Wherefore  plaintiff  brings  into  court  said  bond  and  deoiands 

judgment  for dollars,  and  other  proper  reliet 

W.  S.  G.,  Att'y  for  Plaintif. 


No.  16. 

fiy  the  indorsee  against  the  maker  and  the  indorsers  of  a  note  payable  in 

a  bank  in  this  state. 


State  of  Indiana, 
In  the Court  y  — 


-  Coti^ityj 


A.  B.  m  0.  D.,  E.  F.  and  I.  J. 
The  plaintiff  complains  of  the  defendants,  and  says  that  the 

defendant  E.  F.,  on  the day  of ,  18 — y  at , 

by  his  promissory  note,  now  overdue,  promised  to  pay  to  the  de- 
fendant, 0.  D.,  or  order, dollars, months  after  date 

thereof,  at  the National  Bank,  at ,  Indiana,  and 

the  said  defendant,  0.  D.,  then  and  there  indorsed  the  said  note 
to  I.  J.,  who  indorsed  the  same  to  the  plaintiff;  a  copy  of  which 
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note  and  iDdorsementa  is  filed  herewitli.  That  npoa  the  day  of 
the  maturity  of  said  note,  the  same  was  duly  presented  at  said 
bank  and  payment  thereof  demanded,  which  was  refused,  of 
which  all  said  defendants  on  the  same  day  had  due  notice,  and 
said  note  remains  unpaid 

Wlierefore  plaintiff  demands  judgment  against  all  s^d  defend- 
ants for —  dollars.  .  T.  H.,  AWyfor  Plaintiff. 

No.  16. 
Payee  against  maker  of  a  note  made  In  anotlm  stat«  nnder  a  statute  reg- 
ulating the  interest. 

Statb  of  Ihdiaha, —  County., 

E.  F.  w.  W.  U.        In  the Ckmri, Term,  i8—.  "/■      ■[ 

The  plaintiff  complains  of  the  defendant,  and  says  that  said  ^• 

defendant,  on  the day  of ,  18 — ,  by  his  note,  a  copy  *  *     '  j 

of  which  is  herewith  filed,  promised  to  pay  to  the  said  plaintiff,  "  ~' ' 

dollars,  with  three  percent  per  month  interest,  which  1^';''!", 

said  sum  remains  unpaid,  and  the  said  plaintiff  is  entitled  to  re-  '••'T' 

cover  said  sum  of dollars,  with  interest  from  said  date,  "';,! 

at  said  rate,  to  wit,  in  all  ( ,  which  said  interest  was  an-  ^ 

thorized  by  the  2d  section  of  an  act  of  the  legislature  of  the  state  iT"  ■' 

of ,  in  force  at  the  date  of  said  note,  as  follows,  to  wit:  |^)  ] 

An  act  to  r^ulate  the  interest  of  money,  passed th, 

18—. 

The  people  of  the  state  of  ,  represented  in  senate  and 

I  assembly,  do  enact  as  follows: 

Sectios  2.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due  or  to  become  dne 
on  any  contract  Any  judgment  rendered  on  such  contract  shall 
conform  thereto,  and  shall  bear  the  interest  agreed  npon  by  the 
parties,  and  which  shall  be  specified  in  the  judgment      *    *    » 

And  said  note  and  interest  remain   unpaid. 

Wherefore  plaintiff  demands  judgment  for • — dollars,  and 

all  proper  relief.  A.  B.,  Att'y  for  Plmn^f. 
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Acoommodatioii  indorser  of  a  bill  of  exchange  against  the  acceptor. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8—, 

J.  W.  m  A.  C.  &  M.  P. 

J.  W.  complains  of  the  defendants,  and  says  that  on  the • 

day  of ,  18 — ,  the  defendant  P.  drew  his  bill  of  exchange 

of  that  date,  whereby  he  requested  the  firm  of  A.  0.  &  Co.  (which 

was  composed  of  said  defendants)  to  pay, months  after 

that  date,  to  the  order  of  the  plaintiff, dollars,  at  the 

branch  at  E.,  of  the  Bank  of  the  State  of  Indiana;  and  the  said 
C,  then  and  there,  in  the  name  of  A.  0.  &  Co.,  duly  accepted 
the  same  in  writing,  and  the  said  plaintiff,  for  the  accommoda- 
tion of  the  defendants,  then  and  there  indorsed  the  same  in  blank, 
and  it  was,  by  the  defendants,  afterwards  discounted  and  nego- 
tiated in  said  bank,  and  they  received  the  proceeds  thereof.    A 
copy  of  said  bill  and  indorsement  is  herewith  filed.    And  when 
said  bill  became  due,  the  defendants  neglected  and  failed  to  pay 
the  same,  and  it  was  protested  for  nonpayment,  and  due  notice 
thereof  was,  on  the  day  of  said  protest,  given  to  plaintiff,  who 
was  compelled  to,  and  did,  pay  the  same,  with  costs  of  protest 
and  interest,  making  in  all, dollars.     And  said  bill  re- 
maining unpaid,  plaintiff  prays  judgment  against  the  defend- 
ants for dollars,  and  for  other  proper  relief. 

J.  B.,  AWy  for  Plaintiff. 

No.  18. 

By  the  payee  of  a  note  payable  in  a  bank  in  another  state,  bnt  indorsed 
in  this  state,  against  the  indorser,  showing  due  diligence  in  endeavor- 
ing to  collect  fh>m  the  maker ;    prosecuting  him  to  insolvency. 

State  of  Indiana,  — Gown^/y^ 

In  the Courts 


A.  B.  V8.  C.  D. 


Temiy  1 8 — . 


The  plaintiff  complains  of  the  defendant,  and  says  that  one  £. 

F.,  on  the day  of ^  18 — ,  at ^  in  the  state  of 

Indiana,  by  his  promissory  note,  now  overdue,  pronaised  to  pay 

the  defendant  at  the National  Bank,  Boston,  Mass., 

dollars, months  after  date,  and  the  defendant  then  and 


there,  to  wit,  at 


-,  Indiana,  indorsed  the  said  note  to  the 
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plaintiff,  a  copy  of  which  note  and  iodorsemeat  is  filed  herewith. 
That  at  the  maturity  of  Bud  note  the  same  was  not  paid,  and  on 
die  next  day  the  plaintiff  hronght  suit  before  J.  H.,  a  jnBtice  of 

the  peace  of townehip, connty,  npon  said  note, 

against  the  maker,  and  on  the  third  day  thereafter  obtained  judg- 
ment thereon  before  said  J.  H.,  and  four  days  thereafter,  caused 
execution  to  be  duly  issued  thereon,  which  was  on  the  same  day 
retnmed  by  the  constable  to  whom  it  was  issued:  "The  defend- 
ant has  no  property  out  of  which  any  part  of  the  said  execution 
can  be  made;"  and  said  defendant  never  owned  any  real  estate;  - 
and  said  judgment  is  unsatisfied  and  said  note  unpaid. 

Wherefore  plaintiff  demands  judgment  for doliars. 

A.  W.  G.,  AU'y/or  FlainHf. 

No.  1«.  ' 

AmI^hm  of  paree  against  the  maker. 

State  of  Indiana, County,  tT^:" 

In  the  ■ Court, Tertn,  i8 — . 

F.  F,  complains  of  J.  O.,  N.  R  and  the  E.,  I.  &  C.  S.  L.  R  E. 
Co.,  and  says: 

Par.  1.  That  the  defendants  O.  and  R.,  on  the day  of  t«> 

,  18 — ,  by  their  note,  a  copy  of  which  is  filed  herewith,  ll. 

promised  to  pay  to  the  order  of  the  E.,  I.  &  O.  S.  L.  R  R  Co.,  (.'  - 

dollars,  which  note  was  by  the  payee  then  and  there  as-  •• ; 

signed  by  indorsement  in  writing  to  the  plaintiff,  and  the  same  *'• 

yet  remains  anpaid.  ^ 

I^r.  2,   And  the  plaintiff  further  compltuns,  and  says  that  ' 

the  defendants  O.  and  R,  on  the day  of ,  18 — , 

by  their  other  note,  a  eopy  of  which  is  filed  herewith,  promised 

to  pay  to  the  order  of  the  E.,  I.  &  0.  S.  L.  R  R  Co., 

dollars,  and  the  payee  of  said  note,  by  indorsement,  then  and 
there  assigned  the  same  to  the  plaintiff,  and  the  same  yet  remuns 
unpaid.' 

Wherefore  the  plaintiff  demands  judgment  for dollars.  i 

J.  B.,  AU^y  for  Plamtig.  ^^^^f 

701.  I.— 81  ^^^H 
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No.  to. 
Assignee  against  maker. 

State  of  Indiana, County, 

In  the Circuit  Chitrt, Term,  i8 — . 

J.  R  A.  m  T.  M. 

Said  plaintiff  complaina  of  Baid  defendant,  and  sajB  that  on  the 

day  of  ,  18 — ,  defendant,  by  his  note,  a  copy  of 

which  is  filed  herewith,  promised  to  payT.  D.  A. dollars, 

and  Baid  T.  D.  A.  on  the  same  day  indorsed  the  said  note  to  the 
plaintiff,  which  remains  unpaid. 

Wherefore  plaintiff  detnandB  judgment  for dollars,  and 

other  proper  relief,  "W.  &  S.,  AWya  for  PlairUif. 

No  81. 
Assignee  of  an  administrator  against  maker. 

State  of  Indiana, County, 

E.  A.  vs.  T.  M.  Jn  the Court, Term,  i8—. 

Said  plaintiff  complains  of  said  defendant,  and  Bays  that  said 
defendant,  in  consideration  of  the  rent  dae  from  him  to  plaintiff 

for  the  use  of  her  separate  property,  on  the day  o£ •, 

18 — ,  by  his  note  now  due  and  unpaid,  a  copy  of  which  is  filed 

herewith,  promieed  to  pay  to  T.  D.  A., dollars,  and  in 

consideration  that  the  note  was  so  given  for  said  rent,  J.  K.  A., 
administrator  of  T,  D.  A.,  now  deceased,  indorsed  the  said  note 
to  the  plaintiff. 

Wherefore  plaintiff  demands  jadgment  for dollars,  and 

other  proper  relief.  W.  &  I.,  Atfytfor  Plaintiff. 

No.  2S. 
Aflrignee  against  inalter. 

Statk  of  Indiana, County, 

Jn  the Cirouit  CouH, Term,  i8- — . 

J.  H.  M.  &  G.  M.  m  J.  S.  L.,  J.  P.  L.  &  M.  L. 

The  plaintiff,  complaining,  says  that  the  defendants,  on  the 

;-  day  of ,  18 — ,  by  their  note,  promised  to  pay  J.  L. 

dollars,  and  that  the  said  J.  L.,  afterwards,  on  the  same 

day,  indorsed  the  said  note  to  J.  H.  S.,  who  afterwards,  on  the  same 


i  -. 
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day,  indorsed  and  delivered  the  said  note  to  the  plaintiffs.  A 
copy  of  said  note  with  said  indorsements  is  filed  herewith  as  a 
part  of  this  complaint.     Said  note  remaining  wholly  unpaid,  the 

plaintiffs  demand  judgment  for dollars. 

A.  L.  R.,  Att^y  for  Plaintiffs. 

No.  88. 
Assignee  of  a  corporation  against  the  maker. 

State  of  Indiana, CourUyj 

In  the Circuit  Cowrt^ Term^  i8 — . 

J.  B.  P.  m.  W.  C,  J.  L.,  P.  L.,  N.  R  A.  and  E.  S.  A. 

The  plaintiff,  J.  B.  P.,  says  that  on  the ,  day  of , 

18 — ,  the  defendants,  W.  C,  J.  L.,  P.  L.,  N.  R  A.  and  E.  S.  A., 
who  were  then  partners,  doing  basiness  under  the  firm  name  of 
W.  G.  &  Co.,  made  their  promissory  note  in  the  words  and  fig- 
ures following,  viz.: 

% .  Hartford, ,  18 — . 

months  after  date,  we  promise  to  pay  to  the  order  of 

the  H.  C.  Savings  Association,  at  the  Mercantile  Bank,  Hartford, 
five  thousand  dollars,  value  received.  W.  0.  &  Co. 

And  one  J.  W.  S.  was  then  and  there  treasurer  of  the  said  H.  C. 
Savings  Association,  and  as  such,  was  authorized  and  empowered 
to  transact  the  business  thereof,  and  buy  and  sell  and  transfer 
notes  and  bills;  and  the  said  S.  did  then  and  there,  as  such  treas- 
urer, and  in  pursuance  of  the  power  and  authority  vested  in 
him  as  such,  sell,  transfer  and  deliver  the  said  note  to  the  said 
plaintiff,  who  is  now  the  owner  thereof,  and  entitled  to  the  money 
secured  thereby.  And  the  said  S.,  as  treasurer,  as  aforesaid,  did 
then  and  there  indorse  said  note  to  the  plaintiff,  by  writing  on 
the  back  thereof  as  follows,  viz. :  J.  W.  S.,  Treas. 

Plaintiff  further  says  that  said  note  remains  wholly  due  and 
unpaid. 

Wherefore  the  plaintiff  demands  judgment  against  the  said 

defendants  for  $ ,  and  other  proper  relief. 

J.  B.,  AWyfoT  Plai/ntiff. 
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No.  24. 
Another  form  for  a  like  case- 

State  of  Ihdiaha, County, 

A.  B.  ve.  C.  D.  In  the Court, Term,  iS-  . 

Said  plaintiff  complains  of  said  defendant,  and  says  that  on  the 

day  of ,  18 — ,  the  defendant  made  his  promissory 

note  to  the  H.  0.  Savings  Association,  whereby  he  promised  to 

pay  it, dollars, after  date,  which,  by  its  treasurer, 

duly  authorized,  indorsed  said  note  to  the  plaintiff,  a  copy  of 
which  note  and  indorsements  is  herewith  filed,  and  eaid  note  re- 
mains unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

all  other  proper  relief.  D.  D.,  Atffy  for  Plamtyff. 

No.  86. 

By  indorsee  apon  a  note  of  which  the  indorser  has  obtained  poflMedtn 

withont  payment. 

State  of  Indiana,  --—  CowUy, 

G.  M.  va.  A.  G.    In  the Circuit  Cowrt, Term,  i8—. 

Said  plaintiff  complains  of  said  defendant,  and  says  that 
on  the day  of  ,  18 — ,  one  M.  W.  made  hia  cer- 
tain promissory  note,  dated  the  day  and  year  aforesaid,  where- 
by he  promised  to  pay  to  the  defendant,  on  the day  of 

,  18 — , dollars  ($ ),  with  interest  from  date, 

without  any  relief  from  valuation  or  appraisement  laws;  that  on 

the day  of ,  18 — ,  said  defendant,  for  value  received, 

indorsed  and  delivered  said  note  to  the  plaintiff  and  J.  H.  M,  who 
then  composed  the  firm  of  J.  H.  M.  &  Gd.,  said  J.  H.  haviog  Bince 
departed  this  life,  and  left  said  plaintiff  the  sole  survivor  of  said 
firm;  and  plaintiff  further  says  that  by  reason  of  the  supposed 
insolvency  of  said  W.  at  the  maturity  of  said  note,  said  plaintiff, 
at  the  special  instance  and  request  of  said  defendant,  delivered 
said  note  to  said  defendant  to  enable  him  to  seek  hia  remedy 
against  K.,  said  defendant  then  and  there  admitting  Lis  lia- 
bility as  such  indorser  to  plaintiff,  and  agreeing  to  pay  said  note; 
and  plaintiff  says  that  because  defendant  deliverral  said  note  to 
the  maker,  and  plaintiff  has  no  copy  thereof,  he  can  not  file  a 
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copy  of  said  note,  and  plaintiff  says  that  said  note  remains  un- 
paid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  A.  J.,  AU'y  for  Plamtiff. 

No.  26. 

By  husband  and  wife,  on  note  payable  to  wife,  before  marriage,  against 

the  maker. 

State  op  Indiana, County^ 

In  the Court  J Tenriy  i8 — . 

A.  B.  and  E.  B.  vs.  C.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, whilst  the  said  A.  B.,  now  the  wife  of  E.  B.,  was  sole 
and  unmarried,  on  the • —  day  of ,  18 — ,  by  a  promis- 
sory note,  now  overdue,  and  of  which  a  copy  is  herewith  filed, 

promised  to  pay  to  the  said  A.  B. dollars, months 

after  date  thereof,  but  the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  D.  W.,  Atfyfor  Plamtiff, 

No.  27. 
By  a  sarriying  payee  against  maker. 

State  of  Indiana, Oowvty^ 

A.  B.  v^.  0.  D.         In  the Cov/rt^ Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant in  the  lifetime  of  one  E.  F.,  since  deceased,  on  the 
day  of ,  18 — ,  by  his  promissory  note,  now  over- 
due, and  of  which  a  copy  is  herewith  filed,  promised  to  pay  to 

the  plaintiff  and  the  said  E.  F. dollars, days  after 

date  thereof,  but  the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.,  AWyfor  Plaintiff. 

No,  88. 
By  the  assignee  of  a  bankrupt  payee  against  the  maker. 

State  of  Indiana, County^ 

A  B.  w.  0.  p.  In  the Cowrty Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, before  the  bankruptcy  of  the  said  £.  F.,  on  the 
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day  of ,  18 — ,  by  his  promissory  note,  now  overdue,  of 

which  a  copy  is  herewith  filed,  promised  to  pay  to  the  said  E.  F. 

dollars, days  after  date  thereof,  but  the  defendant 

has  not  paid  the  same,  and  it  still  remains  unpaid.  And  said 
E.  F.  was  duly  adjudged  a  bankrupt  and  the  plaintiff  was  duly 
appointed  his  assignee,  and  said  note  duly  transferred  to  him 
before  the  commencement  of  this  suit. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  C.  0.  C,  AWy  for  Plaintiff. 

Na29. 
By  executor  or  administrator  of  payee  against  maker. 

State  of  Indiana, County ^ 

In  the Court  J Term,  i8—. 

A.  B.,  Adm'r  of  E.  R,  m  C.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, in  the  lifetime  of  the  said  E.  F.,  on  the  day  of 

,  18 — ,  by  his  promissory  note,  now  overdue,  and  of  which 

a  copy  is  herewith  filed,  promised  to  tho  said  E.  F., dol- 
lars,   months  after  date  thereof,  but  hath  not  paid  the 

same,  and  it  remains  unpaid.  And  before  the  commencement  of 
this  action  the  plaintiff  was  duly  appointed  administrator  (or  ex- 
ecutor) of  said  E.  F.,  and  took  upon  him  the  duties  and  trusts 
thereof.  v 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  O.  O.  W.,  Att^y  for  PlaitUiff. 

No.  30. 
Against  husband  and  wife  on  a  note  made  by  the  wife  before  marriage. 

State  of  Indiana, County, 

In  the Cowrt, Term,  iS — . 

A.  B.  V8.  0.  D.  and  E.  F. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
said  defendant  E.  F.,  now  the  wife  of  defendant  0.  D.,  whilst 

she  was  sole  and  unmarried,  on  the day  of ,  18 — , 

by  her  promissory  note,  now  overdue,  and  of  which  a  copy  is 

herewith  filed,  promised  to  pay  to  the  plaintiff, dollars, 

months  after  date  thereof,  but  the  same  is  still  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  K.  L.  K.,  Att^y  for  JPlaintiff. 


Noe.  81, 32.]  COMPLAINTS  ON  CONTRACT.  487 

ON  BILLS  OF  EXCHANGE. 

No.  81. 

Lidonee  against  acceptor  on  a  bill  payable  at  banker's,  "  and  not  other- 

wise  or  elsewhere." 

Stats  of  Indiana, Cotrnty^ 

A.  B.  vs.  C.  D.         In  the Gowt^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  E.  F., 
on  the day  of ^  18 — ^  at ^  by  his  bill  of  ex- 
change, now  overdue,  directed  to  the  defendant,  required  the 

defendant  to  pay  to  E.  F.,  or  order, dollars, months 

after  date;  and  the  defendant  accepted  the  said  bill,  payable  at 
(Messrs.  6.  and  H.,  bankers,  L.,  and  not  otherwise  or  elsewhere), 
and  the  said  E.  F.  indorsed  the  same  to  I.  K.,  who  indorsed  the 
same  to  L.  M.,  who  indorsed  the  same  to  the  plaintiff,  a  copy  of 
which  accepted  bill  and  indorsements  is  herewith  filed;  and  the 
said  bill  was,  on  the  day  of  its  maturity,  duly  presented  for  pay- 
ment at  the  said  Messrs.  G.  and  H.,  bankers,  L.,  aforesaid,  and 
payment  thereof  demanded,  which  was  refused,  and  said  bill  was 
then  and  there  protested  for  nonpayment;  of  all  which  the  de- 
fendant then  and  there  had  due  notice,  but  did  not  pay  the  same, 
and  it  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  G.  W.,  Atf^y  for  Plaintiff. 

No.  88. 
Drawer  being  payee  against  acceptor* 

State  of  Indiana, County , 

A-  B.  V8.  0.  D.         In  the Cowrt^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  the  plaintiff  drew  his  bill 

of  exchange,  now  overdue,  directed  to  the  defendant,  requiring 
the  defendant  to  pay  to  the  plaintiff,  or  to  the  order  of  the  plaint- 
iff,   ■  dollars, months  after  date  (or  sight),  and  the 

defendant  accepted  the  said  bill,  but  did  not  pay  the  same,  a  copy 
of  which  accepted  bill  is  herewith  filed;  and  the  same  remains 
nnpaicL 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  K.,  AWyfor  Plaintiff. 
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No.  88. 
Indorsee  a^i^aiiist  drawer  being  indorser,  on  bill  payable  after  sight 

State  of  Indiana, County , 

A.  B.  V8,  0.  D.        In  the CovH^ Term^  18—, 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of ,  18 — ,  at ,  by  his 

bill  of  exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F. 

to  pay  to  the  defendant,  or  order, dollars,  ( months) 

after  sight;  and  E.  F.  then  (or  afterwards,  to  wit,  on  the 

day  of ,  in  the  year  aforesaid)  saw  and  accepted  the  same, 

and  the  defendant  indorsed  the  said  bill  to  G.  £L.,  who  indorsed 
the  same  to  I.  K.,  who  indorsed  the  same  to  the  plaintiff,  a  copy 
of  which  bill  and  indorsements  is  herewith  filed,  and  the  said 

bill  was,  on  the day  of — ,  at ,  duly  presented 

to  said  E.  F.  for  payment,  and  the  same  was  demanded  but 
refused,  whereupon  the  said  bill  was  then  and  there  protested 
for  nonpayment;  of  all  which  the  defendant  had  due  notice,  but 
did  not  pay  the  same,  and  it  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  K.,  Atfy  for  Plaintiff. 

No.  84. 

By  the  indorsee  against  the  drawer,  indorsers  and  acceptor  under  the 
statute,  upon  either  a  foreign  or  an  inland  bill  of  excbang^e.^ 

State  of  Indiana, County , 

In  the Courtj Temij  18 — . 

A.  B.  m.  0.  D.,  E.  F.,  G.  H.  and  I.  K. 

The  plaintiff  complains  of  the  defendants,  and  says  that  the 

defendant  0.  D.,  upon  the day  of ,  18—,  at , 

by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant 

'  No  regular  protest  is  necessary  in  case  of  an  inland  bill  of  exchange^  or 
in  case  of  notes  by  statute  placed  upon  the  same  footing;  but  as  **  protest " 
has  been  held  to  embrace  all  the  steps,  it  was  thought  safest  to  adopt  that  form, 
and  espedally  so  as  a  bill  drawn  in  one  state  and  payable  in  another  is  a  foreign 
bill.  And  so  it  is  unnecessary  to  aver  notice  to  the  acceptor  of  a  bill,  yet  as  it 
makes  the  form  smoother,  and  does  no  harm,  the  averment  is  thus  made.  Gor- 
don 0.  Montgomery,  19  lied.  110;  Coddington  0.  Davis,  1  Comst  186. 
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I 

E.  F.,  required  said  E.  F.  to  pay  to  the  defendant  C.  D.,  or  order, 
dollars, days  after  date;  and  E.  F.  then  (or  after- 
wards, to  wit,  on  the day  of ,  18 — )  saw  and 

accepted  the  same,  and  the  defendant  C.  D.  indorsed  the  said 
bill  to  O.  H.,  who  indorsed  the  same  to  I.  K.,  who  indorsed  the 
same  to  the  plaintiff,  a  copy  of  which  bill  and  indorsements  is 
filed  herewith.  That  on  tiie  day  of  the  maturity  of  said  bill,  the 
same  was  duly  presented  to  defendant  E.  F.  and  payment  de- 
manded, which  was  refused,  and  said  bill  wa^  thereupon  duly 
protested  for  nonpayment,  of  all  which  said  defendants,  on  the 
same  day,  had  due  notice,  and  said  bill  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  L.,  AWy  for  Plaintiff. 

No.  85. 
Indorsee  against  drawer  in  such  case. 

Statb  of  Indiana,  — • County^ 

A.  B.  V8.  0.  D.         In  the Courts Term^  i8-—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  at ,  by  his  bill  of 

exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F.  to  pay 

to  the  defendant  or  order,  in  L , dollars, 

months  after  date;  and  the  said  £.  F.  accepted  the  said  bill,  pay- 
able at  Messrs.  G.  H.  &  Co.'s,  bankers,  in  L ,  and  the  de- 
fendant indorsed  the  same  to  (one  I.  K.,  who  indorsed  the  same) 
to  the  plaintiff,  a  copy  of  which  bill  and  indorsement  is  herewith 

filed,  and  the  said  bill  was,  on  the day  of ,  the  day 

of  its  maturity,  duly  presented  at  the  said  Messrs.  G.  H.  &  Co.^s, 

bankers,  at  L aforesaid,  and  payment  duly  demanded,  but 

the  same  was  then  and  there  refused,  and  said  bill  was  then  and 
there  duly  protested  for  nonpayment;  of  all  which  the  defendant 
then  and  there  had  due  notice,  but  did  not  pay  the  same,  and  the 
same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  L.,  AWyfor  Plaintiff. 
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No.  86. 

Indorsee  ag^aiiist  drawer,  on  bill  drawn  and  accepted,  payable  at  a  partic- 

nlar  place. 

State  of  Indiana, County^ 

A.  B.  m,  0.  D.         In  the Courts Term^  iS—. 

The  plaintiff  complains  of  the  defendant,  and  sajs  that  the  de- 
fendant, on  the day  of y  at ,  by  his  bill  of 

exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F.  to  pay 

to  the  defendant,  or  order,  in  L., dollars, months 

after  date;  and  the  said  E.  F.  accepted  the  said  bill,  payable  at  the 

oflSce  of  Messrs. ,  bankers,  L.;  and  the  defendant  indorsed 

the  same  to  one  J.  K.,  who  indorsed  the  same  to  the  plaintiff; 
a  copy  of  which  accepted  bill  and  its  indorsements  is  herewith 

filed;  and  the  said  bill  was,  on  the day  of ,  18 — , 

the  day  of  its  maturity,  duly  presented  for  payment  at  the  said 
Messrs. ,  bankers,  L.,  aforesaid,  and  the  same  being  re- 
fused, said  bill  was  then  and  there  protested  for  nonpayment;  of 
all  which  the  defendant  then  and  there  had  due  notice,  but  did 
not  pay  the  same,  and  it  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  A.  K.  C,  Atfy  for  Plaintiff. 

No.  87. 

Indorsee  against  drawer,  where  notice  of  dishonor  was  not  given  or  pre- 
sentment made,  bnt  the  drawer  had  no  effects  in  the  drawee*s  hands, 
etc 

State  of  Indiana, County y 

A.  B.  w.  C.  D.         In  the Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  at ^  by  his  bill  of  ex- 
change, now  overdue,  and  of  which  a  copy  is  herewith  filed, 
directed  to  E.  F.,  required  E.  F.  to  pay  to  the  defendant  or 
order,  dollars,  months  after  date;  and  the  de- 
fendant indorsed   and  delivered  said  bill  to  the  plaintiff*,  and 

the  said  bill  was,  on  the day  of ,  18 — ,  duly  presented 

for  acceptance,  which  was  refused,  and  afterwards,  on  the 

day  of ,  18 — ,  at  ^  being  at  the  maturity   of  said 

bill,  the  same  was  presented  to  the  drawee  for  payment,  which 
was  refused,  and  was  then  and  there  dishonored;  and  at  the  time 
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when  the  said  bill  'was  drawn,  and  from  thence  nntil  and  at  the 
end  of  the  day  when  the  said  bill  became  due  and  payable  and 
was  so  presented,  the  defendant  had  no  effects  in  the  hands  of 
£.  F.,  nor  had  the  defendant  ever  any  reasonable  grounds  for 
expecting  that  the  said  E.  F.  had  or  could  have  any  such  effects, 
or  that  the  said  bill  would  be  paid  upon  presentment  for  pay- 
ment, nor  has  the  defendant  sustained  any  dama^  by  reason 
of  his  not  having  had  notice  of  the  said  presentment  aud  dis- 
honor of  the  said  bill;  and  the  defendant  has  not  paid  the  same, 
bat  it  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  I.  K.,  AtPyfor  PlcmUiff. 

No.  38. 
Drawer  against  acceptor  on  bill  accepted  payable  on  a  contingency* 

St4lTB  of  Indiana, Cownty^ 

A.  B.  V8.  0.  D.  In  the Courty Term^  — 18, 

The  plaintiff  complains  of  the  defendant  and  says  that  the  plaint- 
iff, on  the day  of ,  at ,  by  his  bill  of  exchange, 

now  overdue,  directed  to  the  defendant,  required  the  defendant  to 

pay  to  the  plaintiff  or  order, dollars,  two  months  after 

date;  and  the  defendant  accepted  the  said  bill  payable  [when  he 
should  have  received  the  debt  due  to  him  from  G.  H.] ;  a  copy 
of  which  said  bill  is  herewith  filed ;  and  the  defendant  afterwards 
received  the  said  debt,  but  did  not  pay  the  said  bill,  and  the 
same  remains  upaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  T.,  AtPy  for  PlairUiff. 

No.  89. 

Against  drawer  on  defiiolt  of  payment  where  the  drawee  conld  not  be 

found. 

State  of  Indiana, CovmMjy 

A.  B.  9DS.  0.  D.         In  the CovH^ Terra^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of ,  at by  his  bill 

of  exchange,  now  overdue,  directed  to  E.  F.,  [by  the  descrip- 
tion and  addition  of  Mr.  E.  F.,  Smith  street,  Pimlico],  required 


) 
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the  said  E.  F.  to  pay  to  the  defendant  or  order, dollars, 

months  after  date;  and  the  defendant  indorsed  the  said  bill 

to  the  plaintiff  (a  copy  of  which  bill  is  herewith  filed);  and  there- 
npon  due  and  diligent  search  and  inquiry  was  made  for  and  after 
the  said  E.  F.,  in  Smith  street,  Pimlico,  and  elsewhere,  in  order 
that  the  said  bill  might  be  presented  for  acceptance,  but  the  said 
E.  F.  could  not,  on  search  and  inquiry,  or  since,  be  found,  nor 
could  his  place  of  abode  be  discovered;  whereupon  on  the  failure 
of  the  plaintiff  to  find  E.  F.  to  present  said  bill  for  acceptance 

to  wit,  on  the day  of ,  18 — ,  he  gave  due  notice  to 

the  defendant,  and  upon  the  maturity  of  said  bill,  to  wit  on  the 
day  of ,  18 — ,  like  search  having  been  made  to  pre- 
sent said  bill  for  payment,  without  effect,  the  same  was  duly  pro- 
tested for  nonpayment;  of  all  of  which  the  defendant  then  had 
due  notice,  but  did  not  pay  the  same,  and  the  said  bill  remains 
unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.,  Atfyfor  Plairvtiff, 

No.  40. 
Indorsee  against  indorser — defknlt  payment  by  aooeptor. 

State  of  Indiana, Cotmty^ 

A.  B.  v8.  C.  D.  In  the Courty Term,^  iS — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  one  E. 
F.,  on  the day  of ,  at  ,  by  his  bill  of  ex- 
change, now  overdue,  directed  to  G.  H.,  required  G.  H.  to  pay 

to  E.  F.  or  order dollars,  two  months  after  date ;  and  the 

said  E.  F.  indorsed  said  bill  to  the  defendant,  who  indorsed  the 
same  to  one  I.  K.,  who  indorsed  the  same  to  the  plaintifiT;  a  copy 
of  which  bill  and  indorsements  is  herewith  filed;  and  the  said 
bill  was,  on  the day  of ,  18 — ,  at ,  duly  pre- 
sented for  payment  to  said  G.  H.,  who  had  accepted  the  same, 
and  payment  was  then  and  there  demanded  and  refused,  and  said 
bill  was  then  protested  for  nonpayment,  of  all  which  the  defend- 
ant then  had  due  notice,  but  did  not  pay  the  same,  and  the  same 
remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  A.  W.  G.,  Aiffyfor  Plaintiff. 


N08. 41-43.]  COMPLAINTS  ON  CONTRACT.  .  493 

No.  41. 
Drawer,  not  being  payee,  and  having  taken  np  the  bill,  againgt  acceptor. 

State  of  Indiana, County j 

A.  B.  w.  0.  D.         In  the Courts Temiy  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ^  at ,  by  his  bill  of  exchange, 

now  oyerdae,  directed  to  the  defendant,  he  required  the  defendant 

to  pay  to  one ^  or  order,  — ^ dollars, months 

after  date,  and  the  defendant  accepted  the  said  bill,  but  did  not 
pay  the  same,  although  payment  was  duly  demanded  of  him  at 
the  maturity  thereof,  and  thereupon  the  same  was  returned  to  the 
plaintiff,  and  he  was  compelled  to  pay  the  same,  and  it  remains 
unpaid  to  him.  A  copy  of  said  accepted  bill  is  herewith  filed  as 
part  hereof. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  L.,  Att^yfor  Plaintiff. 

No.  48. 
Payee  not  being  drawer,  against  acceptor. 

State  of  Indiana, County y 

A.  B.  V8.  0.  K.         In  the Courts Termy  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  one 

R  F.,  on  the day  of ,  18 — ,  at ^  by  his  bill 

of  exchange,  now  overdue,  directed  to  the  defendant,  required 

said  defendant  to  pay  to  the  plaintiff dollars, 

months  after  date,  and  delivered  the  said  bill  to  the  plaintiff,  and 
the  defendant  accepted  the  same,  but  did  not  pay  the  same  at 
maturity,  though  demand  thereof  was  then  duly  made  upon  him, 
and  the  same  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  W.  L.,  Att^y  for  Plaintiff. 

No.  48. 
Indorsee  against  acceptor. 

State  of  Indiana, OowUyy 

A,  W.  w.  K.  O.        In  the Courts Temiy  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  one 
K  F.,  on  the day  of ^  18—,  at ^  by  his  bill 
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of  exchange,  now  overdue,  directed  to  the  defendant,  required  the 

defendant  to  pay  to  said  E.  F. dollars, months 

after  date  (or  sight),  and  the  defendant  accepted  the  said  bill,  and 
the  said  E.  F.  indorsed  the  same  to  L.  M.,  who  indorsed  the 
same  to  "N.  O.,  who  indorsed  the  same  to  the  plaintiff,  but  the 
defendant  did  not  paj  the  same  at  maturity,  though  demand 
thereof  was  then  duly  made  on  him,  and  the  same  remains  un- 
paid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  X.,  Att^y  for  PlairUiff. 


No.  44. 


Payee  agaiiuat  drawer.    Defioilt  acoeptaaoe. 

State  of  Indiana, County^ 

A.  B.  vs.  0.  D.         In  the Courts Term,  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  by  his  bill  of  exchange, 

directed  to  E.  F.,  he  required  E.  F.  to  pay  to  the  plaintiff,  or  order, 

dollars, months  after  date,  and  the  same  was,  on 

the day  of ,  18 — ,  at ,  duly  presented  to  said 

E.  F.  and  acceptance  thereof  demanded,  which  was  refused,  and 
said  bill  of  exchange  was  then  and  there  duly  protested  for  non- 
acceptance,  of  which  the  defendant  then  and  there  had  due  notice, 
but  did  not  pay  the  same,  and  the  same  remains  unpaid. 

,    Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  R  C,  Atffyfor  Plaiivtiff. 

Na  45. 
Indorsee  against  drawer.    Default  acceptance. 

Stats  of  Indiana,  Cofi/ntyj 

A.  B.  vs.  0.  D.         In  the Cotirt, Term^  iS—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  by  his  bill  of  exchange. 

now  overdue,  directed  to  E.  F.,  and  of  which  a  copy  ia  herewith 
filed,  said  defendant  required  E.  F.  to  pay  to  G.  H.,  or  order. 
dollars, months  after  date,  and  the  aaid  G.  H.  in- 
dorsed said  bill  to  the  plaintiff,  and  the  same  was,  on  the  — — ^ 
day  of ,  18 — ^  at ^  duly  presented  to  the  said  E.  F. 
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for  acceptance,  and  acceptance  demanded,  which  was  refused,  and 
said  bill  was  then  and  there  protested  for  nonacceptance,  of  which 
the  defendant  then  and  there  had  due  notice,  but  did  not  pay  the 
same,  and  it  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  A.  B.,  AWy  for  Plaintiff. 

No.  46. 
Indorsee  against  indoraer.    Defiinlt  acceptance. 

State  of  Indiana, Ccnrnty^ 

A.  B.  V8.  0.  D.         In  the CovH^ Temiy  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  one 

E.  F.,  on  the day  of  ,  18—,  at ,  by  his  bill 

of  exchange,  now  overdue,  directed  to  G.  H.,  required  G.  H.  to 

pay  to  E.  F.,  or  order, dollars, months  after  date; 

and  E.  F.  indorsed  the  said  bill  to  the  defendant,  who  indorsed 
the  same  to  I.  K.,  who  indorsed  the  same  to  the  plaintiff,  a  copy 
of  which  bill,  with  its  indorsements,  is  herewith  filed  and  made 

a  part  of  this  complaint;  and  the  said  bill  was,  on  the 

day  of J 18 — ,  at ,  duly  presented  to  the  said  G.  H. 

for  acceptance,  and  demand  thereof  was  then  and  there  duly 
made,  and  refused,  and  said  bill  was  then  and  there  duly  pro- 
tested for  nonacceptance;  of  all  which  the  defendant  then  and 
there  had  due  notice,  but  did  not  pay  the  same,  and  it  still 
remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  T.  X.,  Atf^y  for  PlairMff. 

No.  47. 
Indorsee  against  drawer.    Default,  payment  by  drawer. 

State  of  Indiana, County^ 

A.  B.  V8.  C.  D.         In  the Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of y  18 — ,  at ^  by  his 

bill  of  exchange,  now  overdue,  directed  to  G.  H.,  required  G.  H. 

to  i>ay  to  the  defendant,  or  order, dollars, months 

after  date;  and  said  G.  H.  saw  and  accepted  the  same,  and  the 
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defendant  indorsed  the  said  bill  to  I.  K.,  who  indorsed  the  same 
to  M.  XJ.,  who  indorsed  the  same  to  the  plaintiff,  a  copy  of  which 
bill  and  indorsements  is  herewith  filed;  and  the  said  bill  was,  at 

its  maturity,  to  wit,  on  the day  of ,  18 — ,  at -, 

duly  presented  to  the  acceptor  for  payment,  and  the  same  duly 
demanded,  and  refused,  and  the  said  bill  was  then  and  there  duly 
protested  for  nonpayment;  of  which  the  defendant  then  and  there 
had  due  notice,  but  did  not  pay  the  same,  but  it  still  remains 
impaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  A.  V.,  AtPy  for  Plabitiff. 

No.  48. 

By  the  acconunodation  acceptor  a^i^aiiist  the  snrviTlng  partner  of  the 

drawers,  bein^  a  mercantile  firm. 

State  of  Indiana, County ^ 

J.  B.  V8,  G.  M.         In  the CovH^ Temij  i8 — . 

The  said  plaintiff  complains  of  said  defendant,  and  says  that 

on  the day  of ^  18 — ^  the  said  G.  M.  and  J.  H.  M., 

D.  M.  E.  and  W.  H.  B.,  were  partners,  doing  business  under  the 

name  and  style  of  D,  M.  E.  &  Co.,  and  that  on  the day 

of ,  18—,  the  said  G.  M.,  D.  M.  E.,  W.  H.  B.  and  J.  H. 

M.,  by  the  name  of  D.  M.  E.  &  Co.,  drew  their  bill  of  exchange 
in  writing  and  directed  the  same  to  the  plaintiff,  and  thereby  re- 
quested the  plaintiff  to  pay  to  T.  J.  H.  by  the  name  of  Mr.  H., 
days  after  date, dollars,  and  the  said  plaintiff  ac- 
cepted the  same  for  the  accommodation  of  said  D.  M.  £.  &  Co., 
and  as  their  surety  and  without  any  other  interest  therein,  and 
the  said  T.  J.  H.  indorsed  the  same  to  one  P.  S.,  and  when  the 
said  bill  became  due,  said  drawers  not  having  paid  the  same,  the 
plaintiff  was  compelled  to  and  did  pay  the  same,  and  said  bill 
still  remains  unpaid  to  him;  and  plaintiff  says  that  since  the 
drawing  of  said  bill  of  exchange,  the  said  J.  H.  M.,  D.  M.  E. 
and  W.  H.  B.  hare  all  departed  this  life. 

Wherefore  plaintiff  demands  judgment  for dollars. 

M.  S.  J.,  AWy  for  JPlairUiff. 
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No.  40. 
Accommodation  payer  against  drawer.' 

State  of  Indiai^a, County, 

W.  M.  A.,  S.  M.  B.  and  D.  B.  vs.  A.  H.  and  J.  J.  M. 

In  the Covrt^ Term^  i8 — . 

Said  plaintiffs  for  amended  complaint,  by  leave  of  conrt,  say 

that  on  the day  of ,  18 — ,  said  defendants  drew 

npon  the  plaintiffs  their  bill  of  exchange,  in  the  words  and  figures 

following,  to  wit: 

% •  £., ^  18—. 

At  Bight,  please  pay  to  the  order  of  J.  H.  C,  cashier, 

dollars,  value  received,  and  charge  to  account  of         H.  &  M. 

To  Messrs.  S.  M.  B.  &  Co.,  N.,  O. 

And  plaintiffs  say  that,  at  the  time  of  the  drawing  of  said  bill, 
and  at  the  time  of  the  presentation  and  payment  thereof,  as  here- 
inafter  mentioned,  and  at  all  times  since,  said  defendants  had  no 
fnnds  in  their  hands  out  of  which  to  pay  said  bill,  or  any  part 
thereof;  and  plaintiffs  say  that  afterwards,  to  wit,  upon  the  pre- 
sentation thereof,  the  plaintiffs,  for  the  accommodation  of  the 

said  defendants,  paid  and  took  up  said  bill,  and  that  $ , 

part  of  the  same,  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  .  A.  L,  AtPyfor  Plaintiff, 

■ 

No.  60. 
By  indorsee  of  a  check  against  an  indorser. 

State  of  Ii!n>iANA, County y 

A.  B.  vs.  O.  D.         In  the OovH^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  A.  B., 
on  the day  of ,  at ^  by  his  check  directed  to 

'  The  former  doctrine  was  that  the  acceptor  of  a  bill,  who  paid  it  for  the  ac- 
commodation of  the  drawer,  could  only  recover  his  money  back,  in  an  action 
for  money  paid  for  the  use  of  the  drawer,  and  that  though  the  bill  might  be 
naed  as  evidence,  yet  no  action  woald  lie  on  it.  But  it  now  seems  to  be 
held,  that  an  action  will  lie  by  the  acceptor  having  paid  the  bill,  upon  the  bill 
itself,  and  tbat  even  though  one  of  two  Joint  drawers  be  but  a  surety ;  and  this 
is  the  Uieory  of  this  form  and  the  one  preceding.  See  2  Pars,  on  Bills  and 
Notes,  400,  note  (a).  Dickinson  v.  Turner,  15  Ind.  4. 
Vol-  I.  — 32 


J 
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certain  bankers,  to  wit,  Messrs.  — p-, ,  required  them  to  pay 

to  the  defendant  or  bearer, dollars,  and  delivered  the  same 

to  the  defendant,  and  the  defendant  then  and  there  indorsed  and 

delivered  the  said  check  to  the  plaintiff,  who  became  the  bearer 

and  holder  thereof.     A  copy  of  said  check  with  said  indorsement 

is  herewith  filed.     And  the  said  check  was  then  and  there  duly 

presented  for  payment  to  said  drawees,  and  payment  refused, 

and  the  same  was  dishonored,  of  all  which  the  defendant  then 

and  there  had  due  notice,  but  did  not  pay  the  same,  and  it  re 

mains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for —  dollars, 

and  other  proper  relief. 

W.  S.  T.,  AU'y  for  Plaintif. 

No.  51. 
By  payee  of  check  against  drawer. 

Statb  of  Indiana, Coimty. 

A.  B.  V8.  0.  D.,        In  the Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the  — day  of ,  at ,  by  his  check  di- 
rected  to  certain  bankers  in ^  to  wit.  The  L and 

W Bank,  and  of  which  a  copy  is  herewith  filed,  required 

them*  to  pay  to  the  said  plaintiff  or  bearer, dollars,  and  de- 
livered the  same  to  the  plaintiff.  And  the  said  check  was  on 
the  same  day  duly  presented  to  said  drawee  for  pkyment  and  was 
dishonored,  of  all  which  the  defendant  then  and  there  had  due 
notice,  but  did  not  pay  the  same,  and  it  remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  notice. 

W.  L.,  Mfyfor  JPlain^. 

Xo.  58. 
Indorsee  of  cheek  against  indorser. 

State  op  Indiana, CoutUy^ 

A.  B.  V8.  0.  D.  In  the CouH^ Term^  iS—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  G.  H., 

on  the day  of ,  A.  D.  18—,  at ,  by  hia  check 

or  order  for  the  payment  of  money,  directed  to  Messrs.  J.  K.  & 
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Co.,  bankers,   required  them  to  pay  to  L.  M.,  or  order, 


dollars,  and  the  said  L.  M.  then  and  there  indorsed  the  said  check 
to  the  defendant,  who  indorsed  the  same  (to  N.  O.,  who  indorsed 
the  same)  to  the  plaintiff,  a  copy  of  said  check  and  indorsements 
is  herewith  filed,  and  the  said  check  was  then  and  there  duly  pre- 
sented to  said  drawee,  and  payment  demanded  and  refused,  and 
the  same  was  dishonored;  whereof  the  defendant,  on  the  same 
day,  had  due  notice,  but  did  not  pay  the  same,  and  it  remains 
unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  G.  K.,  AtPy  for  Plaintiff. 

No.  58. 

By  aa  executor  for  use  and  occupation  to  recover  a  quarter's  rent,  where 
the  testator  died  during  the  currency  of  the  quarter. 

State  of  Indiana, County^ 

In  the Courts Tenn^  j8—. 

A.  B.,  Ex'r  of  E.  F.,  vs.  C.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant is  indebted  to  him  for  money  payable  by  the  defendant 
to  the  plaintiff,  as  executor  as  aforesaid,  for  the  defendant's  use 
and  occupancy  as  tenant,  partly  in  the  lifetime  of  the  said  E.  F. 
and  partly  after  his  death,  of  a  messnage,  lands  and  premises, 
with  the  appurtenances,  of  the  said  E.  F.  in  his  lifetime,  and  of 
the  plaintiff,  as  executor  as  aforesaid,  after  the  death  of  the  said 
E.  F.,  by  the  permission  of  the  said  E.  F.  in  his  lifetime  and  of 
the  plaintiff,  as  executor  as  aforesaid,  after  the  death  of  the  said 
R  F.,  respectively,  of  whitjh  a  bill  of  particulars  is  herewith  filed. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  *    W.  P.,  AWyfor  Plaintiff. 

No.  54. 

By  an  executor  or  adminigtrator  on  causes  of  action  accruing  to  him  after 

the  death. 

State  of  Indiana, County^ 

In  the Court  J Terntj  j8 — . 

A.  B.,  Ex'r  of  0.  D.,  m  E.  F. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
Cendant  is  indebted  to  him,  as  executor  as  aforesaid,  for  money 
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payable  by  the  defendant  to  the  plaintiff  as  executor  (or  adminis- 
trator) as  aforesaid,  for  goods  sold  and  delivered  by  the  plaintiff, 
as  executor  (or  administrator)  as  aforesaid,  to  the  defendant,  a 
bill  of  particulars  of  all  which  is  herewith  filed. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  0.  R,  AWyfor  Plamtiff. 

Ko.  55. 

Another  para^rapli,  alleging  the  debt  to  be  payable  to  the  plaintiff  far 

a  consideration  moving  from  the  deceased. 

State  of  Indiana, County^ 

In  the Courts Term^  i8 — . 

A.  B.,  Ex'r  of  W.  E.,  w.  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  tihe 
plaintiff  owes  the  defendant  for  money  payable  by  the  defendant 
to  the  plaintiff,  as  executor  as  aforesaid,  for  goods  sold  and  de- 
livered by  the  said  E.  F.  in  his  lifetime  to  the  defendant,  and  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff,  as 
executor  as  aforesaid,  upon  accounts  stated  between  the  plaintiff, 
as  executor  as  aforesaid,  and  the  defendant,  of  all  which  a  bill 
of  particulars  is  herewith  filed. 

Wherefore  plaintiff  demands  judgment  for  dollars, 

and  other  proper  relief.  W.  K.,  AWy  for  Plaintiff. 

No.  56. 
On  a  goaranty  for  the  price  of  goods  to  be  supplied  to  a  third  person. 

State  of  Indiana, County^ 

A.  B.  w.  C.  D.        In  the ~  CovHy Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  in  con- 
sideration that  the  plaintiff  would  sell  and  deliver  certain  goods 

to  one  A.  J.,  on  credit,  on  the day  of ,  18 — ,  the 

defendant  guarantied  and  promised  the  plaintiff,  by  an  instru- 
ment in  writing,  of  which  a  copy  is  herewith  filed,  to  be  answer- 
able to  him  for  the  due  payment  of  the  prices  of  the  said  goods; 
and  the  plaintiff  did  afterwards  sell  and  deliver  to  the  said  A.  J., 

on  credit,  certain  goods,  the  prices  whereof  amounted  to 

dollars,  which  the  said  A.  J.  had  occasion  for  and  required  of 
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the  plaintiff,  and  of  which  a  bill  of  particnlars  is  herewith  filed; 
jet  the  said  A.  J.  has  not  nor  has  the  defendant  paid  the  same, 
and  the  said  sum  remains  nnpaid. 

^  Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  R  K.,  AWyfor  Plaintiff. 

No.  57. 
On  a  guaranty  for  the  fidelity  of  a  clerk  or  servant. 

State  of  Indiana, County^ 

A.  B.  V8.  C.  D.         In  the Courts T&i^m^  j8 — . 

'  The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18  — ,  at ,  in  consideration  that  the 

plaintiff  would  employ  A.  B.  as  clerk  to  the  plaintiff  (in  his 
business),  to  collect  and  receive  moneys  for  and  on  account  of 
the  plaintiff,  the  defendant  promised  the  plaintiff,  by  a  written 
instrument,  of  which  a  copy  is  herewith  filed,  to  be  answerable 

to  him  (to  the  extent  of  .-  dollars)  for  the  said  A.  B.'s 

paying  over  to  the  plaintiff,  all  moneys  which  the  said  A.  B. 
should  so  receive  in  the  course  of  such  employment.  And  the 
plaintiff  employed  the  said  A.  B.  as  such  "  clerk,"  in  the  capacity 
and  on  the  terms  aforesaid;  and  the  said  A.  B.,  whilst  he  was  in 
the  plaintiff 's  employ  as  such  clerk,  received  for  and  on  account 

of  the  plaintiff, dollars,  which  he  has  never  paid  over  to 

the  plaintiff,  although  all  events  have  happened,  and  all  conditions 
precedent  have  been  performed,  and  all  periods  of  time  have 
elapsed  for  his  so  doing,  and  to  entitle  the  plaintiff  to  maintain 
this  action;  yet  the  defendant  has  not  paid  the  same  to  the 
plaintiff. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  P.,  AWyfor  Plaintiff. 

No.  58. 

On  defendant's  promise  to  pay  the  debt  of  a  third  person  in  consideration 

that  plaintiff  would  not  sue  him. 

State  of  Indiana, County j 

A.  B.  tw.  0.  D.         In  the Courts Temiy  j8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 
day  of y  18 — ,  at ,  one  E.  F.  was  indebted 
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to  the  plaintiff  in  the  Bum  of dollars,  and  in  consideration 

that  the  plaintiff  would  forbear  to  sue,  and  would  give  time  to 

the  said  E.  F.  for  the  payment  of  the  said  sum  until  the 

day  of ^  then  next,  the  defendant,  by  his  written  agreement, 

of  which  a  copy  is  herewith  filed,  promised  the  plaintiff  to  be  an- 
swerable to  him  for  the  payment  of  the  said  sum  by  the  said  £. 

F.,  and  to  pay  him  the  same  on  the day  of ,  then  next, 

in  case  the  said  £.  F.  should  make  default  in  paying  the  same;  and 
the  plaintiff  did  forbear  and  give  time  to  the  said  £.  F.  for  the 

payment  of  the  said  sum,  until  the  said day  of , 

A.  D.  18 — y  but  the  said  £.  F.  has  not  as  yet  paid  the  said  sum 
of  money,  or  any  part  thereof,  to  the  plaintiff,  but  the  same  is 
still  due  and  unpaid  to  the  plaintiff. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliel  W.  G.,  Att^y  for  Plaifkiiff. 

Na  59. 

General  average.  By  the  owner  of  a  ship  against  the  owner  of  goods  on 
board,  for  his  proportion  of  general  average  loss,  accruing  from  iignry 
done  to  the  ship  by  the  loss  of  an  anchor,  etc.,  cut  away  to  preserve  the 
ship  and  cargo,  and  expenses  incurred  in  putting  back  to  preserve 
the  ship. 

State  of  Indiana, County j 

A.  B.  V8.  0.  D.         In  the Courts Term,  iS-^. 

The  plaintiff  complains  of  the  defendant,  and  says  that  before 

and  on  the  day  of ,  18 — ,  the  plaintiff  was  the 

owner  of  a  ship  called  the ,  and  of  her  tackle,  anchors, 

masts,  boats,  and  appurtenances,  which  ship  was  proceeding  on 

a  certain  voyage  from towards ,  with  certain  goods 

of  the  defendant  on  board  thereof,  to  be  carried  therein  as  freight 
during  the  said  voyage.  And  thereupon,  during  the  said  voyage, 
one  of  the  anchors  of  the  plaintiff's,  belonging  to  the  said  ship, 
was  by  storms  and  tempests  forced  and  driven  overboard,  and 
became  and  was  suspended  on  the  side  of  the  said  ship,  and  en- 
tangled in  the  rigging  thereof;  and  thereupon,  in  order  to  pre- 
serve the  said  ship  and  goods  on  board  thereof,  it  became  and 
was  expedient  and  necessary  to  cut  away  the  said  anchor,  and 
parts  of  the  rigging  belonging  to  the  said  ship,  and  the  same 
were  accordingly  cut  away,  and  were  wholly  lost  to  the  plaintiff; 
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mm-  « 

and  by  the  means  of  the  said  damage  and  loss,  and  other  damage 
to  the  said  ship,  occasioned  bj  the  said  storms  and  tempest,  the 
said  ship  became  and  was  so  greatly  damaged  that  it  became  and 
was  necessary,  in  order  to  preserve  the  said  ship  and  her  cargo^ 

for  the  said  ship  to  put  ba(5k  again  to ^  aforesaid,  and  to 

repair  the  said  damage;  and  the  said  ship,  with  the  said  goods  of 
the  defendant  so  on  board  thereof,  thereupon  put  and  sailed  back 
again  to ,  aforesaid,  and  the  said  damage  was  there  re- 
paired, and  the  necessary  expenses  incurred  by  the  plaintiff, 

in  the  premises,  amounted  to  the  sum  of dollars;  and 

whilst  the  said  ship  was  so  repaired,  as  aforesaid,  the  plaintiff 
necessarily  incurred  expenses  in  the  payment  of  the  wages  and 
the  maintenance  of  the  crew  of  the  said  ship,  in  the  whole 

amounting  to dollars;  and  the  said  goods  were,  by  means 

of  the  premises,  saved  and  preserved,  and  arrived  safely  into  the 
hands  and  possession  of  the  defendant,  of  all  which  the  defend- 
ant had  notice;  and  by  reason  of  the  premises  the  defendant,  as 
such  owner  of  the  said  goods,  was  and  is  liable  to  pay  and  con- 
tribute to  the  said  losses,  damages  and  expenses,  in  a  general 

average,  the  sum  of dollars ;  yet  the  defendant  hath  not 

paid  the  sum  of dollars  to  the  plaintiff. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.,  Att^y  for  Plaintiff. 

Na*60. 

For  not  indemnifying  a  surety  in  a  bond,  in  consequence  of  which  the 

snrety  ]Mud  the  bond  to  prevent  a  suit. 

State  op  Indiana, County^ 

A.  B.  vs.  A.  A.        In  the .  Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  the  said  plaintiff  (the  surety),  at  the  request 

of  the  said  A.  A.  (another  surety  and  defendant),  and  for  one 
D.'e  proper  debt,  together  with  the  said  D.  and  said  A.  A.,  by 
their  bond  duly  executed,  bound  themselves  jointly  and  severally 

to  one  B.  B.,  his  heirs,  etc.,  in  the  sum  of dollars,  to  be 

paid  on  or  before,  etc.,  and  the  said  A.  A.,  then  and  there,  in  con- 
sideration thereof,  promised  the  plaintiff  to  pay  the  said  B.  B. 
the  said  sum  of dollars,  at  the  time  aforesaid,  and  thereby 
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indemnify  and  save  harmless  the  plaintiff  against  the  bond 
aforesaid.  Now  the  plaintiff  says  that,  although  the  said  time  has 
long  since  passed,  yet  the  said  D.  has  never  paid  the  said  B.  B. 

the  aforesaid  sum  of dollars,  nor  has  he  in  any  manner 

satisfied  the  said  B.  B.  or  his  heirs,  etc.,  therefor.  And  the 
plaintiff  further  says,  that  after  the  said  bond  became  due,  and 
while  it  was  still  unsatisfied,  the  plaintiff,  to  prevent  his  goods 
and  estate  from  being  attached,  was  compelled  to  pay  and  satisfy 
the  said  bond,  and  spend  divers  sums  of  money  in  and  about  the 
premises,  to  wit,  the  sum  of dollars.  And  so  the  plaint- 
iff says  that  the  said  A.  A.,  though  often  requested,  has  not  indem- 
nified and  saved  harmless  the  plaintiff  from  the  bond  aforesaid, 
but  has  refused  and  still  refuses  so  to  do.* 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  P.  L.,  Att^y  for  Plaintiff, 

Na  61. 

By  an  executor  or  administrator  on  causes  of  action  accmini^  to  the 
deceased,  with  an  account  stated  with  the  plaintiff  as  executor. 

State  of  Indiana, (Jounty^ 

In  the Courts Terni^  i8 — . 

A.  B.,  Ex'r  of  W.  R,  m  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  he  is 
the  executor  of  W.  K.,  duly  qualified  and  acting,  and  that  said 
defendant  is  indebted  to  him,  as  such  executor,  for  money  paya- 
ble by  the  defendant  to  the  said  E.  F.  in  his  lifetime,  for  goods 
sold  and  delivered  by  the  said  E.  F.  to  the  defendant,  and  also 
for  money  payable  by  the  defendant  to  the  plaintiff  as  executor 
(or  administrator)  as  aforesaid,  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff,  as  executor  as  aforesaid,  on  ac- 
counts stated  between  the  plaintiff,  as  executor  as  aforesaid,  and 
the  defendant,  a  bill  of  particulars  of  all  which  is  herewith  filed. 

Wherefore  plaintiff,  as  executor  as  aforesaid,  demands  judg- 
ment for dollars,  and  other  proper  relief. 

W.  K.,  AWy  for  Plaintiff. 

*  Horn  v.  Bray,  51  Ind.  555. 
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No.  62. 

Against  a  railway  company  for  not  safely  keeping  goods  left  in  tbeir 

custody  at  one  of  their  stations. 

State  of  Indiana, CowrUy, 

In  the Courty Term^  i8 — . 

A.  B.  vs.  The Eailway  Company. 

The  plaintiff  complains  of  the  defendants,  and  says  that  on 

the day  of ,  18 — ,  at ,  in  consideration  that 

the  plaintiff  would  deliver  to  the  defendants  certain  goods  of 
the  plaintiff,  to  wit  (here  describe  the  goods),  to  be  by  the  de- 
fendants safely  and  securely  kept,  and  redelivered  to  the  plaintiff 
on  request,  for  reward,  to  the  defendants,  the  defendants  by  their 
written  memorandum,  of  which  a  copy  is  herewith  filed,  then  and 
there  promised  the  plaintiff  safely  and  securely  to  keep  the  said 
goods,  and  to  redeliver  the  same  to  the  plaintiff,  on  request;  and 
the  plaintiff  delivered  to  the  defendants,  and  the  defendants  re- 
ceived the  said  goods,  for  the  purpose  and  on  the  terms  aforesaid; 
and  the  plaintiff  afterwards,  and  within  a  reasonable  time  in 
that  behalf,  requested  the  defendants  to  redeliver  the  same  to  the 
plaintiff;  and  all  conditions  were  performed,  and  all  things  hap- 
pened, and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to 
have  the  said  goods  safely  and  securely  kept,  and  redelivered  by 
the  defendants  to  the  plaintiff  as  aforesaid;  yet  the  defendants 
did  not  safely  and  securely  keep  the  same  and  redeliver  the  same 
to  the  plaintiff  as  aforesaid,  whereby  the  said  goods  were  lost  to 
the  plaintiff,  and  he  was  put  to  expense  in  endeavoring  to  recover 
possession  of  them 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  A.  W.  C,  AtCy  for  Plmntiff. 

Na  68. 
Againirt  a  carrier  for  damages  done  to  f  amitore  in  removing  it. 

State  of  Indiana, County y 

Iji  ij^ Circuit  Courtj Termy  /<P— . 

A.  B.  w.  The Eailway  Company. 

The  plaintiff  complains  of  said  defendant,  and  says  that  in  con- 
sideration that  the  plaintiff  would  employ  the  defendant  to  re- 
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move  and  carry  from to ,  certain  fumitare  of  the 

plaintiff,  for  reward  to  the  defendant,  the  defendant,  on  the 

day  of ,  at ,  executed  and  delivered  to  the  plaintiff 

a  bill  containing  a  description  of  said  furniture,  and  of  which  a 
copy  is  herewith  filed,  whereby  he  promised  the  plaintiff  to  use 
due  care,  skill  and  diligence  in  removing  and  carrying  the  said 
furniture  as  aforesaid,  and  the  plaintiff  employed  the  defendant 
for  the  purpose  and  on  the  terms  aforesaid;  yet  the  defendant 
did  not  use  due  care,  skill  and  diligence  in  removing  and  carry  • 
ing  the  said  furniture  as  aforesaid,  but  in  so  doing  broke  and 
injured  the  same,  whereby  the  said  furniture  was  much  damaged 

and  lessened  in  value,  to  wit,  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  G.,  AWy  for  Plainiiff, 

No.  64. 

Against  a  carrier  for  not  delivering  according  to  the  directions  of  tlie 

plaintifEl 

State  of  Indiana, County^ 

In  the Courts Terrn^  i8 — . 

A.  B.  m.  The Transportation  Company. 

The  plaintiff  complains  of  the  defendant,  and  says  that  in  con- 
sideration that  the  plaintiff  would  deliver  to  the  defendant^  as 
and  being  a  carrier  for  certain  hire,  certain  goods  to  be  by  the 

defendant  carried  from      to ,  and  there  delivered, 

according  to  the  directions  of  the  plaintiff,  for  reward,  to  the  de- 
fendant, the  defendant,  on  the  day  of ,  18 — ^  at 

,  promised  the  plaintiff  to  carry  the  said  goods  from 

to ,  afqresaid,  and  there  deliver  the  same  according  to  the 

directions  of  the  plaintiff  in  that  behalf;  and  the  plaintiff  deliv- 
ered the  said  goods  to  the  defendant,  and  the  defendant  received 
the  same  for  the  purpose  and  on  the  terms  aforesaid;  and  the 
plaintiff  directed  the  defendant  to  deliver  the  said  goods  at  a 
certain  place  in ,  aforesaid,  called — ;  and  all  condi- 
tions were  fulfilled,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  said  goods  delivered 
by  the  defendant  at  the  last  mentioned  place;  yet  the  defendant 
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did  not  deliver  the  said  goods  at  the  last  mentioned  place,  where- 
by the  plaintiff  lost  the  same,  which  were  worth dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

Dther  proper  relief.  T.  G.,  AWyfor  Plaintiff. 

No.  65. 

Against  a  forwarding-o£Qce  keeper  for  not  taking  care  of  goods,  and 
safely  delivering  them  to  the  proprietor  of  the  wagon  hy  which  they 
were  directed  to  be  forwarded. 

State  of  Indiajta, County^ 

A.  B.  'OS,  C.  D.  In  the Com% Tenriy  j8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

plaintiff,  on  the  day  of  ,  18 — ,  at ,  at  the 

request  of  the  defendant,  caused  to  be  delivered  to  him  a  parcel 

containing  goods  of  great  value,  to  wit,  of  the  value  of  $ ^ 

and  which  said  parcel  was  directed  to  C.  A.,  Esq.,  of  , 

upon  the  terms  there  agreed  upon  between  the  plaintiff  and  de- 
fendant, that  the  said  parcel  should  be  taken  care  of  and  safely 
and  securely  kept  by  the  defendant  for  the  plaintiff  until  the 
same  could  be  delivered  by  the  defendant  to  the  proprietor  of  a 
certain  wagon,  commonly  called  (etc.),  or  his  servant,  in  order 
that  the  same  might  be  safely  and  securely  carried  and  conveyed 
in  and  by  the  said  wagon  from  a  certain  inn  called  (etc),  situated 

and  being  (etc.),  to ,  and  there  being  safely  and  securely 

delivered  to  the  said  G.  A.,  pursuant  to  the  direction  aforesaid, 
for  reward  to  the  defendant,  in  that  behalf,  and  the  defendant 
had  and  received  the  said  parcel  and  its  contents  upon  the  terms 
and  for  the  purpose  aforesaid,  and  the  plaintiff  has,  upon  his 
part,  performed  all  the  conditions  required  of  him,  by  the  terms 
80  agreed  upon  aforesaid,  yet  the  defendant  did  not  nor  would 
take  due  or  proper  care  of  the  said  parcel  and  its  contents 
aforesaid,  until  the  same  could  be  delivered,  nor  did  nor  would 
deliver  the  same  to  the  proprietor  of  said  wagon,  or  his  servant, 
for  the  purpose  aforesaid,  but  negligently  lost  the  same. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  Z.,  Att^y  for  PUmtiiff. 
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No.  66. 

Against  a  railroad  company  or  other  carrier  under  q>eeial  contract,  for 

non-delivery  or  loss  of  or  iignry  to  goods. 

State  of  Indiana, CouiUy^ 

In  the CovH^  -? Term^  i8—, 

A.  B.  vs.  The Hallway  Company. 

The  plaintiff  complains  of  the  defendants,  and  says  that  the 
plaintiff,  on  the day  of ^  18 — ^  at ,  deliv- 
ered to  the  defendant,  being  a  carrier  of  goods  for  hire',  cer- 
tain goods  of  the  plaintiff,  to  wit  (here  describe  the  goods),  to 
be  carried  by  the  defendant  for  the  plaintiff  from ,  afore- 
said, to ^  and  there  to  be  delivered  for  the  plaintiff,  for 

reward,  to  the  defendant  in  that  behalf,  npon  and  subject  to, 
amongst  other  terms  and  conditions  agreed  upon  by  and  between 
the  plaintiff  and  defendant,  the  terms  and  conditions  following, 
that  is  to  say  (or  the  terms  and  conditions  of  a  bill  of  lading 
made  and  delivered  by  defendant  to  plaintiff,  of  which  a  copy  is 
herewith  filed)  (here  set  out  such  of  the  conditions  as  are  mate- 
rial, where  there  is  no  bill  of  lading),  and  the  plaintiff  says  he 
has  performed  all  said  conditions  on  his  part.  And  the  plaintiff 
further  says,  that  the  defendant  did  not  deliver  the  said  goods  for 

the  plaintiff  at ,  aforesaid,  on ,  aforesaid  (this  must 

depend  upon  the  time  agreed  upon  by  the  terms  of  the  special 
conditions).  And  the  said  goods,  by  and  through  the  careless- 
ness and  negligence  of  the  defendants,  became  and  were  damaged 
and  Injured,  although  the  said  goods  were  not  damaged  or  in- 
jured by  or  through  (etc.,  here  negative  any  damage  or  injury 
to  the  goods  through  any  of  the  causes  against  which  the  carrier 
is  protected  by  the  terms  of  the  special  conditions)  (or  in  case  of 
a  bill  of  lading,  say  said  goods  were  not  damaged  by  any  of  the 
causes  excepted  in  said  bill  of  lading).  And  by  reason  of  the 
premises  the  said  plaintiff  (etc.,  here  aver  any  special  damage 
that  the  plaintiff  has  sustained,  and  conclude). 

Wherefore  plaintiff  is  damaged  in  the  sum  of  — • dollars, 

and  demands  judgment  for  the  same;  and  all  other  proper  relief. 

W.  T.,  AWy  for  Plaintiff. 
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No.  67. 

Against  a  carrier  for  carelessly  delaying  the  carriage  and  delivery  of  a 

parceL 

State  of  Indiana, County^ 

In  the Circuit  Cov/rt^ !7V7v?^,  i8 — , 

A.  B.  w.  The Transportation  Co. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

plaintiff,  on  the day  of ,  18 — ,  at ,  delivered 

to  the  defendant,  as  and  being  a  common  carrier,  goods  of  the 

plaintiff,  to  wit  (here  describe  the  goods),  of  the  value  of  

dollars,  upon  the  terms  that  the  same  should  be  carried  and  con- 
veyed by  the  defendant  from to ,and  there  delivered 

by  the  defendant  to  the  plaintiff  within  a  reasonable  time,  to  wit, 

days,  in  that  behalf,  for  reward  to  the  defendant,  which  will 

more  fully  appear  by  the  defendant's  bill  of  lading,  of  which  a  copy 
is  herewith  filed;  and  although  such  reasonable  time  elapsed  be- 
fore the  commencement  of  this  suit,  yet  the  defendant  did  not 
deliver  said  goods  within  such  reasonable  time,  and  the  said 
goods  were  not  delivered  to  the  plaintiff  until  the  expiration  of 
a  long  and  unreasonable  time  after  the  time  when  the  same 

should  have  been  delivered  to  the  plaintiff,  to  wit, days; 

and  by  reason  of  the  premises,  the  said  goods  were  depreci- 
ated in  value,  and  became  and  were  of  no  use  to  the  plaintiff, 
and  he  thereby  lost  the  means  and  opportunity  of  selling  the 
same,  and  also  incurred  expenses  in  endeavoring  to  obtain  the 
delivery  of  the  said  goods,  and  was  otherwise  injured. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  H.  T.,  AtPyfor  Plmntiff. 

No.  68. 

Agaiiiai:  a  laQway  eompany,  or  oUier  common  carrier,  for  losing  or  in- 
juring goods. 

State  of  Indiana, Covmty^ 

In  the  — • Circuit  Court, Tefrm,,  i8 — . 

A.  B.  vs.  The Eailway  Company. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
plaintiff,  on  the day  of ,  18 — ,  at ,  at  the  de- 
fendant's request,  delivered  to  the  defendant,  then  being  a  com- 
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mon  carrier  of  goods  for  hire,  certain  goods  of  the  plaintiff,  to 
wit  (here  describe  them),  to  be  taken  care  of  and  safely  and  se- 
curely carried  by  the  defendant,  as  such  common  carrier,  from 

to ,  and  there  to  be  delivered  by  the  defendant  for 

the  plaintiff,  for  reward,  to  the  defendant  in  that  behalf.  Yet 
the  defendant  did  not  take  care  of  or  safely  and  securely  carry  or 
deliver  the  said  goods  for  the  plaintiff,  notwithstanding  said 
plaintiff  was  ready  to  pay  said  reward  upon  delivery  of  the  goods, 
but  lost  (or  injured)  the  same;  whereby  the  plaintiff  suffered 

damage  in  the  sum  of dollars. 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  B.  0.,  AWy  for  Plaintiff* 

No.  69. 

Against  a  railway  company,  or  other  common  carrier,  for  not  delivering 

goods  within  a  reasonable  time. 

State  of  Indiana, County^ 

In  the Coturt^ Term^  i8 — . 

A.  B.  V8.  The Railway  Company. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
plaintiff,  on  the day  of ,  18 — ,  at ,  at  the  de- 
fendant's request,  delivered  to  the  defendant,  then  being  a  com- 
mon carrier  of  goods  for  hire,  certain  goods  of  the  plaintiff,  to 
wit  (here  describe  them),  to  be  carried  by  the  defendant  as  such 

common  carrier  from ,  aforesaid,  to ,  and  there  to 

be  delivered  by  the  defendant  to  the  plaintiff  within  a  reasonable 
time,  for  reward,  to  the  defendant  Yet  the  defendant  did  not 
deliver  said  goods  as  aforesaid  within  a  reasonable  time  (state  any 
special  damages);  whereby  the  plaintiff' was  damaged  in  the  sum 
of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  -and 

other  proper  reliet  A.  R,  AWy  for  Plaintiff. 

No.  70. 
On  a  bond  for  a  conveyance  of  real  estate  on  payment  of  porchase  numey. 

State  of  Indiana, Coti/rUyy 

A.  B.  vs.  0.  D.  In  the CottH^ TVrm,  i8—. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  on  the 
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day  of ,  18 — ,  at ,  by  his  bond,  of  which  a 


copy  is  herewith  filed,  the  defendant  obligated  himself  that  upon 

the  payment  of dollars  therein  mentioned,  on  or  before 

the day  of ^  18 — ,  therein  specified,  to  convey  to 

the  plaintiff,  by  good  and  snfScient  deed  of  general  warranty,  a 
certain  tract  of  land  therein  described. 

Bat  the  plaintiff  says  that  notwithstanding  he  was  ready  and 
willing,  and  offered  and  tendered  to  the  defendant  on  said  day, 
said  sum  of  money,  and  demanded  of  him  said  deed  of  convey- 
ance, yet  he  failed  and  refused,  and  still  refuses,  to  make  and 
deliver  the  same  to  the  plaintiff. 

Whereby  the  plaintiff  is  damaged  in  the  sum  of dol- 
lars, for  which  he  demands  judgment. 

W.  W.,  AU'yfor  PUirvtiff. 

No.  71. 

On  a  mortgage  bond,  or  other  bond  for  the  performance  of  covenants  in 

another  indentore,  assigning  a  breach. 

State  of  Indiana, County^ 

A.  B.  V8.  C.  D.     In  the Circuit  Courts Term^  j8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, by  his  bond,  of  which  a  copy  is  herewith  filed,  acknowl- 
edged himself  to  be  bound  to  the  plaintiff  in  the  sum  of 

dollars,  conditioned  (etc.,  set  it  out);  and  the  plaintiff  further 
says,  that  in  and  by  the  said  indenture,  mentioned  and  referred 
to  in  the  said  condition  of  the  said  bond,  the  defendant,  for  the 
consideration  therein  named,  did  grant  (as  in  indenture)  to  have 
and  to  hold  (etc.,  as  in«indenture),  but  subject,  nevertheless,  to  a 
certain  proviso  for  the  redemption  of  the  said  premises,  being 
the  proviso  or  condition  mentioned  and  referred  to  in  and  by  the 
said  condition  in  that  behalf,  whereby  it  was  provided  (etc.,  recit- 
ing proviso  and  defendant's  covenant  to  pay).  And  for  assign- 
ing a  breach  of  the  said  condition  of  the  said  bond,  the  plaintiff 
says  that  the  defendant  did  not  pay  to  the  plaintiff  the  sum  of 

dollars,  and  interest,  in  the  said  condition  of  the  written 

obligation  mentioned,  on  the  said day  of ,  next  en- 
suing the  date  of  the  said  bond,  or  at  any  time  before  or  after- 
wards, according  to  and  in  discharge  of  the  said  proviso  or  con- 
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dition ;  and  the  said  sum  of dollars,  together  with 


dollars,  for  (six)  half  year's  int3rest  of  and  upon  the  said  princi- 
pal sum  of dollars,  being  the  (six)  half  year's  next  preced- 
ing the day  of ,  A.  D.  18  — ,  and  then  last  elapsed, 

is  still  wholly  due  and  unpaid  to  the  plaintiff,  whereby  the  said 
bond  became  forfeited. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  G.,  Atffy  for  Plaintiff. 

Na  72. 
Upon  the  bond  of  a  township  trustee. 

State  of  Iitoiana, County^ 

In  the Circuit  Court, Temiy  /<?— . 

The  State  of  Indiana,  on  the  relation  of  Johnson  Township  (or 
Johnson  School  Township),  in County,  vs.  A.  B.  &  0.  D. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  at 

the  township  election  of ,  18 — ,  held  in  said  township  in 

April  of  said  year,  the  defendant  A.  B.  was  duly  elected  township 

trustee,  and  on  the day  of  said  month  made  and  filed  in 

the  auditor's  office  his  official  bond,  with  the  defendant  C.  D.  as 
his  surety;  and  thereupon  said  bond  was  duly  approved  by  said 
auditor,  and  a  copy  thereof  is  herewith  filed;  that  the  said  bond 
is  conditioned,  among  other  things,  that  said  A.  B.  shall  faith- 
fully discharge  the  duties  of  his  office,  and  pay  over  to  His  suc- 
cessor all  moneys  in  his  hands  at  the  expiration  of  his  term.  But 
the  plaintiff  says  said  defendant  A.  B.  did  not  faithfully  dis- 
charge the  duties  of  his  office,  nor  pay  ^ver  said  moneys,  nor 
would;  on  the  contrary  thereof,  said  defendant  held  said  office 
for  one  year,  and  at  the  end  of  said  term  it  became  his  duty  to 
pay  over  all  moneys  of  said  township  remaining  in  his  hands  to 
his  successor;  but  the  plaintiff  says  that  at  the  expiration  of  his 
term,  and  at  the  time  of  the  qualification  of  his  successor,  one  A. 

A.,  to  wit,  on  the day  of ,  18 — ,  he  had  in  his 

hands,  of  the  moneys  of  said  township, thousand  dollars; 

and  the  said  A.  A.,  then  and  there  being  duly  qualified  as  his 
successor,  demanded  the  same;  but  said  defendant  A.  B.  refused 
to  pay  over  the  same  on,  etc.  (where  the  suit  is  on  the  relation  of 
the  school  township  say,  and  at  the  end  of  said  term,  and  tlie 
election  and  qualification  of  said  successor,  said  defendant  A. 
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.  B.  had,  of  the  common  school  funds  of  said  school  township  in 
his  hands, dollars,  and  of  the  special  school  fund  so  be- 
longing,   dollars,  which  it  was  his  duty  to  pay  over  to  his 

BQCcessor;  bat  although  his  successor  having  duly  qualified,  and 
being  thereunto  duly  authorized,  then  and  there  duly  demanded 
the  same,  said  defendant  refused  to  pay  over  the  same  or  any  part 
thereof). 

Wherefore  the  plaintiiF  demands  judgment  for dollars, 

and  other  proper  relief.  A.  W.  K.,  Atfy  for  Plaintiff. 

No.  78. 
Upon  the  official  bond  of  an  auditor. 

Statb  of  Iin)iAivA, County^ 

In  the Courts Term^  i8 — . 

The  State,  on  the  relation  of  A.  B.,  w.  0.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  at  the 
general  election  in  October,  18 — ,  said  defendant  C.  D.  was  duly 

elected  auditor  of county,  and  on  the day  of  said 

month  said  last  named  defendant  duly  executed  his  bond,  with 
defendant  E.  F.  as  his  surety,  and  the  same  was  duly  approved 
and  daly  filed  in  the  office  of  the  clerk  of  said  circuit  court,  a 
copy  of  which  is  herewith  filed.    That  said  bond  was  and  is  con- 
ditioned, among  other  things,  that  said  C.  D.  shall  faithfully 
discharge  the  duties  of  his  office  according  to  law.     But  the 
plaintifif  says  he  has  wholly  failed  to  discharge  said  duties  in 
such  manner,  in  this,  to  wit:  That  the  board  of  commissioners  of 
said  county  being  indebted  to  the  relator,  entered  upon  their  order 
book  an  allowance  for  the  sum  of  said  debt,  to  wit, dol- 
lars, and  it  thereupon  became  and  was  the  duty  of  said  C.  D.,  as 
auditor,  to  issue,  upon  demand  of  the  relator,  an  order  for  said 
sum  upon  the  treasurer  of  said  county,  and  without  which  the  same 
cannot  be  collected;  that  although  the  relator  duly  demanded  the 
same  before  the  bringing  of  this  suit,  yet  said  C.  D.  refused  to 
issue  said  order  for  said  sum,  whereby  the  same  is  lost  to  the  rela- 

tor,  and  he  is  damaged  in  said  sum  of dollars;  or  (that  the 

relator,  on  the day  of ,  18 — ,  obtained  a  convey- 
ance from   G.  Q-.  to  himself  by  deed,  of  lands  in  said  county, 
which  required  to  be  recorded,  and  he  thereupon  on  the  same 
Vol-  I.-3B 
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day  presented  the  same  to  said  C.  D.,  and  duly  tendered  the  fees  for 
the  transfer  of  the  said  lands  for  taxation,  and  demanded  that  the 
said  defendant  C.  D.,  as  such  auditor,  should  so  transfer  the  same 
and  indorse  said  transfer  upon  said  deed,  but  he  refused,  whereby 
the  relator  was  prevented  from  getting  said  deed  recorded  within 
forty-five  days  from  its  execution,  and  one  P.  P.  obtained  a  deed 
from  said  G.  G.,  of  the  same  land,  dated  subsequently  to  the  re- 
lator's deed,  without  any  notice  of  relator's  deed,  and  had  the 
same  recorded  in  time,  whereby  the  relator  lost  his  title  to  his 

lands  of  the  value  of dollars  (or  any  other  breach  of  the 

duties  of  his  office). 

Wherefore  the  plaintiff  demands  judgment  for dollars. 

W.  W.,  AWy  for  Plamtiff. 

No.  74. 
Upon  the  bond  of  the  clerk  of  the  drcnit  court. 

State  of  Indiana, County j 

In  the Circuit  Courts Term^  i8—. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  0.  D.  &  E.  F. 

The  plaintiJBT  complains  of  said  defendants,  and  says  that  prior 

to  the day  of ,  18 — ,  the  defendant  C.  D.  was  duly 

elected  clerk  of  said  court,  and  was  qualified  according  to  law, 
and  entered  upon  his  duties  as  such;  that  on  said  last  named  day 
he  executed  his  bond  according  to  law,  with  E.  F.  as  surety,  which 
was  duly  filed  and  approved  by  the  board  of  commissioners  of  said 
county  according  to  law;  a  copy  of  said  bond  is  herewith  filed; 
that  the  same  is  conditioned,  among  other  things,  that  said  C.  D. 
shall  faithfully  discharge  his  duties  as  such  clerk  according  tc 
law.  But  the  plaintiff  says  the  said  C.  D.  has  not  discharged  his 
said  duties  as  such  clerk  according  to  law,  but  has  failed  in  this, 

to  wit:    That  on  the day  of ,  18 — ,  the  relator  filed 

in  the  office  of  said  clerk  his  complaint  against  one  W.  W.,  in 

an  action  against  him  for dollars,  and  it  was  the  duty  of 

the  said  C.  D.  as  such  clerk  to  issue  a  summons  thereon,  bat  he 
failed,  neglected  and  refused  to  issue  the  same,  and  never  did 
issue  the  same,  by  reason  of  which  negligence  the  relator  lost 
said  sum ;  (or  That  said  C.  D.,  clerk  as  aforesaid,  collected  and 
received  from  one  W.  W. dollars,  upon  a  judgment  ren- 
dered in  said  court  in  favor  of  the  relator,  and  which  it  was  his 
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duty  to  pay  over  to  said  relator,  and  which  he  has  not  paid  over, 
though  the  same  was  demanded  by  the  relator  before  this  suit  was 
commenced);  or  (that  on  the day  of ,  18 — ,  a  prec- 
ipe was  filed  in  the  office  of  said  C.  D.  as  such  clerk,  directing 
Lim  to  issue  an  execution  upon  a  judgment  theretofore  rendered 
in  favor  of  the  relator  and  against  one  W.  W.  P.,  for dol- 
lars, and  which  was  and  is  unsatisfied,  and  had  Hot  been  replev- 
ied or  appealed  from.  But  said  defendant  C.  D.,  as  such  clerk, 
neglected  and  refused  to  issue  said  execution,  whereby  said  sum 
was  lost  to  said  relator). 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  0.  0.  L.,  AtPyfor  Flamtiff. 

No.  75. 
Upon  the  bond  of  a  Justice  of  the  peace. 

Statk  of  Indiana, Cov/ntyy 

In  the Circuit  Courts Term,  i8 — , 

State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  at  a 

regular  election  held  in ,  April ,  18 — ,  said  0.  D. 

was  duly  elected  a  justice  of  the  peace  for township,  in 

county,  and  as  such  duly  qualified  and  took  upon  him 

the  duties  of  his  office,  preliminary  to  which  he  filed  in  the 

office  of  the  clerk  of court  his  bond,  with  E.  F.  as  his 

surety,  which  was  duly  approved,  and  of  which  a  copy  is  here- 
with filed,  which  was  and  is  conditioned,  among  other  things, 
for  the  faithful  discharge  of  the  duties  of  said  office  of  justice 
of  the  peace,  according  to  law.  But  the  said  C.  D.  has  not  faith- 
fully discharged  his  duties  as  such  justice  of  the  peace,  but  the 
same  to  do  has  wholly  neglected  and  refused,  in  this,  to  wit: 

That  on  the day  of ,  18 — ,  the  relator  recovered  a 

judgment  against  one  W.  G.,  before  said  C.  D.,  as  such  justice, 

for —  dollars,  which  remains  of,  record  upon  the  docket  of 

said  justice  unsatisfied,  and  although  the  time  when  an  execu- 
tion should  have  been  issued  has  long  since  elapsed,  yet  said  C. 
D.,  as  such  justice,  has  neglected  to  issue  execution  thereon;  or 
(That  C.  D.,  justice  as  aforesaid,  neglected  to  issue  execution 
for  thirty  days  after  the  rendition  of  said  judgment,  for  the 
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amount  thereof,  whereby  the  same  was  wholly  lost  to  the  relator); 
or  (having  issued  execution  thereon,  the  constable  collected  the 
same  and  paid  it  over  to  said  0.  D.,  as  such  justice,  who,  although 
payment  was  duly  demanded  before  the  bringing  of  this  action, 
has  wholly  neglected  and  refused  to  pay  the  same  over  to  the 
relator);  or  (said  justice  having  rendered  judgment  against  the 

relator  for dollars,  he,  on  the  same  day,  prayed  an  appeal 

to  the  circuit  court,  and  tendered  a  good  and  sufficient  appeal 
bond  in  the  penal  sum  of  double  the  amount  of  said  judgment, 
with  G.  H.,  a  good  and  sufficient  freeholder,  as  surety,  but  said 
C.  D.,  as  such  justice,  refused  to  approve  said  bond  or  transmit 
the  papers  and  transcript  to  said  circuit  court,  whereby  the  re- 
lator was  damaged  in  the  sum  of dollars). 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  P.  R.,  AW^y  for  Plavn^iff. 

No.  76. 

Upon  a  constable's  bond  for  failure  to  pay  over  money,  or  other  breach 

of  official  duty. 

State  of  Ii^iana, County y 

In  the CirGuit  Courts Term^  i8 — . 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  m.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  said  defendant  A.  B.  was  duly 

elected  constable  of township,  of  said  county,  and  duly 

filed  his  bond,  with  the  defendant  E.  F.  as  his  surety,  which  was 
duly  approved  and  filed  in  the  office  of  the  clerk  of  said  court,  a 
copy  of  which  is  herewith  filed.  That  the  condition  of  said 
bond  is  that  said  C.  D.  shall  faithfully  discharge  his  duties  as 
such  constable,  and  account  for  and  pay  over  all  moneys  which 
shall  come  into  his  hands  as  such  constable.  But  the  plaintiff 
says  said  G.  D.  did  not  keep  and  perform  the  condition  of  said 

bond,  but,  on  the  contrary,  on  the day  of .,  18 — , 

there  came  into  his  hands  as  such  constable, dollars,  col- 
lected by  him  upon  an  execution  in  favor  of  the  relator  against 
one  G-.,  but  said  defendant  has  not  paid  said  sum,  or  any  part 

thereof,  though  often  requested  so  to  do  by  said  relator;  or  (said 
defendant  0.1).,  as  such  constable,  on  the day  of 
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received  into  his  hands  an  execution  duly  issued  to  him  by  L  H., 
justice  of  the  peace  of  said  township,  upon  a  judgment  duly  ren- 
dered in  favor  of  the  relator,  and  against  one  P.  P.,  for 

dollars,  but  he  failed  to  levy  said  execution  within  one  hundred 
and  eighty  days,  whereby  said  relator  lost  said  sum);  or  (that  said 
G.  D.,  constable  as  aforesaid,  so  having  said  execution  in  his 
bands,  refused  to  return  the  same  according  to  law,  whereby  the 
money  due  on  said  execution  was  wholly  lost  to  said  relator);  or 
(having  levied  said  execution  upon  property  of  said  P.  P.,  suffi- 
cient to  satisfy  said  execution,  he  negligently  suffered  the  said 
P.  P.  to  convert  the  same  to  his  own  use);  or  (suffered  and  per- 
mitted the  same  to  be  destroyed  and  carried  away);  (or  any 
other  breach  of  the  condition  of  the  bond).^ 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  C.  C.  G.,  AWy  for  Plaintif. 

'Any  Dumber  of  breaches  may  be  joined  in  the  same  complaint  or  para- 
graph, but  they  should  be  numbered. 

No.  77. 
Upon  the  bond  of  a  city  treasurer. 

State  of  Indiana, County y 

In  the Circuit  Cov/rt^ Term^  i8 — . 

The  State  of  Indiana,  on  the  relation  of  the  City  of ,  in 

the  State  of  Indiana,  vb.  A.  B.  &  C.  D. 

The  plaintiff  complains  of  the  defendants,  and  says  that  the 
plaintiff  is  a  municipal  corporation,  organized  under  the  laws  of 

the  state  of  Indiana.    That  on  the day  of ,  18 — , 

said  A-  B.  was  duly  elected  treasurer  of  said  city,  and  preparatory 
to  qualifying  as  such  treasurer  of  said  city  and  entering  upon  the 
duties  of  said  office,  which  he  then  and  there  did,  said  A.  B.,  on 

the day  of ,  18  — ,  executed  and  filed  his  bond,  with 

said  C.  D.  as  his  surety,  which  was  then  and  there  duly  approved 
by  the  common  council  of  the  said  city,  and  of  which  bond  a 
copy  is  herewith  filed.  That  the  condition  of  said  bond  was  and 
is,  that  said  A.  B.,  as  such  treasurer,  should  faithfully  discharge 
the  duties  of  said  office,  and  pay  over  all  moneys  which  should 
come  into  his  hands  according  to  law  and  the  ordinances  of  said 
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city.  But  the  plaintiff  says  said  defendant  A.  B.  did  not  keep 
and  perform  said  condition,  but  to  do  the  same  wholly  neglected 
and  refused  in  this,  to  wit:  That  by  an  ordinance  of  said  city, 
duly  passed  and  published  and  in  force,  it  became  the  dntj  of 
said  treasurer  to  pay  out  moneys  in  his  hands  upon  a  warrant 
or  order  signed  by  the  mayor  and  attested  by  the  clerk,  and  not 
otherwise.     But  in  violation  of  said  ordinance  he  did,  on  the 

day  of ,  18 — ,  without  such  warrant,  pay  out  to 

one  G.  M., dollars  of  the  moneys  of  the  said  city,  whereby 

it  was  lost  to  the  city.  {Or  that  having  at  the  expiration  of  his  term 

of  office,  on  the day  of ,  18  — , dollars  of  the 

moneys  of  said  city  in  his  hands,  it  became  and  was  his  duty  to 
pay  the  same  over  to  his  successor,  one  T.  T.,  then  duly  qualified 
and  acting.  But  although  said  T.  T.,  as  such  successor,  demanded 
of  said  defendant  A.  B.  said  sum,  yet  he  refused  to  pay  the  same 
over  to  him,  or  any  part  thereof,  and  the  same  remains  unpaid.) 

Wherefore  plaintiff  demands  judgment  for dollars. 

F.  0.  G.,  Att'y  far  Plaintiff. 

Na  78. 
Upon  the  bond  of  a  county  treasurer  for  refusing  to  pay  an  order. 

State  of  Indiana, County y 

In  the Oircuit  Courts Term^  i& — . 

The  State  of  Indiana,  on  the  relation  of  G.  W.  R,  S.  B.,  W.  J. 
L.  and  P.  0.  D.,  vs,  J.  BL  M. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  at  the 
general  election  in  October,  18 — ,  said  defendant  was  duly  elected 

treasurer  of county,  and  before  entering  upon  the  discharge 

of  the  duties  of  his  office,  he  executed  and  delivered  to  the  proper 

officer,  on  the  day  of ,  18 — ,  his  official  bond,  of 

which  a  copy  is  herewith  filed,  which  bond  was  then  and  there 
approved  by  the  board  of  commissioners  of  said  county,  and  duly 
filed  with  the  clerk  of  the circuit  court.  That  the  con- 
dition of  said  bond  is,  that  said  J.  H.  M.  shall  honestly,  faithfully 
and  impartially  discharge  the  duties  of  said  office  of  treasurer, 
and  faithfully  and  honestly  keep  account  for  and  pay  over  to  the 
proper  person  all  moneys  which  he  shall  receive  by  virtne  of  his 
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said  office.  Bat  plaintiff  says  that  said  defendant  Las  not  kept 
and  performed  said  several  conditions  of  said  bond,  but  to  do  the 
same  has  wholly  neglected  and  refused  in  this,  to  wit:  Said 
defendant  did    not    faithfully    discharge    his    duties,  because 

on  the day  of  ,  18 — ^  C.  U.  A.,  then  auditor 

of  county,  issued  and  delivered   to  one  "W.  B.  F.  an 

order  in  these  words  (here  copy  the  order).  And  J.  B.,  then 
treasurer  of  said  county,  upon  the  presentation  of  said  order  to 
him  by  said  W.  B.  F.  on  the  same  day,  indorsed  upon  said  order 

these  words:  *^  Not  paid  for  want  of  funds, ,  18 — .    J.  B., 

Treas. County."    And  afterwards,  to  wit,  on  the  same 

day,  said  W.  B.  F.  sold  and  delivered  the  said  order  to  the  re- 
lators, and  plaintiff  says  that  afterwards,  to  wit,  on  the 

day  of y  18 — ,  said  defendant  having  theretofore  entered 

upon  the  discharge  of  the  duties  and  trusts  of  his  said  office,  then 
and  there  had  in  his  hands  of  the  funds  and  moneys  out  of 
which  county  orders  were  to  be  paid,  and  out  of  which  said  order 
was  payable,  a  large  amount,  to  wit,  a  sum  larger  than  was 
necessary  for  the  payment  of  said  order,  and  all  others  of  like 
character,  and  on  the  day  and  year  last  aforesaid  the  relator  pre- 
sented the  said  order  to  said  defendant  and  payment  thereof 
demanded,  but  said  defendant  refused  to  pay  the  same  upon  the 
ground  that  the  board  of  commissioners  had  wrongfully  forbid- 
den the  payment  thereof. 

Wherefore  plaintiff  prays  judgment  for dollars,  and 

other  proper  relief.  A.  J.,  AWyfor  Plamtiff, 

No.  79. 
Upon  the  bond  of  the  sheriff  for  failing  to  return  an  execution. 

State  of  Indiaka, County^ 

In  the Circtidt  Courts Terrriy  i8—. 

The  State  of  Indiana,  on  the  relation  of  C.  K.  and  W.  H.,  vs.  J.  B. 

H.,  M.  J.  B.,  J.  H.  B.  and  J.  F. 

The  plaintiff  complains  of  the  defendants,  and  says  that  at  the 
October  election  of county,  Indiana,  in  18 — ,  the  said  de- 
fendant, J.  B.  H.,  was  duly  elected  sheriff  of  said  county,  and 

afterwards,  to  wit,  on  the day  of ,  18 — ,  executed 

his  bond  with  the  defendants,  M.  J.  B.,  J.  H.  B.  and  J.  F.  as  his 
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sureties,  conditioned  for  the  faithful  and  diligent  discharge  of  all 
and  singular  the  duties  of  the  said  oflSce  of  sheriff  by  the  said  H., 
which  bond  was  approved  by  the  board  of  county  commissioners 
of  said  county,  and  a  copy  of  which  is  herewith  filed  as  a  part  of 

this  complaint ;  and  the  plaintiff  further  shows  that,  on  the 

day  of ,  18—,  the  relators,  C.  K.  and  W.  H.,  obtained  a 

judgment  in  the  circuit  court  of  said  county,  against  F.  K.  and 

J.  K.,for dollars,  upon  which  there  had  been  paid  the  sum 

of dollars;  and  that  on  the day  of ,  18 — , 

execution  was  duly  issued  on  said  judgment  by  the  clerk  of  said 
court  and  delivered  to  the  said  H.,  returnable  in  180  days  from 

the  said day  of ,  18—.    And  the  plaintiff  says  that 

the  said  H.  has  failed  to  comply  with  the  conditions  of  his  bond 
in  this:  that  he  did  not  return  the  said  execution  within  180 

days  from  the  said day  of ,  18—,  to  the  relator's 

damage dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  C.  &  H.,  AtfiyB  for  Plaintiff b. 

No  80. 
.  Upon  the  bond  of  a  sheriff  for  fiiiliire  to  pay  over  money  collected. 

State  of  Indiana, County^ 

In  the Circuit  Cov/rt^ Term^  i8 — . 

The  State  of  Indiana,  on  the  relation  of  J.  K.,  vs  J.  B.  H.,  J.  H. 
B.,  M.  J.  B.  and  J.  F. 

The  plaintiff  complains  of  the  defendants,  and  says  that  for  two 

years  last  past  J.  B.  H.  has  been  sheriff  of county,  in  the 

state  of  Indiana,  and  as  such  sheriff  he  made  his  bond,  with  M.  J. 
B.,  J.  H.  B.  and  J.  F.  as  sureties,  in  the  penalty  of  five  thousand 

dollars,  dated ,  18 — ,  and  conditioned  according  to  law  for 

the  faithful  discharge  of  the  duties  of  his  said  office  of  sheriff, 
which  bond  was  duly  approved  by  the  board  of  commissioners  of 
said  county,  and  filed  and  recorded  in  the  office  of  the  clerk  of 
this  court,  as  will  appear  by  reference  to  a  copy  of  said  bond  here- 
with filed  and  referred  to  as  part  of  this  complaint;  and  after- 
wards, on  the day  of ,  18 — ,  at  a  special  session 

of  the  court  held  as  a  part  and  in  continuation  of  the 

term  in  the  year  18 — ,  of  this  court,  a  decree    was  rendered 
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by  the  conrt  in  a  suit  pending  therein  between  J.  E.,  plaint- 
iff, and  L.  T.,  J.  K.  and  others,  defendants,  by  which  decree 
the  said  sheriff  was  required  to  sell  certain  real  estate  in  said 
county,  and  out  of  the  proceeds  of  such  sale  to  pay  to  the  said  J. 
E.  and  to  the  sheriff  and  other  officers  and  witnesses,  the  sum  of 

dollars,  and  to  pay  the  overplus  (if  any,  arising  from 

such  sale,  into  the  court  subject  to  the  order  of  the  court).  A 
copy  of  said  decree  sealed  with  the  seal  of  this  court,  and  at- 
tested in  the  name  of  the  clerk  thereof,  was,  on  the  

day  of  ,  18 — ,  delivered  to  said  J.  B.  H.  to  be  executed, 

and  in  pursuance  thereof  he  did,  on  the day  of , 

18 — ,  sell  the  said  real  estate  for dollars,  which  sum  he 

then  and  there  received  in  cash  and  paid  over  as  required  to  said 

J.  E.,  his  debt  amounting  to dollars,  and  retained  for 

coats dollars,  leaving  a  balance  in  his  hands  of 

dollars,  which,  according  to  the  requirements  of  said  decree,  ought 
to  have  been  paid  into  this  court  immediately.  Plaintiff  further 
shows  that  the  property  sold  as  aforesaid  was  owned  at  and  prior 
to  the  sale  thereof  by  the  said  sheriff,  by  the  heirs  of  J.  E.,  de- 
ceased, and  the  said  J.  K.  as  tenants  in  common,  in  equal  propor- 
tions. And  the  said  J.  K.  was  at  the  time  of  said  sale  and  still 
is  entitled  to  one-half  of  the  gross  proceeds  of  said  sale,  viz.: 

dollars.    But  the  said  J.  B.  H.,  immediately  after  said 

sale,  frandulently  appropriated  said  sum  of dollars  to  his 

own  use,  and  has  wholly  failed  and  refused  to  pay  the  same  or 
any  part  thereof  to  the  said  J.  K.  or  into  this  court,  or  to  the 
clerk  of  this  court. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  W.  P.,  AW y  for  Plaintiff. 

No.  81. 
Upon  an  execirtor  or  administrator's  bond. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vb.  C  D.  and  E.  F. 

The  plaintiff  complains  of  said  defendants,  and  says  that  the 
relator  is  an  heir-at-law  of  P.  P.,  deceased,  and  a  distributee  of 

his  estate;  that  on  the ^  day  of ,  18 — ,  the  defendant 

C.  D.  was  duly  appointed  and  qualified  executor  of  the  will  (or 
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administrator  of  the  estate)  of  P.  P.,  deceased,  and  thereupon 
filed  his  bond  in  the  office  of  the  clerk  of  said  court,  with  E.  F. 
as  his  surety,  which  was  duly  approved  by  said  court,  and  which 
was  and  is  in  the  words  and  figures  following,  to  wit  (here  insert) 
(or  a  copy  whereof  is  herewith  filed).  And  thereupon,  on  the 
same  day,  said  defendant  C.  D.  entered  upon  the  discharge  of 
his  duties  as  such  executor  (or  administrator),  and  possessed 
himself  of  all  and  singular  the  money,  property  and  efiTects  of 
said  testator  (or  intestate),  of  great  value,  to  wit,  of  the  value  of 

dollars.    But  plaintifiT  says  that  said  defendant  0.  D.  has 

not  faithfully  discharged  his  duties  as  such  executor  (or  admin- 
istrator), but  has  wholly  failed  so  to  do  in  this,  to  wit:  1.  He 
has  not  collected  the  debts  due  said  estate,  but  has  negligently 

failed  so  to  do,  whereby  through  his  negligence dollars 

have  been  lost  to  said  estate.  2.  Said  defendant  has  kept  and 
converted  a  large  amount  of  the  moneys  and  personal  property 

of  said  estate  to  his  own  use,  to  wit, dollars.     3.  Said 

defendant  keeps  the  moneys  of  said  estate  which  have  been 

distributed  to  the  relator  by  the  court,  to  wit, dollars, 

and  refuses  to  pay  the  same,  though  demand  was  made  therefor 
before  this  action  was  commenced  (and  so  of  any  otlier  breach 
of  duty). 
Wherefore  the  plaintifiT  demands  judgment,  for  the  use  of  the 

relator,  for dollars,  and  other  proper  relief. 

W.  P.  C,  AWy  far  Plaintiff. 

No.  82. 
Upon  the  bond  of  a  guardian. 

State  of  Indiana, CotirUy. 

In  the Circuit  Gowrt^ Temh^  i8 — . 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  0.  D.  &  E.  F. 
The  plaintiff  complains  of  said  defendants,  and  sajs  that  on 

the day  of ,  18 — ,  the  defendant  0.  D.  was  duly 

appointed,  by  the circuit  court,  guardian  of  A.  B.,  B.  B. 

and  C.  B.,  then  infant  heirs  of  G.  B.,  deceased;  that  thereupon 
the  said  0.  D.  and  E.  F.  executed  their  bond  conditioned  accord- 
ing to  law,  and  which  is  in  the  words  and  figures  following,  to 
wit  (here  copy)  (or  of  which  a  copy  is  herewith  filed).  And 
plaintiff  says  that  immediately  afterwards  the  defendant  entered 
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upon  the  discharge  of  the  doties  and  trnsts  of  said  guardianship, 
and  possessed  himself  of  the  money  and  property  of  said  wards 
in  the  sum  of dollars. 

And  the  plaintiff  further  says  that  said  defendant  C.  D.  did 
not  faithfully  discharge  his  said  duties  as  such  guardian,  but 
wholly  neglected  the  same  in  this,  to  wit:  1.  Said  C.  D.  failed 
and  refused  to  make  any  inventory  of  the  property  of  said  wards 
in  his  hands.  2.  Said  0.  D.  as  such  guardian  has  never  filed  in 
said  court  any  report  of  the  receipts  and  disbursements  or  other 
matters  required  of  him  by  law,  notwithstanding  more  than  eight 
years  have  elapsed  since  said  guardian  was  so  appointed,  and 
four  reports  were  due  according  to  law.  3.  Notwithstanding  the 
relator  has  reached  his  majority,  and  has  demanded  his  share  of 

the  money  in  his  hands,  which  amounts  to dollars,  yet  he 

has  failed  to  account  to  or  pay  the  same  over  to  the  relator;  and 
all  conditions  precedent  have  been  performed,  and  all  times 
have  elapsed,  and  all  events  have  occurred,  to  authorize  the 
maintenance  of  this  action  before  the  same  was  commenced. 

Wherefore  plaintiff,  for  the  use  of  the  relator,  demands  judg- 
ment for dollars.  W.  W.  G.,  AWy  for  Plamtif. 

No  83. 
Upon  an  iivjnnction  undertaking. 

State  of  Indiana, CovmMj^ 

In  the Circuit  Courts TerTa^  i8 — . 

A.  B.  w.  O.  D.  &  E.  F. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  in  an 

action  in  the circuit  court,  then  pending,  on  the 

day  of  ,  18 — ^  wherein  said  0.  D.  was  plaintiff,  and  the 

plaintiff  herein  was  defendant,  a  temporary  injunction  (or  a  re- 
straining order)  was  rendered  by  said  court  (or  by  the  judge  of 
said  court),  whereby  the  plaintiff  was  restrained  from  carrying  on 
his  buBinesB  as  a  tanner  (or  as  a  butcher,  or  as  a  chandler,  or  as 
a  glue  maker,  or  restrained  from  doing  any  other  lawful  thing) 

for  the  term  of months.    That  in  order  to  obtain  said 

order,  and  before  the  same  was  rendered,  said  defendants  executed 
and  filed  in  said  cause  in  said  court  their  undertaking,  in  the 
words    following,  to  wit  (here  insert).     And  thereupon   said 
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undertaking  was  duly  approved.    That  afterwards,  at  the 


term  of  said  court,  such  proceedings  were  had  that  said  order  was 
dissolved.  And  plaintiff  says  that  in  order  to  procure  the  disso- 
lution of  said  order  he  was  put  to  much  expense  in  employing 
counsel,^  and  was  subject  to  great  inconvenience  and  loss  of  time 
in  defending  said  proceeding,  and  was  greatly  injured  in  his 
business  by  being  prevented  from  carrying  the  same  on,  and  that 

he  was,  and  is,  damaged dollars,  for  which  he  demands 

judgment  C.  0.  C,  AtPy  for  Plaintiff. 

,     No.  84. 
On  nndertakiiMf?  in  attachment. 

State  of  .Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

A.  B.  m.  0.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  said  defendant  0.  D.  commenced 

an  action  in  court  against  the  plaintiff,  for  the  recovery 

of  money,  and  the  plaintiff,  being  a  resident  of  the  state  of  Cal- 
ifornia, said  C.  D.,  in  order  to  obtain  an  attachment  against  the 
property  of  the  plaintiff  in  this  state,  did,  on  the  same  day,  file 
an  affidavit  in  attachment  and  garnishment,  and  did,  then  and 
there,  with  E.  F.  as  his  surety,  file  in  said  court,  in  said  cause, 
the  undertaking  which  is  in  the  words  and  figures  following 
(here  insert)  (or  of  which  a  copy  is  herewith  filed);  which  was, 
on  the  same  day,  by  the  clerk  duly  approved.    That  thereupon 
an  attachment  was  duly  issued  and  delivered  to  the  sheriff,  which 
was,  on  the  same  day,  by  him  levied  upon  a  large  stock  of  dry 
goods,  of  the  value  of  dollars,  besides  the  lands  and  ten- 
ements of  the  plaintiff,  of  like  value,  and  process  in  garnishment 
was  issued  against  G.  H.,  who  was  a  debtor  of  the  plaintiff  in 

the  sum  of dollars.    That  by  means  of  said  attachment, 

the  said  court  obtained  jurisdiction  to  subject  said  property  and 
effects  to  the  payment  of  the  claims  of  said  C.  D.,  and  the  plaintiff 
had,  at  great  trouble  and  expense,  to  come  to  this  state  and  em- 
ploy counsel  and  defend  said  suit;  and  the  plaintiff  says  that  such 
proceedings  were  had  that,  at  the term  of  said  court,  final 

>  Raupman  o.  The  City  of  Evansville,  44  Ind.  80S^ 
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jadgment  was  rendered  against  said  0.  D.  and  in  favor  of  said 
plaintiff;  and  said  attachment  was  adjudged  wrongful  and  dis- 
solved, and  said  property  and  said  garnishee  released.  And 
plaintiff  says  he  has  been  greatly  damaged  by  the  depreciation  in 
the  value  of  the  said  goods  while  they  were  so  held  under  attach- 
ment; that  said  0.  D.  became  insolvent  while  said  garnishment 
process  was  pending,  whereby  the  claim  against  him  was  lost. 
That  the  plaintiff  was  put  to  great  cost  and  expense  in  traveling, 
in  hotel  bills,  in  the  employment  of  counsel,  and  otherwise,  in 
consequence  of  said  attachment  and  garnishment,  and  suffered 

dantage  in  the  sum  of  dollars. 

Wherefore  plaintiff  demands  judgment  for dollars. 

T.  K.  C,  Att'y  for  PUintiff. 

No.  85. 
Upon  an  attachment  undertaking,  a  concise  form. 

State  of  Indiana, County^ 

In  ths Circuit  Courts Term^  i8 — . 

A.  B.  V8.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  tiie  defendant,  and  says  that  on 

the day  of ,  18 — ,  in  an  action  then  pending  in  the 

circuit  court,  wherein  said  C.  D.  was  plaintiff,  and  said 

plaintiff  herein  was  defendant,  said  C.  D.  having  filed  his  affi- 
davit in  attachment  in  said  court,  filed  his  undertaking  therein 
with  E.  F.  his  surety,  which  is  in  these  words  (here  insert); 
which  nndertaking  was  then  duly  approved  by  the  clerk,  and 
thereupon  an  order  of  attachment  was  duly  issued  in  said  cause 
to  the  eheriff  of  said  county,  who,  by  virtue  thereof,  seized  the 
plaintiff's  store  and  closed  the  same,  and  broke  up  the  plaintiff 's 

business  for months.    That  at  the term  of  said 

court  such  proceedings  were  had  in  said  attachment  proceedings 
that  the  same  were  quashed,  and  said  attachment  was  dissolved 
and  the  goods  released,  and  said  proceedings  were  adjudged 
wrongful.  And  said  plaintiff  says  said  proceedings  were  oppres- 
sive in  this,  that  the  grounds  of  attachment  alleged  in  the  affi- 
davit were  untrue,  as  the  plaintiff  well  knew.  And  the  plaintiff 
says  he  was  put  to  great  cost  and  expense  in  defending  said 
attachment  proceedings  for  counsel  fees  and  other  expenses,  and 
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Buffered  great  loss  and  damage  by  the  closing  of  his  store  and 
the  injury  to  the  goods  in  depreciation  from  being  improperly 
kept  and  being  kept  out  of  season  for  sale.    By  reason  of  all 

which,  the  plaintiff  is  damaged dollars.* 

Wherefore  the  plaintiff  demands  judgment  for dollars. 

C.  A.  G.,  AWy  for  Plaintiff. 

No.  86. 

Upon  an  undertaking  for  the  delivery  of  property  taken  on  attachment 

or  execution. 

State  of  Indiana, Cottnty^ 

In  the Circuit  Comrt^ Term,^  i8- — . 

A.  B.,  Sheriff  of*  County,  and  0.  D.  vs.  E.  F.  and  G.  H. 

Said  plaintiffs  complain  of  said  defendants,  and  say  that  on  the 

day  of ,  18 — ,  upon  the  levy  of  an  execution  upon 

the  goods  of  E.  F.,  of  the  value  of dollars,  by  the  plaintiff 

A.  B.,  sheriff  of  said  county,  by  virtue  of  an  execution  (or  at- 
tachment) then  in  his  hands,  and  which  had  issued  from  said 
court,  in  favor  of  the  plaintiff  0.  D.,  and  against  defendant  E.  F.^ 
aaid  defendants  executed  and  delivered  to  the  plaintiff  A.  B.,  as 
such  sheriff,  their  undertaking,  which  is  in  the  following  words 
and  figures  (here  insert);  that  said  defendant  E.  F.  did  not  keep 
and  perform  the  conditions  of  said  undertaking,  but  traded,  con- 
verted and  destroyed  said  goods  (or  failed  to  produce  them  at  the 
time,  or  in  the  manner,  or  upon  the  demand  mentioned  in  the 
said  undertaking);  and  the  plaintiff  says  that  said  execution  (or 
an  execution  upon  a  judgment  in  attachment  in  said  cauee,  in 
case  of  attachment)  remains  in  the  hands  of  said  sheriff  unsatis- 
fied; and  that  all  conditions  precedent  had  been  performed  on 

1  The  measure  of  damages  in  this  action  includes  the  actual  expenses  and 
all  losses  to  property  or  business,  but  does  not  embrace  exemplaiy  damages 
as  in  an  action  against  the  attachment  plaintiff  alone  for  a  wrongful  or  ma- 
licious attachment  Bnt  counsel  fees  are  allowed  as  part  of  the  expense. 
Drake  on  Attachments,  §§  150-178.  Bedgwick  on  the  Meas.  of  Damages,  453, 
note  1. 

•This  class  of  inslmments,  formerly  known  as  delivery  bonds,  being  taken 
by  the  sheriff,  are  payable  to  him,  he  may  sue,  though  formerly  the  practice 
was  to  assign  them  to  the  plaintiff.  But  in  the  foregoing  form,  the  execu- 
tion plaintiff,  who  is  the  real  party  in  interest,  is  Joined,  but  as  the  prayer  is 
not  for  a  Joint  Judgment,  it  is  submitted  that  if  there  is  a  misloinder  it  is  a  harm- 
less one. 
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the  part  of  said  plaintiffs,  and  all  times  had  elapsed,  and  all  events 
had  transpired,  to  authorize  the  plaintiffs  to  bring  this  action  be- 
fore the  same  was  brought. 

Wherefore  the  plaintiff  A.  B.,  who  sues  for  the  use  of  0.  D., 
demands  judgment  for  the  value  of  said  property,  not  exceeding 

the  sum  of dollars,  due  on  said  execution,  with  costs  and 

damages,  to  wit, dollars. 

T.  T.  C,  Atfy  for  Plaintiff. 

No.  87. 
Upon  a  recognizance  taken  in  a  criminal  case. 

State  of  Indiana, County ^ 

In  the Circuit  Courts Temiy  i8—. 

The  State  of  Indiana  m,  C.  D.  and  E.  F. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on 
the day  of ,  18 — ^  the  defendant,  having  thereto- 
fore been  charged  by  indictment  in  said  court  with  larceny  (or 
burglary  or  arson  or  other  bailable  felony),  (or  with  assault  and 
battery,  or  simple  mayhem  or  other  misdemeanor),  and  having 
been  daly  arrested  by  the  sheriff,  in  the  vacation  of  said  court, 
upon  a  warrant  duly  issued  thereon,  with  the  other  defendant, 
executed  to  the  state  of  Indiana  the  recognizance  in  the  words 
and  figures  following,  to  wit  (here  insert);  that  said  recogni- 
zance was   then  and  there  duly  approved  by ,  the  sheriff 

of  said  county,  and  by  him  duly  certified  to  the  clerk  of  said 
court,  and  by  him  duly  recorded  (or  having  been  duly  arrested 
and  brought  into  court  by  the  sheriff  upon  a  warrant  upon  said 
charge  in  said  indictment,  and  then  and  there,  with  said  defend- 
ant E.  F.,  in  open  court,  entered  into  a  recognizance  which  was 
duly  taken  and  recorded  by  the  clerk  of  said  court,  and  is  in  the 
words  and  figures  following,  that  is  to  say:— (here  insert  a  copy 

of  the  recognizance).    And  thereupon,  at  the term  of  said 

court,  said  defendant  0.  D.,  having  made  default  in  the  terms 
of  said  recognizance,  and  failed  to  appear  or  respond  to  the  call 
of  said  court,  such  proceedings  were  had  as  that  said  recogni- 
zance was  duly  adjudged  and  declared  by  said  court  to  be  for- 
feited, and  said  forfeiture  was  then  and  there  duly  entered  and 
recorded  and  remains  of  record  in  said  court.    Whereby  a  right 


i 
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of  action  has  accrued  to  the  plaintiff  for  the  sum  of dol- 
lars, which  remains  unpaid,  and  for  which  the  plaintiff  demands 
judgment.!                                    P.  P.  O.,  AWyfor  PUiivtvff. 

No.  88. 
Upon  the  nndertakin^  of  a  commissioner  in  partition. 

State  op  Indiana, County^ 

In  the Circuit  CovH, Term^  i8—. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  C.  D.  and  E.  F. 

The  plaintiff  complains  of  said  defendants,  and  says  that  at  the 

term  of  the circuit  (or  superior)  court,  in  an  action 

in  said  court  between  the  relator  and  one  J.  S.,  for  the  partition 
of  certain  lands  in  which  they  were  equal  owners  as  tenants  in 
common,  it  having  been  ascertained  that  said  lands  could  not  be 
divided  without  injury  to  the  owners,  an  order  was  entered  for 
their  sale,  and  defendant  0.  D.  was  appointed  commissioner  to 
make  sale  thereof,  and  thereupon,  under  the  requirements  of  said 
order,  gave  his  undertaking  with  defendant  E.  F.  as  his  surety, 
which  is  in  these  words  (here  copy).  Which  undertaking  was 
then  and  there  duly  approved  by  the  court,  and  said  defendant 
C.  D.  thereupon  entered  upon  the  discharge  of  his  duties  as  such 
commissioner,  and  under  the  order  of  the  court  sold  said  lands 

for dollars;  and  at  the term  of  said  court  reported 

said  sale,  and  thereupon  the  same  was  confirmed,  and  afterwards 
said  court  distributed  to  the  relator,  as  one  of  said  tenants  in 

common, dollars  as  his  share  of  the  proceeds  of  the  sale 

of  said  lands,  and  ordered  said  defendant  C.  D.  to  pay  the  aame 
to  the  relator  as  the  same  should  be  collected.  Yet  notwitih- 
standing  said  0.  D.  has  collected  said  sum,  and  all  conditions 
precedent  were  performed,  and  all  times  htui  elapsed,  and  all 
events  had  happened  to  entitle  the  plaintiff  to  maintain  this  action 
for  the  use  of  the  relator,  yet  said  G.  D.  refuses  to  pay  said  sum. 

Wherefore  plaintiff  demands  judgment  for dollars. 

W.  Q.  O.  0.,  AWyfor  PlairUiff. 

*  la  actions  upon  official  bondSi  recognizances  and  the  like,  where  a  breach 
is  to  be  assigned  and  where  the  instrument  is  short,  it  makes  a  neater  form  to 
set  oat  the  instrument  ia  the  face  of  the  complaint,  for  to  assign  a  bi'each  of 
a  condition  in  an  instrument  merely  exhibited,  though  perhaps  sufiQcient, 
makes  an  aaseemly  pleading,  unless  the  coadition  is  specifically  set  oat, 
which  is  not  necessary  where  the  instrument  is  copied  into  the  face  of  the 
complaint 


Nob.  89, 90.]  COMPLAINTS  ON  CONTRACT.  529 

No.  89. 
Upon  a  receiver's  iindertakiii||^. 

State  op  Indiana, County y 

In  the CottHy Term,  i8—, 

A.  B.  vs.  0.  D.,  E.  F.  and  G.  H. 

Said  plaintiff  complains  of  the  defendants,  and  says  that  in  an 

action  between  the  plaintiff  and  defendant  G.  H.,  in  the 

circuit  conrt,  an  order  was  entered  appointing  said  defendant  re- 
ceiver, and  requiring,  among  other  things,  that  he  should  enter 
into  an  undertaking  according  to  law,  payable  tc  the  plaintiff  and 
defendant  in  that  action,  with  the  proper  surety.  That  there- 
upon said  C.  D.  and  E.  F.  executed  and  filed  in  eaid  court  their 
undertaking  in  the  words  and  figures  following,  to  wit  (here 
copy),  which  was  duly  approved;  and  thereupon  said  0.  D 
entered  upon  the  discharge  of  his  duties  as  such  receiver,  and 
took  possession  of  goods  and  moneys  of  the  parties  to  eaid  action 
t^en  in  controversy,  of  the  value  of dollars.  That  after- 
wards in  that  action  a  judgment  was  rendered  awarding  the 
whole  of  said  goods  and  moneys  to  the  plaintiff,  and  directing  said 
receiver  to  deliver  the  same  to  him  (or  directing  a  sale  of  said 
goods  at  puUic  sale)  (or  requiring  him  to  deposit  the  same  in  the 

bank)  (or  directing  any  other  lawful  disposition  thereof). 

But  said  C.  D.,  receiver  as  aforesaid,  did  not  obey  said  order  of 
said  court  in  the  payment  of  said  money  to  the  plaintiff,  though 
duly  demanded  before  the  commencement  of  this  suit  (or  failed 
to  deposit  said  money,  whereby  the  same  was  lost)  (or  refused  to 
sell  said  goods,  but  converted  the  same  to  his  own  use),  whereby 

the  plaintiff  was  damaged dollars,  for  which  he  sues. 

W.  W.  0.,  AWy  for  PlcmUif. 

No.  90. 
Upon  a  policy  of  Insurance  against  fire. 

State  of  Indiana, CownM/y 

In  the Circuit  Gcmrty Termy  iS — . 

A.  G.  and  the  Bank  of  Indiana  vs.  The  Ins.  Co. 

The  plaintiff  says  that  the  defendant,  by  its  policy  of  insurance 
Vol*.  I.— 84 
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numbered ,  and  dated ,  18 — ,  in  consideration  of 

dollars,  insured  the  plaintiff  A.  G.  against  loss  or  dam- 
age by  fire,  to  the  amount  of  dollars,  for  the  term  of 

years,  commencing  on  the day  of ,  18 — y  at 

12  o'clock  noon,  and  ending  on  the day  of ,  18 — , 

at  12  o'clock  noon,  on  his  stock  of ,  contained  in  the  three 

story  metal  roof  brick  house  then  occupied  by  him,  with  the 
privilege  of  manufacturing  without  heat;  and  upon  the  face  of 
said  policy  it  was  stipulated  in  writing  that,  in  case  of  loss,  such 
loss  should  be  payable  to  the  said  bank.  All  of  which  appears 
by  reference  to  said  policy  of  insurance,  which  is  herewith  filed 

as  part  of  this  complaint.    And  afterwards,  on  the day 

of ,  18 — ,  in  consideration  of dollars  premium  of 

said dollars  so  insured  as  aforesaid,  the  said  insurance 

company  agreed  in  writing  to  continue  said  policy  of  insurance 

in  force  for  the  further,  time  of  one  year  from  the day  of 

,  18,  until  the day  of ,  18 — y  at  noon,  as  ap- 
pears by  reference  to  said  agreement  herewith  filed  as  part  oi 

.this  complaint.    And  afterwards,  on  the  day  of ■, 

18 — ,  there  was  in  the  house  aforesaid  a  large  stock  of -,  ot 

ithe  value  of  dollars,  the  property  of  said  A.  G.,  and  on 

i;hat  day  the  greater  portion  of  said  stock  of was  entirely 

consumed  by  fire,  and  the  residue  thereof  was  greatly  burned  and 
injured,  whereby  the  said  A.  G.  sustained  loss  to  the  amount  of 

dollars,  of  which  the  defendant  was  duly  notified  on  the 

day  of ,  18 — .    And  the  said  A.  G.  fully  and  duly 

complied  with  and  performed  all  the  conditions  of  said  policy  by 
him  to  be  complied  with  and  performed,  and  all  times  have 
elapsed,  and  all  events  have  happened,  to  entitle  the  plaintiff  to 
recover.    Yet  the  defendant,  although  often  requested  to  pay 

said dollars,  has  hitherto  refused  and  still  ref ases  so  to 

do,  and  the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

all  proper  reliei  J.  B.,  AU^y  for  JPlaint\f. 


I 
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No.  01. 
Upon  a  fire  policy  of  itumrance. 

State  of  Indiana, County^ 

In  the Circuit  Courts Temiy  i8 — . 

P.  W.  w.  The Ins.  Co.  of  N.  T. 

The  said  plaintiff  complains  of  the  said  defendant,  and  says 

that  said  defendant,  on  the day  of ,  18 — ,  executed 

and  delivered  to  said  plaintiff  a  certain  policy  of  insurance,  and, 
for  the  consideration  therein  expressed,  did  thereby  become  the 
insurer,  and  did  cause  the  plaintiff  to  be  insured  against  loss  or 

damage  by  fire  to  the  amount  of dollars,  on  his  stock  of 

merchandise,  consisting  chiefly  of  ready  made  clothing,  gents' 
famishing  goods,  trunks  and  valises,  contained  in  the  two  story 

frame  building  occupied  by  the  plaintiff  and  situate  No. ,  on 

the  sooth  side  of  Main  street,  between and streets, 

,  Indiana,  with  privilege  to  insure dollars  on  the  same 

stock  in  other  companies.  And  said  defendant  thereby  agreed 
to  make  good  unto  said  plaintiff  all  such  loss  or  damage  not  ex- 
ceeding in  amount  the  sum  thereby  insured,  as  should  happen  by 

fire  to  the  property  as  above  specified,  during months  from 

the day  of  ,  18 — ,  at  12  o'clock  noon,  until  the 

day  of ,  18 — ^  at  12  o'clock  noon,  and  to  pay  said  loss 

or  damage  within  sixty  days  after  due  notice  and  proof  thereof 
is  made  by  the  insured,  in  conformity  to  the  conditions  an- 
nexed to  said  policy,  a  copy  whereof,  with  the  conditions  an- 
nexed, is  herewith  filed  and  made  a  part  hereof.    And  plaintiff 

says  that  on  the  night  of ,  18 — ,  the  property  so 

insured  of  which  the  said  plaintiff  was  the  owner,  and  which  was 

at  the  time  of  the  value  of dollars,  with  the  building 

mentioned  in  said  policy  as  containing  the  same,  was  destroyed 
by  fire,  and  without  any  fault  of  the  plaintiff  was  wholly  consumed 
and  loat.  And  plaintiff  says  he  had  effected  other  insurance  upon 
said  property  so  insured  in  the  sum  of dollars,  as  permit- 
ted by  the  terms  of  said  policy.  And  plaintiff  says  that  he  has 
performed  all  the  stipulations  and  conditions  of  said  policy  on 
his  part  to  be  performed  except  such  as  were  expressly  waived 
by  said  company,  to  wit  (here  insert  a  statement  of  any  condition 
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thus  waived  and  allege  the  waiver  thereof);  and  that  since  such 
stipulations  have  been  so  performed  more  than  sixty  days  have 
elapsed,  and  plaintiff  therefore  says  that  said  defendant  became 

and  is  indebted  to  him  in  the  sum  of dollars,  that  being 

one-third  of  the  whole  amount  of  said  loss,  and  the  proportion 

which  the dollars  insured  by  the  policy  above  named 

bears  to  the  whole  amount  of  insurance  upon  said  property,  and 
that  said  defendant,  though  often  requested,  refused  and  still  re- 
fuses to  pay  the  same  or  any  part  thereof. 

Wherefore  plaintiff  demands  judgment  for dollars. 

M.  S.  J.,  AU'yfor  Plaintiff. 

No.  98. 
Upon  a  policy  of  insurance  upon  goods  to  recover  a  particular  average. 

State  of  Indiana, Cownty^ 

A.  B.  m.  0.  D.         In  the Courts Term^  i8—. 

The  plaintiff  cpmplains  of  the  defendant,  and  says  tliat  the 

plaintiff,  on  the day  of ,  18 — ,  at ,  by  a  policy 

of  insurance,  of  which  a  copy  is  herewith  filed,  amongst  other 
things,  caused  himself  to  be  insured,  lost  or  not  lost,  at  and  from 

to ,  upon  any  kind  of  goods  and  merchandise  in 

the  ship  called ,  and  on  the  freight  thereof,  beginning  the 

adventure  upon  the  goods  and  merchandise  from  the  loading 
thereof  on  board  the  said  ship  {or  steamboat)  as  above,  until  the 
said  goods  and  merchandise  should  be  safely  discharged  and 

landed,  valued  at dollars,  on  freight  and  cargo,  including 

deck  load,  against  perils  of  the  seas  {or  rivers);  and  afterwards,  and 
whilst  the  said  ship  {or  boat)  was  proceeding  on  her  aaid  voyage, 

and  before  her  arrival  at ,  aforesaid,  and  during  the  said 

risk,  the  said  goods  being  then  on  board  thereof,  were,  by  the  perils 
of  the  sea  {or  river),  and  the  other  perils  insured  against, 
wetted,  damaged,  wasted  and  despoiled,  whereby  the  plaintiff 
sustained  an  average  damage  or  loss  on  the  said   goods  to  a 

larger  amount  than  per  cent,  on  all  the  money  insured 

thereon,  to  wit:  to  amount  of dollars  by  the  hundred  for 

each dollars  insured  thereon  as  aforesaid,  whereby  the 

defendant  became  liable  to  pay  to  the  plaintiff dollars, 

being  the  defendant's  proportion  of  the  said  average  loss  upon 
and  in  respect  of  the  said  sum  of dollars  by  Uie  defendant 
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80  insnred.  And  the  plaintiff  says  that  all  the  conditions  prece- 
dent have  been  performed,  and  all  events  have  happened,  and 
things  exist,  and  periods  of  time  have  elapsed  to  entitle  the 
plaintiff  to  a  performance  by  the  defendant  of  his  contract,  and 
to  entitle  the  plaintiff  to  maintain  this  action;  yet  the  defendant 

has  not  paid  the  said  sum  of dollars  to  the  plaintiff,  and 

the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  N.,  AWy  for  Plaintiff, 

No.  98. 

UlNm  a  policy  of  insarance  upon  the  carg^o  of  a  ship  or  boat  and  freight, 

for  a  total  loss. 

State  of  Indiana, County. 

A.  B.  vs.  0.  D.         In  the Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

plaintiff,  on  the day  of ,  18 — ,  at ,  by  a  certain 

policy  of  insurance,  of  which  a  copy  is  herewith  filed,  amongst 
other  things,  caused  himself  to  be  insured,  lost  or  not  lost,  at 
and  from to ,  upon  any  kind  of  goods  and  mer- 
chandise in  the  ship  {or  steamboat)  called  ,  and  on  the 

freight  thereof,  beginning  the  adventure  upon  the  goods  and 
merchandise  from  the  loading  thereof  on  board  the  said  ship 
(fir  boat)  as  above,  until  the  said  goods  and  merchandise  should 

be  safely  discharged  and  landed,  valued  at  dollars,  on 

freight  and  cargo,  inclnding  deck  load,  against  perils  of  the  sea 
{or  river),  and  by  a  cfertain  memorandum  thereunder  written, 
com,  fish,  salt,  fruit,  flour  and  seed  were  warranted  free  from 
average,  unless  general,  or  the  ship  ((>rboat)  should  be  stranded; 
Bngar,  tobacco,  hemp,  flax,  hides  and  skins  were  warranted  free 

from  average,  under  dollars  per  cent.;   and  all  other 

goods,  also  the  ship  {or  boat)  and  freight,  were  warranted  free 

from  average  under per  cent.,  unless  general,  or  the  ship 

(ar  boat)  should  be  stranded;  and  the  defendant,  in  considera- 
tion of  certain  premiums  of  insurance  paid  by  the  plaintiff  to 
the  defendant,  then  and  there  became  an  insurer  to  the  said 
plaintiflT,  and  duly  subscribed  the  said  policy,  as  such  insurer,  to 
the  plaintiff,  for  the  sum  of dollars,  upon  the  said  prem- 
ises in  the  said  policy  mentioned;   and  the  said  policy  being 
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made,  goods  of  great  valne  had  been  and  were  shipped  and  loaded 

at ,  aforesaid,  in  and  on  board  of  the  said  ship  {or  boat), 

to  be  carried  therein  as  cargo,  on  the  said  voyage  for  certain 
freight,  and  that  the  plaintiff  was  then,  at  tlie  time  of  the  com- 
mencement of  the  risk,  and  from  thence  until  and  at  the  time  of 
the  loss  hereinafter  mentioned,  interested  in  the  said  cargo  and 
freight  insnred,  to  the  value  and  amount  of  all  the  moneys  by 
him  ever  insured  thereon  to  the  value  in  the  said  policy  men- 
tioned; and  the  said  ship  {or  boat),  and  the  said  goods  on  board 

thereof,  depart^  and  set  sail  from  ,  aforesaid,  on  her 

said  voyage,  and  before  her  arrival  at ,  aforesaid,  to  wit, 

on  the  day  of ,  18 — ,  at ,  the  said  ship  {or 

boat)  and  goods  were,  by  the  perils  and  dangers  of  the  seas  {or 

rivers),  wholly  losty  and  did  never  arrive  at  ,  aforesaid, 

whereby  plaintiff  lost  the  freight  of  the  said  goods;  and  although 
all  conditions  precedent  have  been  performed,  and  all  events 
have  happened,  and  things  exist,  and  periods  of  time  have  elapsed 
to  entitle  the  plaintiff  to  a  performance  by  the  defendant  of  his 
contract,  and  to  entitle  the  plaintiff  to  maintain  this  action,  yet 

the  defendant  has  not  paid  the  plaintiff  the  said  sum  of  

dollars,  and  the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  G.,  Atfy  for  Plaintiff. 

No.  04. 
Upon  a  parol  contract  for  fire  insoranoe. 

State  of  Indiaka, Cowni/y^ 

In  the Courts Temi^  i8 — . 

A.  B. !)«.  The Fire  Insurance  Company. 

Said  plaintiff  complains  of  the  defendant,  and  says  that  the 
defendant  is  an  insurance  corporation  organized  under  the  laws 
of  the  state  of  Indiana  (or  the  state  of  ,  and  duly  au- 
thorized to  transact  business  in  this  state).     That  on  the — 

jjay  of  ,  18 — ,  at  ,  the  plaintiff  being  the  owner 

of  a  certain  lot  known  as  lot ,  in  the  city  of ,  in 

said  county,  on  which  was  then  and  there  situate  a  house  of  the 
value  of dollars,  the  defendant,  in  consideration  that  the 


r 


No.  95.]  COMPLAINTS  ON  CONTRACT.  535 

plaintiff  then  and  there  paid  'to  its  agent,  A.  6.,  who  was  then 
and  there  authorized  to  receive  the  same  and  to  make  contracts 

of  insurance, dollars,  as  and  for  the  premium  iherefor, 

by  said  agent,  then  and  there  undertook  to  insure  said  house  to 
said  plaintiff  against  destruction  or  loss  by  fire  in  the  sum  of 

dollars,  for  the  term  of months  from  the  date 

thereof,  and  then  and  there  became  an  insurer  of  said  house  to 
the  plaintiff  against  fire  for  said  sum  during  said  term.     That 

said  house  was,  within  said  term,  to  wit,  on  the day  of 

,  18 — ,  totally  destroyed  by  fire.  That  all  conditions  pre- 
cedent had  been  performed  by  said  plaintiff,  and  all  periods  of 
time  had  elapsed,  and  all  events  had  happened  to  entitle  the 
plaintiff  to  maintain  this  action  before  the  same  was  brought. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  C.  C,  Att'y  for  PlaiiUiff. 

No.  95. 

Upon  a  policy  of  insurance  upon  a  dwelling-house  and  ftimiture,  etc, 

against  an  insnrance  company. 

State  of  Indiana,  County^ 

In  the Qmrtj Term,  i8—. 

A.  B.  vs.  0.  D  Insurance  Company. 
The  plaintiff  complains  of  defendant,  and   says  that  by  a 

policy  of  insurance,  dated  the  day  of  ,  18 — ,  a 

copy  of  which  is  herewith  filed,  after  reciting  that  the  plaintiff, 

in  the  said  policy  described  as ,  of ,  had  paid  the 

sum  of  dollars  to  the  defendants,  and  had  agreed  to  pay 

to  the  defendants  the  sum  of dollars  on  the day 

of ,  18 — ^  and  the  like  sum  of dollars  yearly,  on 

(etc.),  during  the  continuance  of  said  policy,  for  insuring  against 

loss  or  damage  by  fire  the  sum  of dollars  on  his,  the 

plaintiflTs,  dwelling-house,  which  was,  and  is,  as  in  the  said  policy 

described,  brick,  built  (etc.),  and  dollars  on  household 

goods,  and  linen,  wearing  apparel,  and  printed  books,  and  plate, 
in  such  dwelling-house  (here  describe  nature  of  property  in- 
sured), it  was  declared  that  from  the  date  of  said  policy  until  the 

day  of  ,  18 — ,  and  so  long  afterwards  as  the 

plaintiflf  should  pay,  and  the  directors  of  said  company  should 
be  willing  to  accept,  the  said  sum  of dollars  yearly,  at  the 
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time  aforesaid,  the  stock  and  funds  of  the  said  company  should 
be  subject  and  liable  to  pay  or  make  good  to  the  said  plaintiff  all 
such  damage  and  loss  as  he  should  suffer  by  fire  happening  to 
the  said  premises  insured,  not  exceeding  the  sum  of  dol- 
lars in  the  whole,  or  respectively,  as  aforesaid,  but  subject,  never- 
theless, to  the  conditions  indorsed  on  the  said  policy,  of  which  a 
copy  is  herewith  filed.    And  the  plaintiff  says  that  at  the  time 
of  the  making  of  said  policy,  and  during  the  said  risk,  and  at 
the  time  of  the  loss  hereinafter  mentioned,  he,  the  plaintiff,  was 
interested  in  the  premises  so  insured,  as  aforesaid,  to  the  full 
amounts  so  insured  thereon;  and  that  after  the  making  of  the 
said  policy,  and  during  the  said  risk,  and  whilst  the  said  policy 
was  in  force,  the  premises  insured  were  destroyed  by  fire,  whereby 
the  plaintiff  sustained  damage  and  loss  on  the  said  premises  in- 
sured to  the  amount  insured  thereon,  aforesaid,  to  wit,  the  sum 
of dollars.    And  although  all  conditions  have  been  per- 
formed and  fulfilled,  and  all  events  and  things  existed  and  hap- 
pened, and  all  periods  of  time  have  elapsed,  to  entitle  the  plaintiff 
to  a  performance  by  the  defendants  of  their  said  contract,  and  to 
enable  the  plaintifi'  to  maintain,  and  nothing  existed  or  has  oc- 
curred to  prevent  the  plaintiff  from  maintaining  this  action,  yet 
the  defendant  has  not  paid  or  made  good  the  said  damage  and 
loss  so  sustained  by  him,  as  aforesaid,  nor  has  the  defendant  re- 
instated  the  premises  so  insured  and  destroyed,  as  aforesaid. 

Wherefore  the  plaintiff  demands  judgment  for  -^— —  dollars, 
and  other  proper  relief.  0.  C.  A.,  Atfy  for  Plaintiff. 

Na96. 
IndebitatoB,  parag:raph  for  general  averageb 

State  op  Indiana, County^ 

A.  B.  VB.  0.  D.         In  the Courts Temij  i8 — \ 

The  plaintiff  complains  of  the  defendant,  and  says  that  aaid 
defendant  is  indebted  to  him  for  general  average  due  and  paya- 
ble from  the  defendant,  for  and  in  respect  of  goods  of  the  defend- 
ant having  been  carried  by  the  plaintiff  on  board  a  ship  of  the 
plaintiff  upon  a  certain  voyage  for  the  defendant,  at  hia  request; 
and  in  respect  ot  certain  losses,  damages,  and  expenses  incurred 
by  the  plaintiff  in  and  about  the  preservation  of  the  said  ship 
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and  her  cargo,  and  the  said  goods  of  the  defendant  from  damage 
and  loss  during  the  said  voyage,  of  all  which  a  bill  of  particulars 
is  herewith  filed. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  W,  R.,  AWyfor  Plaintiff, 

No.  97. 

AGtion  for  premiums  of  insurance  under  a  contract  between  an  Insurance 

company  and  the  owner  of  a  steamboat. 

State  of  Indiana, County^ 

In  the Circuit  Cowrt, Term^  iS- — . 

The Insurance  Co,  w.  0.  V.,  W.  S.  V.  and  A.  S. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  from 

the  day  of ^  18 — ,  to  the day  of , 

18 — J  defendants  were  the  owners  of  the  steamer ;  that 

on'  said  day,  in  consideration  that  defendants  undertook  and 
promised  to  pay  the  plaintiff  certain  premiums,  said  plaintiff  exe- 
cnted  and  delivered  to  said  defendant  a  policy  of  insurance,  and 
plaintiff  says  that  at  the  expiration  of  the  term  to  which  said 

policy  by  its  terms  applied,  to  wit,  on  the day  of , 

18 — ,  it  was  agreed  by  and  between  the  plaintiff  and  the  defend- 
ants, that  said  policy  should  be  renewed  for  one  year  thereafter, 

to  wit,  till  the day  of ,  18 — ,  upon  the  same  terms, 

defendants  then  and  there  promising  to  pay  premiums  as  afore- 
said, which  agreement  for  renewal  was  then  and  there  indorsed 

upon  said  policy,  and  afterwards,  to  wit,  on  or  about  the 

day  of  ,  18 — ,  it  being  inconvenient  for  the  defendants 

to  pay  said  premiums  monthly  according  to  the  terms  of  said 
policy,  and  said  policy  being  about  to  be  forfeited,  according  to 
its  terms,  on  account  of  the  nonpayment  of  said  premiums  as 
aforesaid,  to  wit, dollars  per  month  monthly,  in  consid- 
eration that  said  defendants  agreed  and  promised  to  pay  said  pre- 
miums at  the  end  of  the  year,  to  wit,  on  said day  Jof 

,  18 — ,  said  plaintiffs  agreed  and  expressly  stipulated  that 

the  nonpayment  of  said  premiums  monthly,  according  to  the 
terms  of  said  policy^  would  not  work  a  forfeiture  of  said  policy, 
and  plaintiffs  say  that  there  are  due  of  premiums  accruing  to  the 
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plaintiffs  under  said  policy  $ ,  which  remains  unpaid,  for 

which  plaintiffs  demand  judgment  and  other  proper  reliel 

W.  &  L,  AU'y^  for  Plamtiff. 

No.  08. 
Action  on  a  life  policy  of  insurance. 

Statb  of  Indiana, Cav/ntyj 

In  the Circuit  Court, Terrriy  i8—. 

M.  E.  H.,  Administratrix  of  the  Estate  of  J.  G.  H.,  deceased,  v%. 
The  N.  E.  L.  I.  Company. 

The  plaintiff  M.  E.  H.,  who  is  administratrix  of  the  estate  of  J. 
6.  n.,  deceased,  duly  qualified,  complains  of  the  said  defendant, 
TheN.  E.  Life  Ins.  Co.,  and  says  that  the  defendant  is  a  foreign 
corporation,  and  that  it  has  an  agency  in  said  county,  and  J.  H.B. 

is  the  agent  of  said  defendant  in  said  county,  and  on  the 

day  of ,  18 — ,  the  defendant,  in  consideration  of  the  pay- 
ment to  it  of  the  premium  of dollars,  by  the  said  decedent 

J.  G.  H.,  executed  to  the  said  J.  G.  H.  a  policy  of  insurance  on 
his  life,  a  copy  ojE  which  is  herewith  filed  as  a  part  of  this  com- 
plaint, whereby  the  defendant  promised  to  pay  to  the  said 
assured,  his  executors,  administrators  or  assigns,  the  sum  of 

dollars, days  after  due  notice  of  the  proof  of  the 

death  of  said  assured,  during  the  continuance  and  before  the 
termination  of  said  policy,  subject  to  the  conditions  in  said  policy 

mentioned.    That  on  the day  of ,  18 — ,  at y 

Indiana,  the  said  J.  G.  H.  died ;  that  on  the day  of , 

18 — ,  the  plaintiff  furnished  the  defendant  with  proof  of  the 
death  of  J.  G.  H.,  and  otherwise  duly  performed  idl  the  condi- 
tions of  the  said  policy  on  her  part;  that  the  said  J.  G.  BL,  dur- 
ing  his  lifetime,  duly  performed  all  the  conditions  of  said  policy 
on  his  part;  that  the  defendant  has  not  paid  said  sum,  nor  any 
part  thereof,  but  the  same  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars. 

J.  0.  D.,  AW y  for  Plaintiff. 
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« 

No.  99. 
On  a  ship  for  a  total  loss. 

State  op  Indiana, County, 

In  the Cowrtj Term,  i8 — . 

A.  B.  w.  0.  D.  InBiirauce  Company. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  18 — ,  at ,  made  to 

him  a  policy  of  insurance,  a  copy  of  which  is  herewith  filed,  for 

the  sum  of dollars,  on  the  ship ,  against  the  perils 

of  the  seas,  and  other  perils  therein  mentioned,  in  a  voyage  from 
B.  to  C,  in  S.,  and  at  and  from  0.  to  her  port  of  discharge  in  the 
United  States;  and  while  proceeding  on  said  voyage,  the  ship 
was  wrecked  and  totally  lost  by  the  perils  of  the  seas;  and  the 

defendants  had  notice  of  said  loss  on  the day  of , 

18 — ,  and  were  bound  to  pay  the  amount  of  said  loss  to  the 
plaintiff,  within  sixty  days  after  said  notice;  and  the  plaintiff 
performed  all  conditions  required  by  said  policy;  and  the  defend- 
ants owe  the  plaintiff  therefor  the  said  sum  of dollars, 

which  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.  W.,  AtVy  for  Plaintiff. 

No.  100. 
Upon  a  charter  party  of  a  steamboat. 

State  of  Indiana, County, 

In  the Circuit  Court, Term,  i8 — . 

A.  M.  H.,  0.  A.  S.,  J.  M.  0.  and  J.  A.  H.  w.  J.  T.  McO.,  J.  G. 
and  P.  D.  V. 

Par.  1.  The  plaintiffs  complain  of  the  defendants,  and  say 
that  on  the day  of ,  18 — ,  the  plaintiffs  and  de- 
fendants made  and  entered  into  a  written  charter  party,  a 
copy  whereof  is  herewith  filed,  whereby,  in  consideration  that 
the  plaintiffs  would  hire  to  the  defendants  the  steamer  M.  for 
the  time  therein  specified,  the  defendants  agreed  and  promised 
to  pay  to  the  plaintiffs  for  the  use  of  said  steamer,  the  sum  of 
twenty  dollars  for  each  and  every  day  of  the  existence  of  said 
charter;  and  plaintiffs  say  that  in  pursuance  of  said  written  con- 
tract they  delivered  the  said  steamer  to  the  defendants,  and 
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defendants  received  the  same,  and  are  now  indebted  to  the 
plaintiflFs  on  said  contract  in  the  sum  of dolkrs. 

Par  2. ,  And  plaintiffs  farther  complaining  of  the  defendants, 

say  that  the  defendants  are  indebted  to  them  in  the  sum  of 

dollars  for  goods  and  chattels  heretofore  sold  and  delivered  by 
the  plaintiffs  to  the  defendants  at  their  special  instance,  a  bill  of 
particulars  whereof  is  filed  herewith. 

Par.  8.    The  plaintiffs  further  complaining  of  the  defendants, 

say  that  on  the day  of ,  18 — ,  the  plaintiffs  and 

defendants  entered  into  a  written  charter  party,  a  copy  whereof 
is  filed  with  the  first  paragraph  of  this  complaint,  and  prayed  to 
be  taken  as  part  hereof,  whereby,  in  consideration  that  the  plaint- 
iffs would  hire  to  the  defendants  the  steamer  M.,  for  the  time 
therein  specified,  the  defendants  agreed  and  promised  that  they 
would  pay  to  the  plaintiffs  for  the  use  of  said  steamer  the  sum 

of dollars  per  day  during  the  time  specified  in  said  written 

contract,  and  would,  at  the  expiration  thereof,  deliver  the  said 
steamer  to  the  plaintiffs  free  from  liens  or  incumbrances;  and 
plaintiffs  say  that  in  pursuance  of  said  contract  they  delivered 
said  steamer  to  the  defendants,  who  received  the  same,  and  kept 

possession  thereof  for days,  but  did  not  return  said  steamer 

free  from  incumbrances;  on  the  contrary  thereof,  during  the 
time  that  defendants  controlled  and  run  said  boat,  they  purchased 
divers  bills  of  goods  on  account  of  said  boat  (a  bill  of  particulars 
whereof  is  herewith  filed),  for  which  the  sellers  have  and  hold 
liens  on  said  boat,  and  defendants  refused  and  failed  to  pay  for 
the  same,  and  to  prevent  the  said  boat  from  being  attached,  the 
plaintiffs  were  compelled  to  pay,  and  did  pay,  said  several  lien 
claims,  amounting  to dollars. 

Wherefore  the  plaintiffs  demand  judgment  for dollars. 

0.  J.,  AWyfoT  FlaintiffB. 


I 

{ 
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No.  101. 
For  rent. 

State  of  Indiana, Cov/nty^ 

In  the Circuit  Cowrt^ Term^  i8 — . 

S.  L.,  N.  S.,  E.  DeG.  and  M.  DeG.,  his  wife,  N.  S.,  M.  S.,  F.  S., 
J.  S.,  by  V.  S.,  their  guardian  or  next  friend,  W.  R.  and  J.  R., 
his  wife,  A.  S.,  A.  J.  S.,  M.  S.,  W.  A.  and  A.  A.,  his  wife,  J. 
£.  L.,  P.  L.,  and  M.  L.,  by  J.  L.,  his  guardian  and  next  friend, 
w.  T.  McF. 

The  plaintiffs  complain  of  the  defendant,  and  say  that  the 
said  defendant  is  justly  indebted  to  the. plaintiffs  in  the  sum  of 

dollars,  as  and  for  the  reasonable  rent  of  the  farm  in 

U.  T.,  V.  County,  Indiana,  owned  and  occupied  by  A.  L.,  de- 
ceased, at  the  time  of  his  death,  and  now  occupied  by  the  defend- 
ant; the  said  farm  was  occupied  during  the  year  18 —  by  the 
defendant  as  the  tenant  of  the  plaintiffs,  the  said  defendant 
agreeing  to  pay  the  plaintiffs  for  the  use  and  occupation  thereof 
80  mach  as  it  was  reasonably  worth;  that  the  use  and  occupa* 
tion  of  said  farm  for  the  year  18 —  was  and  is  reasonably  worth 

dollars,  which  sum,  with  interest  thereon,  is  due  and 

wholly  unpaid. 

"Wherefore  plaintiffs  pray  judgment  for  dollars,  and 

other  proper  relief.  B.  &  G.,  Atfya  for  Plamtiffa. 

No.  102. 
Complaint  on  forei^  judgment. 

State  of  Indiana, Cotrnty^ 

A.  B.  V8,  0.  D.  In  the Cowrty Temiy  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  in  the circuit  court  of  the 

state  of  Illinois,  a  court  of  general  jurisdiction,  in  a  certain  cause 
pending  in  said  court,  wherein  the  plaintiff  herein  was  plaintiff 
and  said  G.  D.  was  defendant,  said  court  haying  jurisdiction 
both  of  the  persons  of  the  defendant  and  the  subject  matter  of 
said  action,  rendered  a  judgment  in  favor  of  the  plaintiff  and 

against  the  defendant,  for  the  sum  of dollars.    That  said 

judgment  remains  of  record  wholly  unsatisfied.    And  the  plaint- 
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iff  further  avers  that,  by  an  act  of  the  legislature  of  said  state 
of  Illinois,  entitled  (here  give  title),  which  act  was  then  in  force, 
and  which  is  in  the  words  and  figures  following,  to  wit  (here  set 
out  act  in  hmc  verba);  the  judgments  rendered  in  said  state  after 
the  passage  of  said  act,  bear  interest  from  their  rendition  at  the 
rate  of  ten  per  cent,  per  annum. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  P.,  AWy  for  Plaintiff, 

Na  108. 
On  a  warranty  of  the  quality  of  ^oods  sold  by  description. 

.  Statb  of  Indiana, County y 

A.  B.  V9.  0.  D.         In  the Cowrt^ Term,  iS—. 

The  said  plaintiff  complains  of  the  defendant,  and  says  that 

the  defendant   on  the day  of ,  18 — ,  at ,  by 

warranting  a  cargo  of  Aracan  rice  "  to  arrive  "  to  be  fair  average 
Necreusie  rice,  the  plaintiff  bought  from  the  defendant,  and  the 
defendant  sold  to  the  plaintiff,  the  said  cargo;  and  although  the 
plaintiff  has  performed  all  conditions  precedent  on  his  part,  and 
all  events  have  happened  and  occurred,  and  all  periods  have 
elapsed,  to  entitle  the  plaintiff  to  a  performance  of  the  defendant's 
contract,  and  to  enable  the  plaintiff  to  maintain  this  action,  yet, 
although  the  said  cargo  consisted  of  Nccreusie  rice,  the  said  rice 
was  not  fair  average  Necreusie  rice;  whereby  the  said  rice  was  of 
less  value  to  the  plaintiff  than  it  otherwise  would  have  been,  and 
he  has  been  obliged  to  resell  the  same  at  a  loss,  and  has  incurred 
great  expense  in  and  about  ascertaining  the  quality  of  the  said 
rice,  and  in  and  about  warehousing  the  same;    whereby  the 
plaintiff  has  suffered  loss  and  damage  in  the  sum  of dol- 
lars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  P.  P.,  Att^y  for  Plaintiff, 

Ko.  104. 

On  a  warranty  that  mannftu^tored  goods  were  fit  for  the  purpose  for 

which  they  were  boaght 

State  of  Indiana, County^ 

A.  B.  vs.  0.  D.         In  the Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
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fendant,  on  the day  of ,  18 — ^5  at ,  by  war- 
ranting that  certain  tin  was  fit  and  proper  for  sheathing  the  roof 
of  the  dwelling  of  the  plaintiff,  sold  the  same  to  the  plaintiff  for 
such  purpose,  yet  the  said  tin  was  not  fit  and  proper  for  the  said 
purpose;  and  the  plaintiff,  after  having  used  the  said  tin  for  the 
said  purpose,  incurred  great  expense  in  having  the  same  removed 
from  the  roof  of  his  dwelling,  and  causing  the  same  to  be  sheathed 
with  other  and  fit  and  proper  tin,  whereby  he  was  and  is  dam- 
aged   dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  "W.  T.,  AWy  for  Plamtiff. 

< 

No.  105. 
On  a  warranty  on  a  sale  of  goods  by  sample. 

State  of  Indiana, County^ 

A.  B.  w.  C.  D.         In  the Courts Term^  18 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  18 — ,  at ,  sold  to 

the  plaintiff bushels  of  wheat,  by  producing  to  him  a  pre- 
tended sample  thereof  and  warranting  that  the  said  wheat  was 
equal  in  quality  or  description  to  such  sample;  yet  the  said  wheat 
was  not  then  equal  in  quality  or  description  to  the  said  sample; 
whereby  the  plaintiff  lost  divers  gains  and  profits,  which  would 
otherwise  have  accrued  to  him,  and  also  the  price  which  he  paid 

the  defendant  for  the  same,  and  whereby  he  was  damaged 

dollars. 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  T.  A.,  AWy  for  PlavnUff. 

No.  106. 

Complaint  for  a  breach  of  a  warranty  of  the  soundness  of  a  horse. 

State  of  Indiana, County^  . 

A.  B.  V8.  C.  D.         In  the Courts Term^  18—. 

The  plaintiff  complains  of  the  defendant,  and  says  the  de- 
fendant, on  the  day  of ,  18 — ,  at ,  by  war- 
ranting a  horse  to  be  then  sound,  and  quiet  to  ride,  sold  the  said 
horse  to  the  plaintiff;  yet  the  said  horse  was  not  then  sound  and 
quiet  to  ride;  and  the  plaintiff,  in  the  iona  Jide  belief  that  such 
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warranty  was  true,  afterwards  sold  the  said  horse  to  L.  M.  by 

warranting  the  same  to  be  then  sound,  and  quiet  to  ride,  and 
thereby  the  plaintiff  was  compelled  to  repay  the  price  thereof  to 
the  said  L.  M.,  and  the  plaintiff  has  thereby  incurred  expense  in 
causing  the  said  horse  to  be  examined  by  a  veterinary  surgeon, 
and  in  keeping  and  taking  care  of  the  same,  and  has  been  dam- 
aged in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.  G.,  AtVy  for  Plaintiff. 

No.  107. 

Grantee  a^i^ainst  grantor  in  adeed  of  warranty  with  a  covenant  of  seizin^ 
and  against  incnmbeances  for  breaches  of  covenant. 

StATE  OF  Indiana,  County^ 

A.  B.  V8.  C.  D.         In  the CovHy Term^  iS — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
defendant,  on  the  day  of ,  18 — ,  at ,  de- 
livered to  him  a  deed,  a  copy  whereof  is  herewith  filed,  whereby 
he  covenanted  that  he  was  seized  in  fee  of  tHe  premises  therein 
mentioned,  that  the  same  were  free  from  incumbrance,  and  that 
he  would  warrant  and  defend  the  same  against  the  claims  of  all 
persons;  and  the  defendant  was  not  seized  in  fee  of  a  part  of  the 
land  described  as  follows  (describing  it),  but  the  same  was  held 
adversely  by  one  L.  M.;  and  the  residue  of  the  said  land  was  not 
free  from  incumbrances,  but  was  subject  to  a  mortgage  to  one 

T.  S.,  to  secure  the  payment  of dollars;  and  the  defendant 

has  not  warranted  and  defended  the  premises  against  the  rightful 
claims  of  all  persons,  but  one  W.  S.  has  a  claim  for  one-third 
thereof  for  life,  and  has  compelled  the  plaintiff  to  suffer  parti- 
tion thereof;  whereby  the  plaintiff  was  evicted  therefrom,  and 
has  suffered  damages  in  the  sum  of dollars. 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  L.  S.,  Atffyfor  Plaintiff. 
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No.  108. 

PnrchaBer  against  vendor  on  a  contract  for  the  sale  of  goods  sold  by  de- 
scription, for  delivering  goods  inferior  to  the  description. 

State  of  Indiana, County^ 

A.  B.  w.  0.  D.         In  the : —  Courts Terrrij  x8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 
day  of ,  18 — ,  at ,  it  was  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant,  that  the  defendant  should 
sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff  should  buy 

and  accept  from  the  defendant, sacks  of  flour,  at  the  price 

of dollars  per  sack,  of  the  same  quality  as  certain  flour 

which  the  defendant  had  then  lately  sold  and  delivered  to  G.  H. ; 
and  all  conditions  were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed,  necessary  to  entitle  the  plaintiff  to  have  such  flour 
delivered  as  aforesaid;  yet  the  defendant  did  not  deliver  to  the 
plaintiff  any  such  flour  as  aforesaid,  but  delivered  to  the  plaintiff, 
as  and  for  the  flour  so  agreed  to  be  sold  and  delivered  as  afore- 
said, certain  flour  not  of  the  same  quality  as  the  flour  which  he 
had  so  sold  and  delivered  to  the  said  G.  H.,  but  of  an  inferior 
quality,  which  was  paid  for  at  the  agreed  price;  whereby  the 
plaintiff  lost  the  price  paid  for  the  said  flour,  and  the  profits 
which  he  would  have  derived  from  the  performance  of  the  said 
agreement  by  defendant,  and  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.,  Atffy  for  Plaintiff. 

Na  109. 
Vendee  against  vendor,  for  not  delivering  goods. 

Statu  of  Indiana, Cav/nty^ 

A.  B.  vs.  C.  D.         In  the Courts Termy  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  the  plaintiff  bargained 

and  a^eed  with  the  defendant  to  buy  of  him,  and  the  defendant 

then  sold  to  the  plaintiff  certain  goods,  at dollars,  to  be 

delivered  by  the  defendant  to  the  plaintiff,  on  the day  of 

-,  and  to  be  paid  for  by  the  plaintiff  to  the  defendant'  on 

delivery^  yet  the  defendant  did  not  deliver  tlie  said  goods  to  the 
Vol-  L— 35 
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plaintiff  on  said  day,  or  at  any  other  time;  whereby  the  plaintiff 
ha6  been  deprived  of  the  gains  and  profits  which  would  have  ac- 
crued to  him  from  the  delivery  of  the  said  goods,  and  the  plaintiff 

suffered  damages dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.,  AtPy  for  PlairUiff. 

•  No.  110. 
For  recovery  of  a  reward  offered  for  lost  property. 

State  of  Indiana, County^ 

A.  B.  V8.  0.  D.        In  the Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on 
the day  of ,  18 — ^  at ,  the  defendant  prom- 
ised to  pay dollars  to  aoy  person  who  should  find  and 

would  deliver  to  the  defendant  a ,  then  lately  lost  by  him, 

and  the  plaintiff  having  found  the ,  delivered  it  to  the  de- 
fendant, and  requested  him  to  pay  the  plaintiff  the  said 

dollars,  but  the  defendant  has  not  paid  the  same,  and  it  remains 
unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliet  W.  W.,  Atffyfor  Plaiavtiff. 

No.  111. 

For  a  reward  offered  by  the  defendant  by  public  advertisement  for  tlie 

diseovery  of  an  offender. 

State  of  Indiana, County j 

A-  B.  V8.  0.  D.         In  the Cowrt^ Term^  iS — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
defendant,  on  the day  of ,  18 — ,  at ^  pub- 
lished an  advertisement,  whereby,  after  reciting  that  W.  C.  had 
been  robbed,  and  that  there  was  great  reason  to  suppose  that  he 
had  been  murdered,  the  defendant  promised  that  whosoever  would 
give  such  information  as  would  lead  to  the  discovery  of  the  mur- 
derer of  the  said  W.  0.,  should,  on  conviction,  receive  a  reward 

of  dollars,  and  that  any  person  concerned  therein,  or 

privy  thereto,  except  the  person  who  actually  committed  the 
offense,  should  be  entitled  to  such  reward,  and  every  exertion  used 
to  procure  a  pardon;  and  by  the  said  advertisement  the  defend- 
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ant  directed  that  the  said  iDformation  should  be  giren,  and  ap- 
plication for  the  said  reward  be  made,  to  him  or  to  Mr.  W., 
solicitor  A.  S.,  a  copy  of  which  advertisement  is  herewith  filed; 
and  the  plaintiff,  not  being  the  party  who  actually  committed  said 
offense,  gave  to  the  defendant  snch  information  as  led  to  the  dis- 
covery that  E.  F.  was  the  murderer  of  said  W.  C. ;  and  the  said  £. 
F.  was,  in  due  course  of  law,  tried  for  and  convicted  of  the  said 
murder,  in  consequence  of  such  information  given  by  the  plaintiff 
as  aforesaid;  of  all  which  the  defendant  had  notice,  and  was 
requested  by  the  plaintiff  to  pay  the  same,  yet  the  same  remains 
unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars. 

S.  W.  G.,  AWy  far  Plaintiff. 

No.  112. 
For  work  and  labor* 

Sta.te  of  Indiana, County ^ 

L.  G.  A.  m.  H.  F.       In  the CouH^ Term^  —i8. 

L,  G.  A.  complains  of  H.  F.,  and  says  that  the  defendant  is 

indebted  to  her  in  the  sum  of dollars,  for  work  and  labor 

and  personal  services  rendered  by  the  plaintiff  for  the  defendant 
in  nursing  and  caring  for  the  defendant's  infant  child,  from  the 

day  of ^  18 — ,  until  the day  of ,  18 — , 

at  the  special  request  of  the  defendant  as  per  bill  of  particulars 

herewith  filed.    And  the  plaintiff  demands  a  judgment  for 

dollars,  and  for  all  other  proper  relief.      A.  Jj.^for  Plaintiff. 

BILL  OF  PARTICULARS. 


—. ,  18—. 

H.  F.  to  L.  A.,  Dr. 

To  maidng  dothes,  for  nxnnng,  boarding  and  raising  your  infant  child, 

from  this  date  until  the  day  of  ^  18—,  when  said  child 

died, years. months,  and days,  at  % ^per  year,  $ — 

To  specaal  attention  and  care  during  sickness  of  the  child — 
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No.  118. 
Upon  a  replevin  undertaking. 

State  of  Indiana, Cotmiy, 

In  the Circuit  Courts Term^  i8—. 

L.  H.  V8.  V.  L.  &  E.  S.  B. 

The  plaintiff  complains  of  said  defendants,  and  says  that  on  the 

day  of  ,  18 — ,  said  |def endant  V.  L.  filed  in  the 

court  of county, ,  his  complaint  and  affidavit,  by 

which  complaint  and  affidavit  said  defendant  Y.  L.  sought  to  re- 
cover from  the  plaintiff  certain  goods,  in  said  complaint  and 
affidavit  described,  which  were  then  alleged  to  be,  and  were, 

and  are  of  the  value  of dollars;  whereupon  the  clerk  of 

said  court,  on  the  same  day,  issued  a  writ  and  directed  and 
delivered  the  same  to  the  sheriff  of  said  county,  commanding 
said  sheriff  to  take  said  goods  from  said  plaintiff  and  deliver  the 
same  to  said  defendant  L.,  he  giving  the  written  undertaking 
required  bylaw;  whereupon,  on  the  same  day,  said  sheriff  exe- 
cuted said  writ  by  delivering  said  goods  to   said   defendant 
L.,  as  appears  by  the  return   indorsed   upon  said  writ;    and 
upon  the  delivery  of  said  goods  to  said  defendant  L.,  said  sheriff 
accepted  the  written  undertaking  of  said  defendants,  by  them 
then  and  there  executed  and  delivered  to  said  sheriff,  a  copy  of 
which  is  herewith  filed,  whereby  said  defendants  undertook,  among 
other  things,  to  return  said  goods  to  the  plaintiff  if  return  thereof 
should  be  awarded,  and  to  pay  all  such  sums  as  said  plaintiff 
should  recover  against  such  defendant  L.  in  said  action;  and 

plaintiff  says  that  at  the term,  18 — ,  of  said  court,  by  the 

consideration  and  judgment  of  said  court,  it  was  adjudged  that 
said  defendant  L.  return  said  property  to  the  plaintiff,  and  that 

said  plaintiff  recover  his  costs,  and  said  costs  amount  to  

dollars;  yet  said  defendants  have  wholly  neglected  and  refused, 
and  still  neglect  and  refuse,  to  return  said  goods  or  pay  said 
costs,  though  demand  thereof  has  been  duly  made. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliel  W.  L.,  Atffyfor  I^lavrytiff. 
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No.  114. 

Bj  a  seryant  against  his  master  for  discharginn^  him  before  the  end  of 

his  term  of  service. 

State  of  Indiana, Cotmty^ 

A.  B.  V8.  0.  D.         In  the Court, Termy  iS—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  in 
consideration  that  the  plaintiff  would  enter  into  the  employ  of 

the  defendant,  in  the  capacity  of ,  for  one  year  at  a  salary, 

the  defendant,  on the day  of ,  at  , 

promised  to  retain  him  in  sach  employment  on  the  terms  afore- 
said daring  the  said  year,  and  the  plaintiff  entered  into  such 
employment  and  continued  therein  until  he  was  dismissed  as 
hereinafter  mentioned.  And  although  the  plaintiff  was  always 
ready  and  willing  to  continue  in  the  employment  of  the  defend- 
ant on  the  terms  aforesaid,  and  has  performed  all  conditions,  yet 
the  defendant,  before  the  expiration  of  the  said  year,  wrongfully 
discharged  him,  whereby  the  plaintiff  lost  the  wages,  profits  and 
advantages  which  he  would  have  derived  from  being  continued  in 
said  employment,  and  has  been  out  of  employment  for  a  long 

time,  to  wit, and  has  suffered  damage  thereby  in  the 

sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  O.  P.,  AW y  for  Plaintiff. 

No.  115. 
Complaint  for  wages  as  a  derk  or  servant. 

Statb  of  Indiana, Cowfi/tyj 

A.  B.  tw.  0.  D.         In  the Cov/rt, Term,  j8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  wages  of 
the  plaintiff  are  due  him,  payable  by  the  defendant  to  the  plaintiff, 
for  work  and  services  by  him  done  and  rendered  as  the  hired 
(servant  or  clerk)  of  the  defendant,  during  the  year  18 — ,  at  his 
request,  and  for  work  done  by  the  plaintiff  at  the  defendant's  re- 
quest, and  that  the  defendant  owes  him dollars,  for  work 

done  by  the  plaintiff  for  the  defendant,  of  which  a  bill  of  partic- 
ulars is  filed  herewith. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relieL  T.  N.  0.,  Atffy  for  Plaintiff. 
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No.  116. 
Complaint  for  breach  of  a  general  promise  of  marriage. 

State  of  Indiana, Cownty^ 

A.  B.  V8,  0.  D.         In  ttis Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

plaintiff  and  defendant,  on  the day  of ^  18 — ,  at 

,  agreed  to  marry  one  another;  and  a  reasonable  time  for 

such  marriage  has  elapsed,  and  the  plaintiff  has  always  been  ready 
and  willing  to  marry  the  defendant;  yet  the  defendant  has  neg- 
lected and  refused  to  marry  the  plaintiff. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  0.  G.  W.,  AWyfor  Plaintiff. 

No.  117. 
For  not  using  the  premises  in  a  tenant-like  manner. 

State  of  Indiana, County^ 

A.  B.  vs.  C.  D.         In  the Courts Temiy  j8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 
defendant  became  and  was  tenant  to  the  plaintiff,  during  the  year 

18 — ,  of  a  messuage  and  premises  of  the  plaintiff  in 

county,  upon  the  terms  that  he  should  use  the  same  in  a  tenant- 
like and  proper  manner  during  the  said  tenancy;  yet  the  defend- 
ant, during  the  said  tenancy,  used  the  said  messuage  and  premises 
in  an  untenant-like  and  improper  manner,  whereby  they  were 
damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relict  0.  G.,  AtPyfor  Plaintiff. 

» 

No.  118. 
By  lessor  against  lessee  upon  a  covenant  to  repair. 

State  of  Indiana, County^ 

A.  B.  w.  0.  D.         In  the Covrty Ternhj  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  by  deed 

dated ,  18 — ,  of  which  a  copy  is  herewith  filed,  he  let 

to  the  defendant  a  house  No. ,  to  hold  for 

years,  from  the day  of ,  18 — ,  and  the  defendant 

by  the  said  deed  covenanted  with  the  plaintiff  well  and  subetan- 
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tiallj  to  repair  the  said  house  daring  the  said  term;  yet  the  said 
house  was,  during  the  said  term,  out  of  good  and  substantial  re- 
pair, whereby  the  plaintiff  suffered  damage. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  M.  0.,  AWy  for  Plaintiff. 

No.  119. 
By  a  lessor  against  a  lessee  on  his  covenant  for  nonpayment  of  rent. 

Statu  of  Indiana, County^ 

A.  B.  V8.  C.  D.        ,  In  the Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  .says  that  by 
deed,  of  which  a  copy  is  herewith  filed,  he  let  to  the  defendant 
a  hoase,  land  and  premises,  situated  in  the  county  aforesaid,  to 

hold  to  the  defendant  from  the day  of ,  18  — ,  for 

years,  at dollars  per  year,  payable  quarterly,  that 

is  to  say,  on  (etc.);  and  the  defendant  thereby  covenanted  with 
the  plaintiff  to  pay  him  the  said  rent  as  aforesaid;  yet  two  quar- 
ters of  the  said  rent  are  in  arrears  and  unpaid. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  C.  0.,  Att^y  for  Plaintiff. 

.  No.  120. 

Complaint  against  heirs  or  devisees  or  distribntees  of  deceased  debtors, 
where  the  plaintiff  is  nnder  disability  six  montlis  before  final  settle- 
ment, wider  8  B.  S.  (1876),  654,  g  168. 

State  of  Ikdiaka, County^ 

In  the Cirondt  Cowrt^ Term^  i8- — . 

A.  B.  vs.  0.  D.  and  E.  F. 

The  plaintiff  complains  of  the  defendants,  and  says  that  said 
defendants  are  the  heirs  at  law  (or  devisees  under  the  will)  (or 
distributees)  of  J.  W.,  deceased,  from  whom  they  took,  by 

descent  (or  devise)  (or  distribution), dollars;  that  said  J. 

W.,  on  the day  of ,  18 — ,  at ,  by  his  note, 

of  which  a  copy  is  herewith  filed,  promised  to  pay  the  plaintiff 

dollars,  which  remains  unpaid;  that  after  the  death  of 

said  decedent,  one  P.  P.  was  duly  appointed  administrator  of  the 
estate  of  said  J.  W.,  and  having  fully  administered  thereon,  made 
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final  settlement  thereof  on  the day  of r— ,  18 — j  in 

the circuit  court;  that  for  six  months  next  preceding  said 

final  settlement,  the  plaintiff  was,  and  still  is,  absent  from  the 
state  of  Indiana  (or  an  infant  under  twenty-one  years  of  age)  (or 
an  insane  person),  and  less  than  one  year  had  elapsed  since  said 
final  settlement  (or  since  said  disability  was  removed),  before 
this  suit  was  commenced. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  D.  D.,  Att^y  for  PlavrUiff. 

(Where  the  plaintiff's  disability  be  infancy  or  insanity,  and  continae,  the 
fact  may  be  alleged,  bat  in  snch  case  he  most  sue  by  guardian  or  committee.) 
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CHAPTER  !!• 

COMPLAINTS  IN  TORT. 

No.    1.    For  an  assaolt  and  batteiy. 

2.    Agaiiist  an  attorney  for  lettmg  judgment  go  by  de£Ridt,afto 

to  defend. 
8.    Against  a  carrier  on  his  common-law  liabiliiy  for  loaiiig  goods. 

4.  Against  a  common  carrier  for  iigmy  to  goods. 

5.  Against  a  common  carrier  for  not  deliveiing  goods  within  a  leasonable 

time. 

6.  For  loss  of  goods  shipped  upon  a  biU  of  lading. 

7.  Against  a  common  carrier  for  refusing  to  cany  goods. 

8.  For  refusing  to  cany. 

9.  For  ixgmcy  to  a  passenger. 

10.  Against  a  carrier  for  loss  of  luggage. 

11.  Against  the  seller  of  goods  for  a  folse  warranty. 

12.  For  the  leooveiy  of  real  estate. 

13.  For  possession  of  real  estate. 

14.  For  the  reoovery  of  real  estate  without  damages. 

15.  For  using  fraudulent  means  to  prevent  the  plaintiff  from  disooyering  the 

unsoundness  of  a  horse. 

16.  For  &]sely  representing  to  the  purchaser  of  a  lease  and  fixtmm  that  the 

latter  were  the  vendor^s  property. 

17.  For  wrongfully  neglecting  to  issue  execution  by  a  justice  of  the  peace. 

18.  A  minor  against  the  proprietor  of  a  livery  stable  for  putting  him  in 

charge  of  a  pair  of  unroly  horses,  whereby  he  was  injured. 

19.  For  slander  in  the  German  language,  in  two  paragraphs. 

20.  For  slander. 

21.  For  slander. 

22.  For  slander. 

23.  For  slander  by  hosband^md  wife  for  words  spoken  of  the  wife. 

24.  For  libel. 

2b,     For  possession  of  personal  property. 

26.  For  malicious  prosecution  and  &ilse  imprisonment,  jn  two  paragraphs. 

27.  Verified  complaint  for  possession  of  personal  property,  serving  the  pur- 

pose of  both  complaint  and  affidavit,  in  case  where  the  plaintiff  has  a 
special  property. 

28.  Iigury  to  hmd. 

29.  Ixguiy  to  land. 

30.  Complaint  for  the  taking  and  conversion  of  personal  properly. 
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No.  31.    By  a  landlord  for  a  waste,  by  ii^'ormg  the  premises  aad  taking  down 
and  removing  the  plaintiff^s  fixtures. 

32.  For  waste,  in  three  paragraphs. 

33.  For  loss  of  service  caused  by  the  seduction  of  the  plaintiff's  servant 

34.  For  enticing  away  the  plaintiff's  workmen,  whereby  he  was  unable  to 

complete  an  agreement. 

35.  For  suffering  a  ferocious  dog  to  go  at  large,  which  ixvju^  the  plaintiff. 

36.  For  iiijuries  occasioned  by  the  defendant's  ox  running  at  the  plaintiff. 

37.  Against  the  owner  of  a  carriage  for  negligent  driving. 

38.  Negligence  of  a  town  or  city,  respecting  a  street  or  highway. 

39.  Negligence  of  railway  corporation. 

40.  Against  a  railway  company  for  negligently  running  a  train  against  the 

plaintiff. 

41.  By  a  servant  against  his  master  for  employing  him  to  work  upon  an 

unsafe  scaffolding. 

42.  For  keeping  an  area  or  cellar  adjoining  a  public  highway  in  a  dangerous 

state. 

43.  For  fedsely  returning  fwlla  bona  to  2k fieri  facica  after  a  seizure  and  sals 

of  goods  sufficient  to  satisfy  plaintiff's  execution. 

44.  For  not  levying  when  there  was  an  opportunity,  and  falsely  returning 

nulla  Ixma, 

45.  For  negligently  navigating  a  steamboat  and  causing  a  collision. 

46.  Against  a  surgeon  or  apothecary  i(x  neglect,  etc,  in  his  treatment  of  the 

plaintiff. 

47.  Paragraph  for  assault,  battery  and  wounding. 

48.  For  driving  a  carriage  against  the  plaintiff's  caniage. 

49.  For  assault  and  false  imprisonment  on  a  charge  of  felony. 

50.  Wrongful  seizure  and  conversion  of  goods. 

51.  For  trespass  to  land. 

52.  For  obstructing  a  private  way. 

53.  Against  an  acljoining  occupier  for  dischazging  rain  from  the  eavoB  o£  a 

roof  upon  the  plaintiff's  ludd. 

54.  For  debauching  the  plaintiff's  wife. 

No.  1. 
For  an  assault  and  battery. 

State  of  l2n)iANA, County^ 

In  the Circuit  Court y Term^  i8 — . 

A.  L.  w.  BL.  S. 

A.  L.  complains  of  H.  8.,  and  says  that  on  the day  of 

,  18 — ,  the  defendant,  with  force  and  arms,  assaulted  the 

plaintiff,  and  with  great  force  and  violence  struck  the  plaintiff, 
and  beat,  bruised,  wounded  and  ill  treated  him,  by  means  of 
which  said  premises  the  plaintiff  was  greatly  hurt,  braised  and 
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wonnded,  and  became  and  was  sick,  sore  and  disordered,  and  so 
remained  and  continued  for  a  long  space  of  time,  to  wit,  for  fonr 
weeks  then  next  following,  whereby  he  was,  during  all  that  time, 
hindered  and  prevented  from  doing,  following  and  transacting 
his  lawful  affairs  and  business,  and  has  been  obliged  to  lay  out 

and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 

dollars  in  and  about  the  curing  and  healing  himself  of  his  afore- 
said wounds,  sickness  and  indisposition,  etc.,  whereby  he  is  dam- 
aged to  the  amount  of dollars,  for  which  he  demands 

judgment  S.  &  K.,  AU'y%  for  Plaintiff. 

No.  2. 

Against  an  attorney  for  letting  Judgment  go  by  defiinlt,  after  instmc- 

tions  to  defend. 

State  of  Indiana, County^ 

E.  F-  w.  0.  D,  In  the CovHy Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  the  plaintiff  retained  and 

employed  the  defendant,  as  an  attorney  of  the court,  to 

defend  an  action  in  the  court,  at  the  suit  of  A.  B.  against  the 
now  plaintiff,  upon  a  promissory  note,  for  reward  to  the  defend- 
ant; and  the  defendant  accepted  such  retainer  and  employment, 
and  plaintiff  directed  him  to  answer  payment  to  said  action,  the 
said  note  having  been  theretofore  paid;  yet  the  defendant  so 
negligently  defended  the  said  action,  that  thereby  judgment  by 
de&nlt  was  entered  in  the  said  action,  by  the  said  A.  B.  against 

the  now  plaintiff;  and  the  said  A.  B.  recovered dollars  in 

the  said  action,  and  the  plaintiff  otherwise  incurred  costs  and 
expenses  in  relation  thereto,  and  suffered  damages  by  said  negli- 
gence  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  W.  N.,  AWyfor  PlainUff. 

No.  8. 
A^rainst  a  canier  on  his  common  law  liability,  for  losing  goods. 

State  of  Indiana, County^ 

A.  B.  vs.  C.  D.        In  the Courts Term,  j8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant was,  at  and  before  and  on  the day  of ,  18 — , 

a  common  carrier  of  goods,  for  hire,  from  A.  to  B.,  and  the  plaint- 
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iff,  on  &aid  day,  delivered  to  the  defendant  certain  goods,  to  wit 
(here  describe  the  goods),  and  the  defendant  received  the  same  as 
snch  carrier,  to  be  carried  from  A.  to  B.,  and  there  delivered  by 
the  defendant  for  the  plaintiff,  for  reward  in  that  behalf;  yet  the 
defendant  did  not  safely  and  securely,  and  within  a  reasonable 
time,  carry  and  deliver  the  said  goods  for  the  plaintiff,  and  the 
said  goods  were  lost  to  the  defendant,  whereby  the  plaintiff  was 

damaged  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  T.  J.,  AW^y  for  Flamtiff. 

No.  4. 
Against  a  common  carrier  for  iqjury  to  goods. 

State  of  Indiana, CirwrUy^ 

A.  B.  V8.  0.  D.         In  the Courts Tena^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  saya  that  on 

the day  of ,  18 — ,  at ,  the  plaintiff  delivered 

to  the  defendant,  and  the  defendant  received  from  plaintiff,  cer- 
tain goods,  to  wit  (here  describe  the  goods),  to  be  carried  by  the 
defendant  as  common  carrier,  from  A.  to  B.,  and  there  delivered 
for  the  plaintiff,  for  reward  to  the  defendant;  yet  the  defendant 
so  negligently  carried  the  same  that  by  means  thereof  the  said 

goods  were  damaged  and  spoiled,  whereby  the  plaintiff  lost 

dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relieL  0.  0.  U.,  AWy  for  Plaintiff. 

No.  6. 

Against  tf  common  carrier  for  not  delivering  goods  within  a  reasonalile 

time. 

Statb  of  Indiana*, County ^ 

A.  B.  w.  0.  D.         In  the Cawrt^ Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says   that  the 

plaintiff,  on  the day  of ^  18 — ^  at ^  delivered 

to  the  defendant,  then  being  a  common  carrier  of  goods,  for 
hire,  and  the  defendant  received  from  the  plaintiff  goods  of 
the  plaintiff,  to  wit  (here  describe),  to  be  carried  by  the  de- 
fendant as  such  common  carrier  from  A.  to  B.,  and    there  to  be 
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delivered  by  the  defendant  for  the  plaintiff,  for  reward  to  the 
defendant;  yet  the  defendant  neglected  to  deliver  the  same  within 

a  reasonable  time,  to  wit,  before  the day  of ,  18 — , 

whereby  the  plaintiff  was  deprived  of  the  nse  of  the  same,  and 
they  were  of  much  less  value,  and  whereby  the  plaintiff  was 

damaged dollars. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  C.  0.  0.,  AWy  for  Plaintiff. 

No.  6. 
For  lose  of  goods  shipped  apon  a  bill  of  lading. 

State  of  Indiana, County^ 

In  the Courts Term^  i8 — . 

A,  B.  m.  A.  &  C.  R  E.  Co. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  the 

defendant,  on  the day  of ,  18 — ,  at ,  being 

then  and  there  a  common  carrier,  by  its  bill  of  lading,  which  is 
herewith  filed,  undertook  to  carry  from  J.  to  N.  Y., bar- 
rels of  flour,  and  safely  deliver  the  same  to  the  plaintiff  at  N.  Y., 
for  certain  hire  or  reward  to  be  paid;  and  said  defendant  then 
and  there  received  the  same,  but  did  not  safely  carry  or  deliver 
the  same,  but  on  the  contrary  so  negligently  conducted  the  car- 
riage of  said  flour,  that  the  same  was  wholly  lost,  and  the  plaintiff 
was  damaged  — >         dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliel  T.  T.,  Atfy  for  Plaintiff. 

No.  7. 
Against  a  oommon  carrier  for  reftising  to  carry  goods. 

State  of  Indiana, County^ 

A.  B.  vs.  C.  D.         In  the Courts Term,  /<P— . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant was,  on  the day  of y  18 — ^  at ,  a 

common  carrier  of  goods  for  hire  from  A.  to  B.,  and  the  plaintiff 
tendered  at  the  defendant's  place  of  business,  at  a  proper  time, 

certain  goods,  to  wit, barrels  of  pork  of  the  plaintiff,  to 

be  carried  by  the  defendant,  for  reward,  from  A.  to  B.,  and  was 
then  ready  and  willing,  and  offered  to  pay  to  the  defendant  proper 
reward  in  that  behalf;  yet  the  defendant,  although  he  had  the 
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means  of  carrying  the  said  goods,  would  not  receive  and  carry  the 
same;  whereby  the  plaintiff  suffered  loss  and  damage  in  the  sum 

of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  G.  K.  C,  Att^y  for  PUmUiff. 

No.  8. 
For  reftising  to  carry. 

State  of  Indiana, CowrUy^ 

In  the Courts TerTiij  iS—. 

A.  B.  ve.  G.  0.  R  R  Co. 

The  plaintiff  complains  of  the  defendants,  and  says  that  on 

the day  of ,  18 — ,  the  defendants  were  common 

carriers  of  passengers  for  hire  from  A.  to  B.,  and  the  plaintiff, 
at  a  reasonable  time  and  place,  and  in  a  fit  and  proper  state, 
tendered  himself  to  be  carried  as  a  passenger  from  A.  to  B., 
afoi*esaid,  for  hire,  and  was  ready  and  willing,  and  offered  to  pay 
the  said  hire;  and  the  defendants  had  the  means  of  carrying  the 
plaintiff,  and  were  able  to  have  done  so,  yet  ref ased  to,  and  did 
not,  nor  wonld  carry  the  plaintiff;  whereby  he  was  damaged 
dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  P.  0.  G.,  AU^y  for  Plaintiff. 

No.  9. 
For  injury  to  a  passenger. 

State  of  Indiana, CtAJunty^ 

In  the Courts  — _  Termy  iS- — . 

A.  B.  w.  0.  D.  R  R.  Company. 

The  plaintiff  complains  of  the  defendants,  and  says  that  the 

defendants  were,  on  the day  of ,  18 — ^  owners  of 

a  railroad  from  A.  to  B.,  and  common  carriers  of  passengera  for 
hire,  from  said  A  to  B.,  and  received  the  plaintiff  as  a  passenger 
to  be  carried  from  A.  to  B.  for  hire;  yet  the  defendants  so  negli- 
gently conducted  itself  in  and  about  carrying  the  plaintiff, 
that,  by  reason  thereof,  he  was,  without  negligence  on  his  part, 
greatly  and  permanently  injured  and  maimed,  and  has  been  put  to 
expense  in  endeavoring  to  be  cured  of  his  said  injuries,  and  pre- 
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vented  for  a  long  time  from  attending  to  his  necessary  affaiirs  and 
basineBfi,  and  deprived  of  the  gains  and  profits  he  wonld  otherwise 
have  derived  therefrom,  and  has  been  damaged  in  the  snm  of 

dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  T.  W.,  AWy  for  Plaintiff. 

No.  10. 
Against  a  carrier  for  loss  of  luggage. 

State  of  Indiana, County^ 

In  the Courts Term^  i8 — . 

A.  B.  v%.  The  C.  C.  Stage  Company. 

The  plaintiff  complains  of  the  defendants,  and  says  that  on 

the day  of  ,  18 — ,  the  defendants  were  common 

carriers  of  passengers  and  their  Inggage,  for  hire,  and  the  plaintiff 
became,  and  was  received  by  the  defendants  as  a  passenger,  with 
his  Inggage,  from  A.  to  B.,  for  hire;  yet  the  defendants  did  not 
use  dne  and  proper  care  in  carrying  the  plaintiff's  luggage,  and 
thereby  the  same  was  lost;  whereby  the  plaintiff  was  damaged  in 
the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  G.  C,  AtPy  for  Plaintiff. 

No.  11. 
Against  the  seller  of  goods  for  a  false  warranty. 

State  of  Indiana, County^ 

A.  B.  V8.  0.  D.         In  the Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on 

the day  of ,  18 — ,  the  defendant,  by  falsely  and 

fraudulently  warranting  a  horse  to  be  then  sound,  induced  the 

plaintiff  to  purchase  the  same  for dollars,  which  he  then 

paid  to  the  defendant;  yet  the  said  horse  was  not  then  sound,  as 
the  defendant  then  well  know,  whereby  the  said  horse  was  useless 
to  the  plaintiff,  and  he  was  put  to  expense  and  incurred  loss  in 
keeping  and  reselling  the  same,  and  suffered  loss  in  the  sum  of 
dollars. 

Wherefore  plaintiff  demands  judgment  for dollfi^rs,  and 

other  proper  relief.  K.  K.  G.,  AWy  for  Plaiadiff. 
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No.  12. 

For  the  recovery  of  real  estate. 

State  of  Indiana, County^ 

In,  the Oirouit  Courty Term^  /<?— . 

V.  K.  vs.  J.  L. 

The  said  V.  K.,  plaintiff,  complains  of  the  defendant  and  says 
that  he  is  the  owner  in  fee  simple  of,  and  is  now  entitled  to 
the  possession  of  the  following  tract  of  land,  to  wit  (here  describe 

the  land),  in  the  county  of ,  and  state  of  Indiana;  that 

the  said  defendant  J.  L.  now  holds  possession  of  said  land  with- 
out right,  and  for  six  years  past  has  unlawfully  kept  the  plaintiff 
out  of  possession. 

Wherefore  plaintiff  demands  judgment  for  the  recovery  of  said 

land,  and  prays  for dollars  damages  for  being  kept  out  of 

possession,  and  for  other  proper  relief. 

B.  &  G.,  AWys  for  Plaintiff. 

No.  18, 
For  pofisesdon  of  real  estate. 

State  of  Indiana, Covm/ty^ 

In  the Circuit  Cowrt^ Tefna^  iS — . 

G.  W.  E.  m.  O.  B.  and  J.  I.,  Jr. 

The  plaintiff  complains  of  the  defendants,  and  says  that  be  is  the 
owner  in  fee  and  entitled  to  the  possession  of  the  following  de- 
scribed real  estate  (here  describe),  and  the  defendants  wrongfully 
and  without  any  lawful  right  whatever,  detain  and  keep  the  pos- 
session thereof  from  the  plaintiff. 

Wherefore  plaintiff  demands  judgment  for  the  posseseion  of 
said  property,  and dollars  damages  for  the  detention  there- 
of, and  for  other  proper  relief.     J.  &  B.,  AWysfor  PLomkUff. 

No.  14. 
For  the  recovery  of  real  estate  without  dama^^es. 

State  of  Indiana, GowrUy^ 

In  the Circuit  Courty Term^  i8 — . 

P.  K.  V9.  E.  J.  H. 

The  said  plaintiff  complains  of  the  said  defendant,  and  says  that 
he  is  the  owner  in  fee  simple,  and  entitled  to  the  possession  of 


No8. 15, 16.]  COMPLAINTS  IN  TORT.  5C1 

the  following  real  estate  in connty,  to  wit  (here  describa 

the  land);  that  the  defendant  is  in  possession  thereof  without 
right,  and  for  one  year  last  past  has  nnlawfuUy  kept  the  plaintiff 
ont  of  possession. 

Wherefore  plaintiff  demands  judgment  for  the  recovery  of  said 
real  estate,  and  for  other  proper  relief. 

C,  I.  &  v.,  AU'y9  for  Plamtiff, 

No.l5« 

For  ii8i]ig  fraudulent  means  to  prevent  the  plaintiff  from  discovering 

the  nnsonndness  of  a  liorse. 

State  of  Indiana, County^ 

A.  B.  vs.  0.  D.  In  the Courts Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  the  defendant  was  possessed  of  a  horse 

which,  to  his  knowledge,  was  affected  with  glanders;  yet  the  de- 
fendant, by  false  and  fraudulent  meams,  concealed  from  the  said 
plaintiff  that  the  said  horse  was  so  affected,  and  thereby  induced 

the  plaintiff  to  purchase  the  same  for dollars,  then  paid  to 

the  defendant,  and  the  said  horse  afterwards  died  of  the  said  dis- 
ease, and  was  lost  to  the  plaintiff;  whereby  the  plaintiff  lost  the 
said dollars,  and  was  put  to dollars  expense  in  keep- 
ing and  endeavoring  to  cure  the  said  horse. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  G.  0.  0.,  AW^y  for  Plaintiff. 

No.  16. 

For  fUsely  representing  to  the  pnrcliaser  of  a  lease  and  fixtures  that  the 

latter  were  the  vendor's  property. 

State  of  Indiana, County^ 

A.  B.  vs.  C.  D.         In  the CovH^ Term^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on 

the  — •  day  of ,  18 — ,  the  defendant  wag  possessed  of  a 

messuage,  by  virtue  of  a  lease  thereof  for  two  years,  unexpired, 
and  also  of  fixtures  in  and  upon  the  said  messuage;  and  the  de- 
fendant, by  falsely  and  fraudulently  representing  to  the  plaintiff 
that  the  said  fixtures  were  the  property  of  the  defendant,  and 
that  he  was  entitled  to  dispose  of  the  said  lease,  and  the  said  fix- 
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tures,  indaced  the  plaintiff  to  bay  the  defendant's  unexpired  in- 
terest in  the  said  lease,  and  the  said  fixtures,  for dollars, 

which  the  plaintiff  paid  to  the  defendant;  yet  the  said  fixtures 
were  not  the  property  of  the  defendant,  nor  was  he  entitled  to 
sell  the  same,  as  he  well  knew;  and  the  plaintiff,  after  the  expira- 
tion of  said  lease,  surrendered  and  yielded  up  the  said  messuage, 
and  was  forced  to  and  did  surrender,  and  yield  up  the  said  fix- 
tures to  E.  F.,  then  being  the  ground  landlord  of  the  said  mes- 
suage, as  and  being  fixtures  belonging  to  the  freehold,  and  which 
could  not  be  lawfully  removed,  except  with  the  consent  of  the 
owner  of  the  freehold,  without  receiving  any  value  or  compensa- 
tion for  the  same,  whereby  the  plaintiff  lost  the  said  sum  of 

dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  P.  G.  L.,  AWy  far  PlairUiff, 

No.  17. 
For  wrongfblly  neglecting  to  issue  execution  by  a  Justice  of  the  peace. 

State  of  Indiana, Coxmty^ 

In  the Court  of  Common  Pleaa^ Term,  i8 — . 

J.  M.  A.  w.  D.  A. 

J.  M.  A.,  plaintiff,  complains  of  D.  A.,  defendant,  and  says  that 

the  said  defendant  was,  on  the day  of ,  18 — ^  and  from 

that  time  until  the  commencement  of  this  suit,  continued  to  be 

a  justice  of  the  peace  of township,  in  the  county  of , 

and  state  of  Indiana,  and  as  such  justice  of  the  peace  did,  on  the 

day  of ,  18 — ,  render  and  enter  upon  his  docket  a 

judgment  for  the  sum  of dollars  debt  and dollars 

interest  (making  together dollars),  in  favor  of  the  said 

plaintiff,  and  against  one  T.  T.  G.,  of  the  township  aforesaid,  by 
default,  and  in  the  absence  of  said  G. ;  and  the  said  defendant  has 
wholly  failed  and  neglected  to  issue  any  execution  upon  said 
judgment,  notwithstanding  the  said  judgment  remains  in  full 
force  and  wholly  unsatisfied,  whereby  the  plaintiff  has  sustiunetl 

damage  to  the  amount  of dollars,  for  which   sum  tlic 

plaintiff  demands  judgment  against  the  defendant,  and  all  other 
proper  relief.  J.  B.,  AtVy  for  I^laintiff. 
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No.  18. 

A  minor  against  the  proprietors  of  a  livery  stable  for  putting  him  in 
charge  of  a  pair  of  nnmly  horses,  whereby  he  was  injured. 

State  op  Indiana, Cowaty^ 

In  the Courts Term^  i8-^. 

J.  C,  by  his  next  friend,  M.  0.,  r*.  W.  A.  and  C.  B. 

The  plaintiff,  by  his  next  friend,  M.  C,  complains  of  the 
defendants,  and  says  that  he  is  a  minor,  and  resides  in  the  city  of 
.  That  on  the day  of y  18 — ,  the  defend- 
ants were  owners,  managers  and  proprietors  of  a  certain  livery 

and  feed  stable  in  the  said  city  of  .    That  among  the 

horses  kept  at  said  stable,  and  owned  by  said  defendants,  were  a 
pair  of  vicious,  wild,  unruly  and  unmanageable  horses,  which  the 
defendants  were  accustomed  to  hire  for  the  purpose  of  conveying 
passengers  in  and  about  said  city  and  to  and  from  it  to  points  in 
its  vicinity.  That  on  the  day  and  year  aforesaid,  well  knowing 
the  wild  and  dangerous  disposition  of  said  horses,  but  regardless 
thereof,  said  defendants  requested  the  said  plaintiff  to  drive 
them,  attached  to  a  carriage,  for  the  conveyance  of  passengers 

to  a  neighboring  town,  to  wit:  the  town  of  ,  and  return; 

and  the  plaintiff  avers  that,  being  wholly  ignorant  of  the  dan- 
gerous character  of  said  horses,  he  gratuitously  undertook  to 
drive,  and  did  drive  them  to  said  town  and  return,  in  accordance 
with  the  request  of  said  defendant  aforesaid.  And  while  driv- 
ing on  said  journey,  without  any  fault  or  negligence  on  the  part 
of  the  plaintiff,  said  horses,  by  reason  of  their  wild,  unruly,  and 
dangerous  disposition  and  habits,  became  frightened  and  ran 
away,  and  becoming  unmanageable,  dashed  said  plaintiff  from  his 
seat  as  such  driver,  and  ran  over  him,  whereby  plaintiff  was  greatly 

injured,  and  became  lame,  sick  and  sore  for weeks.    And 

plaintiff  says  that  in  recovering  from  his  injuries  he  was  com- 
pelled to  incur  great  expense  for  medical  services  and  for  nurs- 
ing and  taking  care  of  him  for  a  long  time,  to  wit, 

months,  and  he  suffered  great  bodily  pain  and  agony  of  mind; 

whereby  he  was  damaged  in  the  sum  of dollars. 

"Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  S.  R,  AWy  for  Plamtiff, 
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Ko.  19. 
For  slander  in  the  German  languaji^e,  in  two  paragraphs. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  iS—. 

W.  F.  m  J.  B. 

Par.  1.    The  plaintiff  complains  of  the  defendant,  and  says 
that  the  defendant  and  one  0.  H.  had  a  suit  at  law  before  J.  P.  Z., 

a  justice  of  the  peace  of county,  Indiana,  to  which  said 

H.  was  plaintiff  and  said  B.  was  defendant;  that  in  said  suit, 
the  said  plaintiff  was  sworn  and  testified  as  a  witness  for  and  on 
behalf  of  the  plaintiff  H. ;   and  that  the  defendant,  in  a  certain 

conversation  had  about  the day  of ,  18 — ,  and  at 

divers  other  times  after  that  date,  with  M.  P.,  of  and  concern- 
ing the  testimony  of  said  plaintiff  on  and  at  said  trial,  spoke  in 
the  German  language  the  following  false  and  slanderous  words 
of  and  concerning  said  plaintiff,  and  of  and  concerning  his  said  tes- 
timony, that  is  to  say:  '^  Er  sagte  dass  alle  H.'s  seine  zeugen 
falsch  geschworen  hatten,"  which  words  so  spoken  by  the  defend- 
ant as  aforesaid,  being  translated  into  English,  are  in  substance 
as  follows:  "All  of  BL's  witnesses  swore  false;"  thereby  then 
and  there  meaning  that  the  plaintiff  had  been  and  was  guilty  of 
perjury  on  the  trial  of  said  cause. 

Par.  2.    And  the  plaintiff  farther  complains  of  the  defendant, 

and  says  that  about  the day  of ,  18 — ,  at  and  in  the 

term  of  the circuit  court  of  that  year,  the  plaintiff 

and  defendant  had  a  trial  and  suit  at  law,  in  which  tiie  said 
plaintiff  charged  and  alleged  against  said  defendant,  that  said  de- 
fendant had  charged  the  said  plaintiff  with  having  killed  his,  the 
plaintiff's,  own  son;  that  there  were  witnesses  sworn,  and  who 
testified  on  behalf  of  said  plaintiff  on  the  trial  of  said  cause, 
by  whom  and  by  whose  testimony  the  plaintiff  disproved  that  he 
had  killed  his,  the  plaintiff's,  own  son,  as  charged  against  him  by 

the  said  B.,  now  defendant;  that  afterwards,  about  the 

day  of ,  18 — ,  and  at  divers  times  after  that  day,  the  de- 
fendant spoke  in  the  German  language,  of  and  concerning  said 
plaintiff  and  his  witnesses,  and  of  and  concerning  their  testimony 
on  said  trial,  the  following  false  and  slanderous  words :     **  Wegcn 
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dem  F.'g  seinen  zeugen  hat  er  den  B.  gesagt,  dass  er  seinen  Sohn 
nicbt  getodtet  habe,  nnd  derselbe  Sohn  nachher  noch  von  ihnen 
gesehen  worden  sei,"  which  words  spoken  by  defendant  as  afore- 
said, being  translated  into  English,  are  in  substance  as  follows: 
"S.  (the  defendant  meaning)  said  that  he,  F.  (the  plaintiff  mean- 
iDg),  had  bought  his  (the  plaintiff's  meaning)  witnesses  to  testify 
that  he,  F.,  had  not  killed  his  son,  and  that  they,  the  witnesses, 
had  seen  him,  the  son,  afterwards,"  thereby  then  and  there  mean- 
ing that  the  said  plaintiff  had  been  and  was  guilty  of  subornation 
of  perjury  in  procuring  his  witnesses  on  the  trial  of  said  cause 
to  swear  that  he,  the  plaintiff,  had  not  killed  his  own  son,  and 
that  said  witnesses  had  seen  him,  the  son,  afterwards. 

Wherefore  the  plaintiff  demands dollars  damages. 

J.  &  B.  &  B.  &  M.,  AtffysfoT  Plaintiff. 

Kg.  80. 
For  slander. 

State  of  Indiana, County y 

In  the Circuit  Cou7% Temij  i8 — . 

A,  B.  vs.  0.  D. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at ,  said  defendant  uttered  and 

published  of  and  concerning  the  plaintiff  the  following  false  and 
slanderous  words:  ^'He  (the  plaintiff  meaning)  is  a  thief; "  or 
'*  A.  B.  (the  plaintiff  meaning)  swore  a  lie,"  thereby  meaning 
that  the  plaintiff  had  been  guilty  of  the  crime  of  perjury;  or 
'*he  (the  plaintiff  meaning)  killed  J.  S.,"  thereby  intending  to 
charge  the  plaintiff  with  murder  (or  any  other  words  imputing 
to  the  plaintiff  a  felony). 

Wherefore  the  plaintiff  demands  judgment  for dollars. 

W.  W.  G.,  Att'y  for  Plaintiff. 

Na  81. 
For  slander. 

State  of  Indiana, Ccnmty^ 

In  the  — Circuit  Courts Terni^  i8 — . 

W.  JBL  VB.  J.  G.  G. 

Par.  1.    W.  H.  complains  of  J.  G.  G.,  and  says  that  on  the 
day  of ,  18 — ,  the  defendant  maliciously  spoke  the 
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following  false  and  slanderous  words  of  the  plaintiff,  that  is  to 
say:  *'  He  (meaning  the  plaintiff)  is  a  rascal,  a  villain,  and  a  thief, 
and  I  (meaning  the  defendant)  can  prove  it.  He  (meaning  the 
plaintiff)  is  a  thief,  and  I  (meaning  the  defendant)  can  prove  it." 

Par.  3.  And  afterward,  on  the  day  of ,  afore- 
said, in  the  presence  and  hearing  of  divers  good  citizens  of  this 
state,  the  defendant  spoke  the  following  false  and  slanderous 
words  to  and  of  the  said  plaintiff,  that  is  to  say:  "  You  (meaning 

the  defendant)  are  a  thief  and  a  d d  rascal,  and  I  (meaning 

the  defendant)  can  prove  it; "  whereby  the  plain.tiff  was  injured  in 
his  good  name,  and  has  suffered  great  damage. 

"Wherefore  the  plaintiff  demands  judgment  for dollars. 

A.  R.,  AWyfor  Plaintiff. 

No.  82. 
For  slander. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

A.  K  0.  w.  H.  0.  0. 

Par.  1.    The  plaintiff  A.  E.  C.  complains  of  the  defendant 

H.  0.  0.  (now  tarrying  in county,  Indiana),  and  says  that 

on  or  about  the day  of ,  18 — ^  the  defendant  spoke 

the  following  false  and  slanderous  words  of  the  plaintiff,  that 

is  to  say:  "  A.  0.  (the  plaintiff  meaning)  went  up  to ,  and, 

in  a  trial  before  a  squire  there,  perjured  herself  and  willfully 
swore  to  a  G —  d d  lie,  and  she  ought  to  be  in  the  peniten- 
tiary." 

Par.  2.  And  plaintiff  further  complains  of  the  defendant,  and 

says  that  in  another  conversation,  on  or  about  the day  of 

,  18 — ,  he,  the  defendant,  spoke  the  following  false  and 

slanderous  words  of  the  plaintiff,  that  is  to  say:  "  She  went  up  to 

,  and,  in  a  trial  there,  swore  to  a  Q- —  d d  lie,  and  she 

knew  she  was  swearing  to  a  lie,  and  her  testimony  decided  the 
suit;"  thereby  meaning.that  the  plaintiff  had  committed  willful 
and  corrupt  perjury;  and  plaintiff  further  complaining  of  the 
defendant,  says  that  in  another  conversation,  on  or  about  the 

day  of ,  18 — ,  the  defendant  spoke  the  following 

false  and  slanderous  words  of  the  plaintiff,  that  is  to  say:  ^'She 
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was  a  witness  in  a  trial  before  a  justice  in ^  and  she  then 

knowingly  and  willfully  swore  to  a  lie,  and  committed  perjury, 
and  she  ought  to  be  in  the  penitentiary;"  by  all  which  the 

plaintiff  says  she  is  damaged  in  the  sum  of  $ ,  for  which 

she  demands  judgment.  H.  P.,  AWyfor  Plaintiff. 

No.  28. 
For  slander  by  husband  and  wife  for  words  spoken  of  the  wife. 

State  of  Indiana, County^ 

In  ths Circuit  Courts Term^  i8 — . 

J.  H.  and  M.  H.,  his  wife,  m.  G.  W.  I.  and  E.  I.,  his  wife. 

Said  plaintiffs   complains  of  said  defendants,  and  say  that 
plaintiff  M.  is  the  wife  of  J.,  and  defendant  E.  is  the  wife  of  6.; 

that  said  defendant  E.,  on  the day  of ,  18 — ,  spoke 

the  following  &lse  and  slanderous  words  of  and  concerning  the 
plaintiff  M.,  that  is  to  say:  ^'  She  (meaning  the  plaintiff  M.)  is 
the  greatest  wh  —  el  ever  saw."  "  M.  H.  (plaintiff  M.  meaning) 
is  the  greatest  wh — el  ever  saw."  "  Mrs.  H.  (plaintiff  M.  mean- 
ing) is  the  greatest  wh  —  el  ever  saw."  "  She  (plaintiff  M.  mean- 
ing) is  the  greatest  wh — e  that  ever  came  to  America."  "She 
(plaintiff  M.  meaning)  is  the  greatest  wh  —  e  that  ever  came  from 
the  old  country,  or  ever  will  come  "  (meaning  by  each  and  every  of 
said  false  and  malicious  charges  that  said  plaintiff  M.  had  been 
guilty  of  adultery).  "  She  (meaning  plaintiff  M.)  had  to  do  with 
two  men  "  (thereby  meaning  that  plaintiff  M.  had  been  guilty  of 
the  crime  of  adultery  with  two  men).     By  which  plaintiffs  say 

they  are  damaged  to  the  amount  of dollars,  for  which  they 

demand  judgment  I.  &  A.,  Atffys  for  Plaintiffs, 

No.  84. 
For  libeL 

State  of  Indiana, County, 

In  the Circuit  Cov/rt^ Tetm^  i8 — . 

K.  B.  w.  0.  D. 

The  plaintiff  complain  of  the  defendant,  and  says  that  the  defend- 
ant, on  the day  of ,  18 — ,  at ^  as  and  being  the 

proprietor  of  a  newspaper  then  and  there  known  as  the , 

a  circulation  of  ten  thousand  copies,  printed,  nttered,  and 
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published  in  said  paper,  of  apd  concerning  the  plaintiff,  who  is 
a  physician,  and  of  and  concerning  his  professional  character  as 
such  physician,  the  following  false,  libellous  and  slanderous  lan- 
guage (here  set  out  the  publication  in  hcBc  verba). 

Wherefore  the  plaintiff  demands  judgment  for dollars. 

0.  &  N.,  Atfys  far  Plaintiff, 

No.  85. 
For  possession  of  personal  property. 

State  of  Indiana, Couni/y^ 

In  the Courtj Vacoitioriy  iS—. 

S.  S.  and  N.  B.  vs.  T.  H.  and  M.  S. 

The  plaintiffs  complain  of  the  defendants,  and  say  that  the  said 
plaintiffs  are  the  owners  and  lawfully  entitled  to  the  possession 
of  the  following  described  personal  property,  to  wit  (here  de- 
scribe). That  the  said  plaintiffs  are  lawfully  entitled  to  the 
possession  of  the  said  boxes  and  their  said  contents.  That  the 
same  have  not  been  taken  for  a  tax  assessment  or  fine,  pursuant 
to  any  statute,  or  seized  under  an  execution  or  attachment  against 
the  property  of  the  plaintiffs  or  either  of  them.  That  the  said 
property  has  been  wrongfully  taken,  and  is  unlawfully  detained 
by  the  defendant  H.,  undercolor  of  an  execution  issued  by  B.  M., 

a  justice  of  the  peace  of county,  in  favor  of  the  defendant 

M.  S.  against  the  property  of  P.  D.,  which  execution  and  the 
judgment  upon  which  the  same  purports  to  have  been  issued,  are, 
as  the  plaintiffs  believe  and  charge,  absolutely  xoid.  That  the 
said  plaintiffs  estimate  the  value  of  the  said  boxes  and  their  con- 
tents to  be dollars,  and  that  the  same  are  detained  in  the 

said  county  of . 

Wherefore  the  said  plaintiffs  ask  judgment  for  the  recovery 

of  said  property,  and dollars  damages  for  the  detention 

thereof.  B.  &  G.,  Att^ys  for  PlaithHffs. 

No.  26. 
For  maMdoas  prosecution  and  ftilse  imprisonment,  in  two  para^j^plts. 

^  State  of  Indiana, Cownly^ 

In  the Circuit  Qmrt^ Turnip  i8 — . 

C-  R  w.  0.  W.  M.  and  0.  E.  M. 

Far.  1.    Said  plaintiff  complains  of  said  defendantB,  and  says 
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that  on  the day  of y  18 — ,  said  defendants  wrong- 
fully, malicionsly  and  without  probable  cause,  procured  to  be  in- 
stituted against  the  plaintiff  before  J.  T.  W.,  justice  of  the  peace 
for township,  in  the  county  of  — '■ ,  a  criminal  prosecu- 
tion, whereby,  by  the  malicious  and  frjiudulent  conduct  of  said 
defendants,  a  pretended  charge  of  embezzlement  was  made  against 
the  plaintiff,  based  upon  the  false  and  defamatory  affidavit  of  de- 
fendant 0.  W.  M.,  by  means  whereof  a  warrant  was  issued  against 
the  plaintiff,  whereby  he  was  charged  with  embezzlement.  That 
in  pursuance  of  said  warrant  the  plaintiff'  was,  at  the  instance  of 
the  defendants, « arrested  and  imprisoned,  and  held  to  bail  to 

appear  at  the  next  term  of  the circuit  court.    That  at  the 

term  of  said  court,  18 — ,  said  defendant  appeared  before 

the  grand  jury  of  said  court,  and  then  and  there  sought  to  have 
an  indictment  preferred  against  the  plaintiff,  but  the  grand  jury 
ignored  the  bill,  and  the  plaintiff  was  by  said  court  then  and 
there  discharged.  And  plaintiff  says  that,  by  means  of  said  mali- 
cious and  unjustifiable  prosecution,  the  plaintiff  was  put  to  great 
trouble  and  expense,  and  was  compelled  to  lose  much  time  in 
his  attendance  upon  court,  and  had  to  lay  out  and  expend  money 
in  the  employment  of  counsel,  and  suffered  in  his  reputation  by 
being  arrested  and  imprisoned,  and  having  his  name  published 
in  the  police  reports  as  a  felon,  whereby  he  suffered  damage  in 

the  sum  of dollars. 

Par.  2.   And  afterwards,  to  wit,  on  the day  of , 

18 — ,  said  defendants,  well  knowing  the  said  plaintiff  had  been 
discharged  as  alleged  in  the  first  paragraph  of  this  complaint, 
wronginlly,  maliciously  and  without  probable  cause,  procured  to 
be  instituted  against  the  plaintiffs,  before  the  said  J.  T.  W.,  justice 
of  the  peace  as  aforesaid  for  said  township,  in  said  county,  another 
criminal  prosecution,  whereby,  by  the  malicious  and  fraudulent 
conduct  of  said  defendants,  another  pretended  charge  of  embez- 
zlement was  made  against  the  plaintifi*,  based  upon  the  false  and 
defamatory  affidavit  of  defendant  0.  W..M.,  by  means  whereof 
a  warrant  was  issued  against  the  plaintiff,  whereby  he  was  charged 
with  embezzlement.  That  in  pursuance  of  said  warrant,  the 
plaintiff  was,  at  the  instance  of  the  defendants,  arrested  and  im« 
prisoned;  and  plaintiff  says  that  upon  the  hearing  of  said  false, 
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malicious  and  fraudulent  charge  before  said  J.  T.  "W.,  said  plaint- 
iff was  discharged.  And  plaintiff  says  that,  by  means  of  said 
malicious  and  unjustifiable  prosecution,  the  plaintiff  was  put  to 
great  trouble  and  expense,  and  was  compelled  to  lose  much  time 
in  his  attendance  upon  pourt,  and  had  to  lay  out  and  expend 
money  in  the  employment  of  counsel,  and  suffered  in  his  reputa- 
tion by  being  arrested  and  imprisoned,  and  having  his  name 
published  in  the  police  reports  as  a  felon,  whereby  he  suffered 

damage  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for  the  sum  of 

dollars,  and  other  proper  relief. 

A.  J.,  AWy  for  Plaintiff, 

Na  87. 

Verified  complaint  for  possession  of  personal  property,  serving  the  pur- 
pose of  both  complaint  and  affidavit,  in  case  where  the  plaintiff  has  a 
special  property. 

State  of  Indiana, Cotmty, 

In  the Circvdt  Courts Temiy  i8^. 

J.  H.  V8.  C.  M. 

The  plaintiff  complains  of  the  defendant,  and   on  his  oath 

says  that  he  is  lawfully  entitled  to  the  possession  of  one — , 

now  in  the  possession  of  the  said  defendant  at  his  residence,  in 
;  that  the  said is  now  unlawfully  detained  by  the 


said  defendant  from  the  said  plaintiff,  in  the  county  of ; 

that  the  value  of  the  said is dollars ;  that  the  same  has 

not  been  taken  for  any  tax,  assessment  or  fine,  pursuant  to  any 
statute,  or  seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff;  but  that  the  plaintiff  is  entitled  to  the 

possession  of  the  said ,  under  and  by  virtue  of  a  mortgage 

thereon  given  by  the  defendant  to  the  plaintiff.^  And  the  plaintiff 
avers  that  the  condition  of  the  said  mortgage  was  and  is  broken 
by  the  &ilure  of  the  defendant  to  pay  to  the  plaintiff  an  install- 
ment of dollars  <iue  at  the  expiration  of  six  months  from 

*No  ayerment  of  the  character  of  the  plaintiff's  title  is  necessary  when  he 
has  a  special  property  in  the  goods;  it  is  sufficient  in  such  a  case,  in  an  affi- 
davit or  verified  complaint,  to  allege  that  the  plaintiff  is  entitled  to  the  pos- 
session of  the  property. 
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the  date  of  said  mortgage  from  the  defendant  to  the  plaintiff; 

that  the  plaintiff,  on  the day  of ,  18 — ,  and  before 

the  commencement  of  this  action,  demanded  of  and  from  the 

defendant  the  possession  of  said ,  and  the  defendant  then 

refnsed  to  give  the  possession  thereof  to  the  plaintiff,  and  now 
unlawf  ally  detains  the  same  from  the  plaintiff  as  aforesaid. 

Wherefore  the  plaintiff  asks  for  judgment  for  the  recovery  of 

said ,  and  for dollars  damages  for  the  detention 

thereof,  and  for  other  proper  relief.  J.  H. 

Swoni  to  and  subscribed  before  me  this day  of , 

A.  D.  18  — .  L.  R,  Clerk. 

P.  P.,  AWy  for  Plamtiff. 

No.  28. 
For  ii^ary  to  land. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — 

W.  A.  C.  w.  B.  F.  A. 

Par.  1.    The  said  plaintiff  complains  of  the  said  defendant,  and 

says  that  the  said  defendant,  on  the day  of ,  A.  D. 

18 — J  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  action,  unlawfully  and  with  force,  broke 
and  entered  the  close  of  the  plaintiff,  situated  in town- 
ship of  said  county,  and  known  and  described  as  a  fifty  acre 
tract,  a  part  of  fractional  section  — ,  in  township  —  south,  of 
range  —  west,  and  then  and  there  broke  open,  threw  down  and 

damaged panels  of  rail  fence  then  on  said  premises  of 

the  plaintiff,  and  then  and  there  removed  out  of  their  proper 
places fence  rails,  then  and  there  being  in  the  fence  afore- 
said, thereby  rendering  it  necessary  to  build  another  fence  in  its 
stead,  and  thereby  and  during  all  that  time  greatly  incumbering 
said  close,  and  preventing  said  plaintiff,  during  all  said  time,  from 
having  the  use,  benefit  and  enjoyment  thereof  in  so  free  and 
ample  a  manner  as  he  otherwise  might  and  would  have  had,  and 
the  defendant  thereby  put  the  plaintiff  to  great  trouble,  expense 
and  damage,  to  wit, dollars. 

Par.  2.  The  said  plaintiff  further  complains  of  the  said  de- 
fendant, and  says  that  said  plaintiff  during  the  last  six  months 
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has  been  the  owner  in  fee  simple  of  another  tract  of  land  con- 
taining fifty  acres  or  thereabouts  in  section  — ^  township  —  south, 

of  range  —  west,  in  said  county  of ;  and  on  or  about  the 

day  of ,  A.  D.  18 — ,  said  defendant  greatly  injured 


and  caused  to  be  injured  a  rail  fence  containing  about 

panels,  belonging  to  the  plaintiff  and  inclosing  a  part  of  said 
tract  of  land;  and  by  unlawfully  throwing  down  the  same,  the 
defendant  then  and  there  broke  and  destroyed  and  caused  to  be 

broken  and  destroyed  fence  rails  belonging  to  the  plaintiff 

and  to  the  said  fence,  and  then  and  there  injured other 

fence  rails  belonging  to  the  said  fence,  by  then  and  there  unlaw- 
fully throwing  down  the  said  fence;  to  the  plaintiff's  damage 

dollars. 

Wherefore  the  plaintiff  demands  judgment  for  the  sum  of 
dollars.  H.  P.,  Att^y  for  Plaintiff. 


No.  29. 
For  iivjary  to  lands. 

.  State  of  Indiana, CowfUy, 

In  the Ciramt  Courts Termy  i& — . 

J.  H.  R  and  M.  0.  D.  w.  T.  W.  S. 

The  said  plaintiffs  complain  of  the  said  defendant,  and  say 

that  on  the day  of ,  18 — ,  the day  of , 

18  — ,  and  on  divers  days  since  that  time,  the  said  defendant  wrong- 
fully entered  on  a  four  foot  alley  on  the  southwest  side  of  the  fol- 
lowing described  real  estate,  of  which  the  plaintiffs  were  then  own- 
ers and  in  the  possession,  to  wit:  part  of  lot ,  in  the ■ 

plan  of  the  city  of ,  Indiana,  thus  bounded  (here  describe  the 

boundary);  and  then  and  there  tore  down,  removed  and  destroyed 
the  building  over  the  said  plaintiff's  privy  or  vault  thereon  situ- 
ate, which  was  of  the  value  of dollars;  that  he  has  ob- 
structed, and  continues  to  obstruct,  said  alley;  that  by  the  tear- 
ing down  and  removing  of  said  privy  and  the  obstructing  of  said 
alley  the  plaintiffs  have  been,  and  are  still  being  put  to  great  in- 
convenience, and  have  been  damaged  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  J.  M.  S.,  AtPyfor  Plaintiff. 
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No.  80. 
Oomplaud;  for  the  takinfff  and  cbnversioii  of  personal  property. 

State  of  Indiana, County, 

In  the Circuit  Cowrt^ Term,  i8—. 

F.  A.  m  H.  K.,  A.  H.  and  W.  0. 

Par.  1.    Said  plaintiff  complains  of  said  defendants,  and  says 

that  on  or  about  the day  of ,  18 — ,  at  said  county,  said 

defendants,  with  force  and  arms,  entered  upon  the  premises  of 
said  plaintiff  and  wrongfully  and  forcibly  took  and  carried  away 
and  converted  to  their  own  use,  one  horse,  the  property  of  said 
plaintiff,  of  the  value  of dollars. 

Par.  2.  Said  plaintiff  further  complaining,  says  that  said  de- 
fendants, on  or  about  the day  of ,  18 — ,  at  said 

county,  with  force  and  arms,  entered  upon  said  premises  of  said 
plaintiff  and  wrongfully  and  forcibly  took  and  carried  away  and 
converted  to  their  own  use,  one  young  cow  (heifer),  the  property 

of  said  plaintiff,  of  the  value  of dollars;  to  the  damage  of 

said  plaintiff  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  I.  &  0.,  Att^ys  for  Plaintiff. 

No.  81. 

By  a  landlord  for  waste,  by  iigoring  the  premises  and  taking  down  and 

removing  the  plaintiiTs  fixtures. 

State  of  Indiana, County, 

A.  B.  vs.  C.  D.         In  the Court, Term,  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de* 

fendant  was,  from  the day  of ,  18 — ,  to  the 

day  of ,  18 — ,  tenant  to  the  plaintiff  of  a  dwelling  house 

in  aaid  county,  and  the  defendant,  during  the  said  tenancy, 
wrongfully  damaged  parts  of  the  said  dwelling  house,  and  wrong- 
fully pulled  down  the  fixtures  aflSxed  thereto,  and  disposed  of  the 
same  to  his  own  use,  and  at  the  termination  of  the  said  tenancy 
delivered  the  said  dwelling  house  to  the  plaintiff  greatly  dam- 
aged ;  whereby  the  plaintiff  suffered  damage  in  the  sum  of 

dollars. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  W.  W.,  Atffyfor  Plaintiff. 
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No.  82. 

For  waste,  in  three  paragraphs. 

State  op  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

C.  B.  M.,  J.  H.  M.,  G.  M.,  by  their  next  friend,  J.  A.  0.,  whose 

written  assent  is  herewith  filed,  J.  A.  C.  and  M.  A.  C.  vs.  J.  P. 

Par.  1.    The  said  plaintiffs  complain  of  the  said  defendant,  and 

say  that  said  defendant,  before  and  at  the  time  of  committing  the 

grievances  hereinafter  mentioned,  held  and  enjoyed  abont 

acres  of  land,  with  the  appurtenances,  situated  and  being  in  the 

county  of ,  state  of  Indiana,  known  and  described  as  (here 

describe  the  premises),  as  tenants  of  the  said  plaintift's,  under  and 
by  virtue  of  certain  demises  thereof;  and  the  said  defendant, 
while  the  same  was  so  in  his  possession  as  tenant  thereof  as 

aforesaid,  to  wit,  on  the  day  of ,  18 — ^  and  on 

divers  other  days  and  times  between  that  day  and  the day 

of ,  18 — ,  at  said  county,  wrongfully  and  unlawfully  cut 

and  felled  timber  trees,  other  fruit  trees,  and 

saplings,  standing  and  growing  on  said  land,  of  the  value 

of dollars,  and  wrongfully  took  and  carried  away  and  ap- 
propriated to  his  own  use  the  said  trees  and  saplings  so  felled  by 

him,  and  also other  trees,  of  the  value  of dollars, 

the  property  of  plaintiffs,  which  had  been  growing  and  standing 
on  said  land,  but  which  the  defendant  found  lying  proatratc 
thereon;  whereby  the  said  plaintiffs  have  been,  and  still  are, 
greatly  injured  in  their  reversionary  estate  and  interest  of  and 

in  the  land  and  appurtenances  to  the  damage  of dollars. 

Par.  2.  And  the  said  plaintiffs  further  complain,  and  say  that 
said  defendant,  before  and  at  the  time  of  committing  the  griev- 
ances hereinafter  mentioned,  held  and  enjoyed  about acres 

of  land,  with  the  appurtenances,  situated  and  being  in  the  county 

of ,  state  of  Indiana,  and  known  and  described  as . 

as  tenant  of  the  said  plaintiffs,  under  and  by  virtae  of  oertaiu 
demises  thereof,  made  therefor  by  and  with  J.  S.  L.,  acting 
as  guardian  of  the  said  plaintiffs,  under  an  appointment  by 

the  court  of  county,  state  of  ,  and  as  agent  of 

the  said  other  plaintiffs,  for  terms  which  have    since  deter* 
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mined;   and  the  said  defendant,  while  the  same  was  so  in  his 

possession  as  tenant  thereof  as  aforesaid,  to  wit,  on  the 

day  of ,  18 — ,  and  on  divers  other  days  and  times  between 

that  day  and  the day  of ,  18 — ,  at  said  county, 

wrongfully  and  unlawfully  cut  and  felled timber  trees, 

other  fruit  trees  and  saplings,  standing  and  growing  on  said 

land,  of  the  value  of dollars,  and  wrongfully  took  and  carried 

away  and  appropriated  to  his  own  use  the  said  trees  and  saplings 

80  felled  by  him,  and  also other  trees  of  the  value  of 

dollars,  the  property  of  the  said  plaintiffs,  which  had  been  grow- 
ing and  standing  on  said  land,  but  which  the  defendant  found 
lying  prostrate  thereon,  whereby  the  said  plaintiffs  have  been,  and 
still  are,  greatly  injured  in  their  reversionary  estate  and  interest 
in  said  land  and  appurtenances  to  the  damage  of  the  plaintiffs  of 
dollars. 

Par.  8.    The  said  plaintiffs  further  complain,  and  say  that  said 

defendant,  at  the  county  of ,  state  of  Indiana,  unlawfully 

and  wrongfully  took,  carried  away  and  appropriated  to  his  own 

use, cords  of  wood,  commonly  called  steam  wood, 

cords  of  wood,  commonly  called  cord  wood,  and cords  of 

wood,  commonly  called  fire  wood,  of  the  personal  goods  of  the 

said  plaintiffs  of  the  value  of dollars,  to  the  damage  of 

the  said  plaintiffs  of dollars. 

Wlierefore  plaintiffs  demand  judgment  for dollars. 

M.  S.  J,,  AU'y  for  FlainUffs. 

No.  33. 
For  loss  of  services  caused  by  the  seduction  of  the  plaintifTs  servant. 

State  of  Indiana, Covmiy^ 

A.  B.  vs.  C.  D.         In  the Courts Temiy  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  the  de- 
fendant, on  the  day  of ,  18 — ,  and  on  divers  other 

days  and  times  between  that  day  and  the  beginning  of  this 
action,  debauched  and  carnally  knew  E.  F.,  then  being  the 
servant  of  the  plaintiff,  whereby  she  became  pregnant  and  was 
delivered  of  a  child,  and  the  plaintiff  thereby  lost  her  services, 
and  incurred  expense  in  nursing  and  in  obtaining  medical  assist- 
ance for  her;  whereby  he  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  T.,  Aif^y  for  Plaintiff. 
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Ko.  84. 

For  entidng  away  the  plaintifTs  workmen,  whereby  he  was  unable  to 

complete  an  agreement 

« 

State  op  Indiana,  County^ 

A.  B.  vs.  0.  D.         In  the CoxiH^ Term^  iS—. 

Tbe  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  and  hitherto,  E.  F.  wasand  is  the 

servant  of  the  plaintiff  in  his  trade  of ;  yet  the  defendant 

well  knowing  the  same,  wrongfully  enticed  and  procured  the 
said  E.  F.,  unlawfully,  against  the  will  of  the  plaintiff,  to  leave 
his  said  service,  whereby  the  plaintiff  has  been  deprived  of  the 
services  of  the  said  E.  F.,  and  been  damaged dollars. 

Wherefore  the  plaintiff  demands  judgment  for  -» dollars, 

and  other  proper  relief.  W.  F.,  AWy  for  Plaintiff. 

Ko.  85. 
For  Buflfering  a  ferocious  dog  to  go  at  large,  which  iigured  the  plaintifli 

State  of  Indiana, County ^ 

A.  B.  w.  0.  D.         In  the Courts Temt^  i8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  and  at  divers  other  days,  and  from 

then  till  the day  of ^  18 — ,  the  defendant  wrong- 
fully kept  a  dog  of  ferocious  and  mischievous  nature,  well  know- 
ing the  same,  and  that  the  said  dog  was  accustomed  to  bite  man- 
kind, and  the  said  dog,  whilst  the  defendant  kept  the  same, 
attacked  and  bit  and  wounded  the  plaintiff,  and  thereby  the 
plaintiff  was  for  a  long  time  unable  to  do  his  business,  and  in- 
curred expense  in  getting  cured  of  the  said  wounds,  and  was 
thereby  damaged  in  the  sum  of dollars. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

and  other  proper  relief.  0.  C.  0.,  At(*yfor  Plaintiff. 

Na  86. 
For  i^Jnriee  occasioned  by  defendant's  ox  ninning  at  the  plalntlft 

State  op  Indiana, County^ 

A.  B.  w.  0.  D.         In  the Courts Tet^m^  z8 — . 

The  plaintiff  complains  of  the  defendant,  and  says   that  the 

defendant,  on  the day  of ,  18 — ^  and  for  a  year 

thereafter,  was  possessed  of  a  wild  and  vicious  ox,  and  it  was  un- 
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safe  and  improper  to  drive,  or  permit  the  said  ox  to  go  through 
the  public  highway,  of  all  which  the  defendant  had  notice;  yet 

the  defendant,  on  the day  of ,  18 — ,  at , 

wrongfully  and  negligently,  by  his  servants,  drove  the  said  ox, 
80  being  wild  and  vicious,  as  aforesaid,  in  a  certain  public  high- 
Way,  whereby  the  said  ox  ran  at  and  against  the  plaintiff,  who 
was  then  passing  in  and  along  the  said  highway,  and  wounded 

and  injured  him,  whereby  he  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief  K.  L.  W.,  AtPy  for  Plaintiff. 

No.  87. 
Against  the  owner  of  a  earriage  for  negligent  driving. 

Stai^b  01"  Indiana, County^ 

A.  B.  tw.  0.  D.        In  the Cottrtj Temij  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the  de- 
fendant, on  the day  of ,  18  — ,  at ,  so  negli- 
gently drove  his  horse  and  carriage  that  the  same  struck  against 
the  carriage  and  horse  of  the  plaintiff,  whereby  the  plaintiff  was, 
without  negligence  on  his  part,  hurt,  and  prevented  from  fol- 
lowing his  business,  and  incurred  expense  in  endeavoring  to  be 
cured,  and  the  carriage  and  horse  of  the  plaintiff  were  injured 
and  damaged,  and  he  incurred  expense  in  repairing  the  said  car« 
riage  and  in  curing  the  said  horse,  and  was  obliged  to  hire  another 
horse  and  carriage,  and  was  damaged  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  0.  W.  G.,  Atffy  for  PlavifUiff. 

No.  88. 
Negligence  of  town  (or  city)  respecting  a  street^highway. 

Statb  of  Indiana, Oov/nty, 

In  the CouHy Term^  i8 — . 

A.  B.  vs.  The Town  (or  city). 

The  plaintiff  complains  of  the  defendant,  and  says  that  there  is 
in  the  town  (or  city)  of ^  a  street  or  public  highway  lead- 
ing from to ,  and  which  is  called street, 

which  said  defendants  are  bound  to  keep  in  repair;  that  the  same 
was  negligently  suffered  by  defendants  to  be  out  of  repair,  whereby 
Vol-.  I.— 87 
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the  plaintiff,  traveliDg  thereon  and  using  dne  care,  was  hnrt,  and 

damaged dollars. 

Wherefore  plaintiff  demands  judgment  for  dollars, 

and  other  proper  relief.  0.  H.  P.,  AWy  for  Plaintiff » 

No.  89. 
Negligence  of  railroad  corporations. 

State  of  Indiana, County^ 

In  the Covaiij Term^  iS-^. 

A.  B.  vs.  0.  D.  E.  K.  Co. 

The  plaintiff  complains  of  defendants,  and  says  that  the  defend- 
ants are  and  were,  on  the day  of ,  18 — ,  a  corporation 

owning  a  railroad  between  A.  and  B. ;  that  the  plaintiff  was  ou 
said  day  a  passenger  on  said  railroad,  and  by  reason  of  the  insufS- 
ciency  of  an  axle  of  the  car  in  which  he  was  riding,  the  plaintiff 
was  hurt,  whereby  he  was  damaged dollars;  that  the  de- 
fendants did  not  use  due  care  in  reference  to  said  axle,  but  were 
negligent  concerning  the  same,  but  the  plaintiff  did  use  due  care 
and  was  free  from  negligence  concerning  the  same. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

And  other  proper  relief.  T.  W.  S.,  Atfy  for  PlairU%ff. 

No.  40. 

Against  a  railroad  company  for  negligently  running  a  train  against  the 

plaintiff. 

State  of  Indiana, Cov.nty^ 

In  the Courts Term^  i8- — • 

A.  B.  w.  The Bailway.  Company. 

The  plaintiff  complains  of  defendant,  and  says  that  the  defend- 
ant was,  on  the day  of ,  18 — ,  possessed  of  a  rail- 
way locomotive  engine  and  train  of  carriages  attached  thereto, 
and  was  by  its  servants  driving  and  conducting  the  same  upon  a 
certain  railway,  and  the  plaintiff  was  lawfully  crossing  the  said 
railway;  and  the  defendant  by  its  servants  so  negligently  drove 
and  conducted  the  said  engine  and  train,  that  thereby  the  aame 
ran  and  were  driven  against  the  plaintiff,  and  severely  injored 
him,  without  any  negligence  on  his  part,  whereby  he  was  dam- 
aged   dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  K,  AWy  for  JPlaintif. 
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No.  41. 

By  a  servant  against  his  master  for  employing  him  to  work  upon  an 

unsafe  SGa£Polding. 

State  of  Indiana, County^ 

A.  B.  V8.  O.  D.         In  the CovH^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on 
the day  of ^  18 — ,  he  was  employed  by  the  defend- 
ant to  do  certain  work  for  the  defendant  upon  a  certain  scaffold- 
ing, constructed  by  the  defendant  for  that  purpose,  which  said 
scaffolding  was,  by  the  negligence  and  default  of  the  defendant, 
constructed  unsafely  and  with  defective  and  improper  materials, 
and  was  in  an  unsafe  condition  and  unfit  for  the  purpose  afore- 
said, which  the  defendant  well  knew,  but  of  which  the  plaintiff 
was  ignorant;  and  by  reason  of  the  premises,  whilst  the  plaintiff 
was  so  employed  as  aforesaid,  doing  said  work  upon  the  said  scaf- 
folding, without  any  negligence  on  the  part  of  the  plaintiff,  the 
said  scaffolding  broke  and  gave  way,  and  thereby  the  plaintiff 
was  thrown  to  the  ground,  and  his  leg  was  broken,  and  he  was 
permanently  injured  and  rendered  unfit  for  work,  and  incurred 
expenses  for  medical  attendance,  and  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  foi* dollars,  and 

other  proper  relief.  C.  A.  H.,  AWyfor  PlcmvUff. 

No.  42. 

For  keeping  an  area  or  cellar  ac^oining  a  public  highway  in  a  dangerous 

state. 

State  of  Indiana, Ooimty^ 

A.  B.  V8.  0.  D.        In  the Cowrt^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 
day  of ,  18 — ,  at ,  the  defendant  was  pos- 
sessed of  an  area  adjoining  a  public  highway,  and  wrongfully 
permitted  the  same  to  be  unguarded  and  unsafe  to  persons  law- 
fully passing  along  the  said  highway,  whereby  the  plaintiff, 
while  lawfully  passing,  and  without  negligence,  fell  into  the  said 
area  and  was  injured,  whereby  he  lost  time,  was  put  to  expense 

for  nursing,  and  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  G.  C.  L.,  Atfy  for  Plamtiff. 
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No.  43. 

For  folsely  returning  nulla  bona  to  a  fieri  fodas,  after  a  Beiznre  and  tale 
of  goods  sufficient  to  satisfy  plaintiff's  execntlon. 

Statb  of  Indiana, Coimiy^ 

A.  B.  V8.  0.  D.  In  the Courts TetTjij  iS—. 

The  plaintiff  oomplains  of  the  defendant,  and  says  that  the 

plaintiff,  on  the day  of ,  18 — ,  by  the  judgment  of  the 

circuit  court  of ,  recovered dollars  against 

E-  F.;  and  thereupon  the  plaintiff,  on  the day  of , 

18 — J  sued  out  of  the  said  court  a  writ  ot^fieri  facias  j  directed  to 

the  sheriff  of ,  whereby  the  said  sheriff  was  commanded, 

that,  of  the  goods  and  chattels  of  the  said  E.  F.  in  his,  the  said 

sheriff's,  bailiwick,  he  should  cause  to  be  levied dollars 

aforesaid,  together  with  interest  for  the  same  at  the  rate  ot 

per  cent  per  annum,  from  the  day  of i 

18 — ^  from  which  day  the  judgment  aforesaid  was  entered  up, 
and  that  he  should  have  that  money,  with  such  interest  as  afore- 
said, forthwith,  to  render  to  the  plaintiff;  and  that  the  said  sheriff 
should  have  there  and  then  that  writ,  which  said  writ  afterwards, 

and  before  the  delivery  thereof  to  the  said  sheriff  on  the 

day  of ,  18 — ^,'afore8aid,  was  duly  indorsed  with  a  direction 

for  the  said  sheriff  to  levy dollars;  and  being  so  indorsed, 

was  then  delivered  to  the  defendant,  who  then,  and  from  thence 
until  and  at  and  after  the  time  of  making  the  return  to  the  said 
writ  hereinafter  mentioned,  was  sheriff  of  the  said  county  of 

,  to  be  executed  in  due  form  of  law,  by  virtue  of  which 

said  writ,  the  defendant,  as  such  sheriff,  seized  a/nd  took  in  ex- 
ecution divers  goods  and  chattels  of  the  said  £.  F.,  of  the  value 
of  the  money  so  indorsed  on  the  said  writ  as  aforesaid,  besides 
costs  of  levy  and  other  incidental  expenses,  directed  to  be  levied 
as  aforesaid,  and  then  levied  the  same  thereout;  yet  the  defend- 
ant had  not  the  said  moneys  so  levied  as  aforesaid,  or  any  part 
thereof  in  the  said  court,  according  to  the  exigency  of  the  said 
writ,  as  he  might  and  ought  to  have  done  before  the  commence* 
ment  of  this  suit,  nor  has  the  defendant  paid  such  moneys,  or 
any  part  thereof,  to  the  plaintiff;  and  the  defendant  afterwards, 
and  before  the  commencement  of  this  suit,  falsely  returned  to 
the  said  court,  upon  the  said  writ,  that  the  said  E.  F.  had  not 
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any  goods  or  chattels  in  his  bailiwick,  whereof  he  could  caase  to 
be  levied  the  damages  aforesaid,  or  any  part  thereof,  as  by  the 
said  writ  and  the  retarn  thereof  remaining  of  record  in  the  said 
court,  appears,  whereby  the  plaintiff  is  deprived  of  the  means  of 
obtaining  the  said  moneys  so  indorsed  on  the  said  writ,  and 
which  are  still  unpaid.^ 

Wherefore  plaintiff  demands  judgment  for dollars,  atid 

other  proper  relief.  W.  W.  W.,  Att^y  for  Plaintiff. 

No.  44. 

For  not  levying  when  there  was  an  opportonity,  and  lUsely  retnming 

nollabona. 

Statb  of  Indiana, CowrUy^ 

A.  B.  w.  0.  D.         In  the Courts Term^  i8—. 

The  plaintiff  complains  of  defendant,  and  says  (here  proceed 
with  the  rendition  of  the  judgment  and  execution,  as  in  the  last 
form,  then  proceed)  that,  although  there  was  then,  and  whilst 
the  said  writ  was  in  force,  and  before  the  commencement  of  this 
suit,  divers  goods  and  chattels  of  the  said  E.  F.  within  the  baili- 
wick of  the  defendant  as  such  sheriff,  and  the  defendant  as  such 
sheriff  could  have  levied  the  moneys  so  indorsed  on  the  said  writ, 
and  a  reasonable  time  for  so  doing  elapsed  before  the  commence- 
ment of  this  suit,  whereof  the  defendant  had  notice;  yet  the  de- 
fendant did  not  levy  the  money  last  aforesaid,  or  any  part  thereof, 
but  wrongfully  neglected  and  refused  so  to  do,  and  during  all 
the  last  mentioned  time  wrongfully  neglected  the  execution  of 
the  said  writ,  and  the  defendant  afterwards  and  before  (etc., 
falsely,  etc.). 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  G.,  Aiffy  for  Plamtif. 

No.  45. 
For  negligently  navigating  a  steamboat  and  caoaing  a  collision. 

State  of  Indiana, ^ —  County y 

A.  B.  vs.  0.  D.         In  the Cottrty Termj  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

1  The  plaintiff  may  bob  the  sheriff  alone  in  such  a  case,  or  he  may  soe  the 
gfaerxff  and  his  soxeties  upon  his  official  bond,  and  in  that  caae  the  last  form  will 
gerve  aa  a  nreoedent  for  the  assignment  of  the  breaches  of  the  condition  of  the  bond. 
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day  of ,  18 — y  the  defendant,  being  the  owner  of  a 


steamboat  running  in river,  from to ,  bo 

negligently  managed  and  directed  the  boat  that  she  ran  foul  of 
the  steamboat  of  the  plaintiff,  then  navigating  the  river,  whereby 
the  said  steamboat  of  the  plaintiff  was,  without  the  fault  of  the 
plaintiff,  or  his  servants  or  agents  in  charge  thereof,  sunk,  and 
the  cargo  of  the  same  lost  and  injured,  and  the  plaintiff  incurred 
expense  in  raising  and  repairing  the  said  steamboat  and  cargo, 
and  lost  the  use  of  the  said  steamboat  and  the  freight  that  he 

might  have  earned  therefrom,  and  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  F.  F.,  AWyfor  Plaintiff. 

No.  46. 

Against  a  surgeon  or  apothecary  for  neglect,  etc.,  in  his  treatment  of  the 

plaintiff. 

State  of  Indiana, County ^ 

A.  B.  w.  0.  D.         In  the Courty Ternny  i8 — . 

Said  plaintiff  complains  of  said  defendant,  and  says  that  the 

plaintiff,  on  the  day  of ,  18 — ,  at ,  at  the 

request  of  the  defendant,  retained  and  employed  the  defendant 
as  a  surgeon  (or  a  physician)  and  apothecary  to  attend  upon  the 
plaintiff,  and  endeavor  to  cure  him  of  an  illness  under  which  he 
then  labored,  for  reward.     And  the  defendant  accepted  and 
entered  upon  the  said  retainer  and  emjJoyment;  yet  the  defend- 
ant conducted  himself  in  an  ignorant  and  unskillful  and  negli- 
gent manner  in  that  behalf,  whereby  the  plaintiff,  without  his 
fault  or  negligence,  became  worse,  and  was  greatly  injured  in 
his  health  and  constitution,  and  suffered  pain,  and  was  prevented 
from  following  his  usual  employment,  and  his  recovery  from 
his  illness  was  greatly  delayed,  whereby  he  was  damaged  in  the 
sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliet  N.  N.,  AWyfor  Plaintiff. 
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No.  47. 
Paragraph  for  aasanlt,  battery  and  woimding. 

Statb  of  Indiana, County ^ 

A.  B.  w.  0.  D.         In  the Cov/rt^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  the 

defendant,  on  the day  of ^  18 — ,  assaulted,  beat  and 

wounded  the  plaintiff,  whereby  he  incurred  expense  in  obtaining 
medical  and  other  assistance,  and  was  prevented  from  carrying 
on  his  necessary  business,  and  had  to  employ  and  pay  for  assist- 
ance to  enable  him  to  do  so,  and  was  sick  and  sore,  and  suffered 
pain  and  anguish,  and  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  W.  S.  G.,  Att^y  for  Plaintiff. 

§ 
No.  48. 

For  driying  a  carriage  against  the  plaintiff's  carriage. 

State  of  Indiana, County^ 

A.  B.  V8.  0.  D.  In  the Oywrt^ Term^  i8—. 

The  plaintiff  complains  of  defendant,  and  says  that  on  the 

day  of y  18 — ,  the  defendant  drove  a  carriage,  in 

which  the  defendant  was,  against  a  carriage  of  the  plaintiff,  in 
which  the  plaintiff  was,  and  thereby  greatly  damaged  the  same, 
whereby  the  plaintiff's  carriage  was,  without  his  fault,  broken  and 
spoiled  and  lost;  whereby  the  plaintiff  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  0.  W.  G.,  Atfy  for  Plaintiff. 

No  49. 
For  aasanlt  and  fiilse  imprisonment  on  a  charge  of  felony. 

Statb  of  Indiana, County y 

A.  B.  tw.  0.  D.         In  the Cowrt^ Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18  — ,  the  defendant  assaulted  the  plaintiff 

and  gave  him  into  the  custody  of  a  policeman  upon  a  false  charge, 
then  made  by  the  defendant,  that  the  plaintiff  had  committed  a 
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felony,  and  compelled  him  to  go  to  a  police  station,  and  there 
caused  him  to  be  imprisoned  and  to  be  kept  in  prison  for  a  loDg 
time,  until  he  was  brought  before  a  police  magistrate  upon  the 
said  charge;  whereby  the  plaintiff  suffered  great  pain  in  body 
and  mind,  and  was  exposed  and  injured  in  his  credit  and  circum- 
stances, and  was  prevented  from  carrying  on  his  business,  and 
from  providing  for  his  family  by  his  personal  care  and  attention, 
and  incurred  expense  in  obtaining  his  liberation  from  the  said 

imprisonment,  whereby  he  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  T.  G.,  AW y  for  Plai/ntiff. 

No.  50. 
Wrongftil  seijEiire  and  conversion  of  goods. 

State  of  Indiana, County^ 

A.  B.  vs,  0.  D.  In  the Cowrty Term^  i8—> 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of  ,  18 — ,  the  defendant  converted  to  hie  own 

use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  posses- 
sion of  the  plaintiff's  goods,  that  is  to  say,  iron,  hoops,  household 
furniture,  etc.,  of  the  value  of dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliet  T.  T.,  AU^yfor  Plaintiff. 

No.  51. 
For  trespass  to  land. 

State  of  Indiana,  • County^ 

A.  B.  V8.  0.  D.         In  the Covrty Term^  z8 — . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  the  defendant  broke  into  and  entered 

certain  land  of  the  plaintiff,  called  the  ^'  Big'  Field,"  and  depas- 
tured the  same  with  cattle,  and  continued  there  a  long  time,  and 
injured  the  fences  and  gates  thereof,  and  cut  down  the  trees  and 
underwood,  and  dug  holes  and  pits  therein,  whereby  eaid  prem- 
ises were  injured  and  damaged dollars. 

l^herefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reUef.  W.  T.  0.  N.,  AtPy  for  JPlaitU^. 
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No.  52. 
For  obetmcting  a  private  way. 

Statb  or  Indiana, (htrntj/j 

A.  B.  w.  0.  D.         In  the OouHj Termj  iS—. 

The  plaintiff  eomplainB  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  tha  plaintiff  was  possessed  of  a 

messuage,  and  was  entitled  to  a  way  from  the  said  messuage  over 
a  close  to  a  public  highway  and  back  again,  for  himself  and  his 
servants  on  foot,  and  with  horses,  cattle,  carts  and  carriages,  at 
all  times,  all  in  said county;  yet  the  defendant  wrong- 
fully obstructed  the  said  way  by  fencing  across  the  same,  whereby 
the  plaintiff  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  relief.  T.  N.,  AU^y  for  Plaintiff, 

No.  58. 

Against  an  adjoining  oocnpier  for  discharging  rain  from  the  eaves  of  a 

roof  upon  the  plaintiff's  land. 

State  of  Indiana, Cownty^ 

A.  B.  w.  0.  D.         In  the Courts Term^  /<?— . 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  at  said  county,  the  defendant  was 

possessed  of  a  building  abutting  on  the  land  of  the  plaintiff, 
Xo  wit  (here  describe),  and  then  and  there  wrongfully  built  the 
eaves  of  the  said  building  hanging  over  the  plaintiff's  land, 
whereby  the  rain-water  poured  on  the  said  land  and  made  it  wet 
and  useless,  whereby  the  plaintiff  was  damaged dollars. 

Wherefore  plaintiff  demands  judgment  for dollars,  and 

other  proper  reliet  A.  C.  G.,  AtPy  for  Plamtiff. 

No.  54. 
Complaint  fm  debauching  the  plaintiff's  wifis. 

Statb  of  Indiana, Coimtyy 

In  the Circuit  Courts Term^  i8—. 

A.  B.  w.  O.  D. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  prior 
and  up  to  the day  of ,  18 — ,  said  plaintiff  and  his 
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wife,  B.  B.,  lived  together  in  peace  and  harmony  as  husband  and 

wife,  and  with  their  children,  of  whom  they  had sons  and 

daughters,  they  were  in  the  enjoyment  of  the  highest 

state  of  domestic  happiness  and  conjugal  felicity.  But  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  and  times 
between  that  time  and  the  commencement  of  this  action,  the 
defendant  did  wrongfully,  deceitfully  and  wickedly  seduce,  de- 
bauch and  carnally  know  said  B.  B.,  the  said  wife  of  the  plaintiff, 
whereby  she  abandoned  the  plaintiff  and  her  children,  and  the 
plaintiff  has  lost  her  services  and  has  been  put  to  great  incon- 
venience, and  has  suffered  great  grief,  mortification  and  anxiety, 
and  has  been  damaged  in  the  sum  of thousand  dollars, 

for  which  he  demands  judgment. 

K.  K.,  AWyfor  Plaintiff. 
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CHAPTER  III. 

COMPLAINTS  IN  EQUITY. 

No.   1.    For  the  foredoeuie  of  a  mortgage  where  there  are  junior  incumbranoes, 
and  praying  the  appointment  of  a  receiver. 

2.  For  the  forecloeure  of  a  mechanic's  lien. 

3.  For  the  forecloeure  of  a  mortgage  claiming  7  per  cent,  interest  under 

the  law  of  another  state. 

4.  To  foreclose  a  mortflrage  and  cancel  an  uncanceled  mortgage. 
5*    For  foredosore  of  an  indemnifying  mortgage. 

6.  To  foreclose  a  chattel  mortgage  and  have  a  receiver  appointed,  where 

successive  mortgages  were  given  on  the  same  goods. 

7.  Against  heirs  —  foreclosure  of  mortgage  of  ancestor. 

8.  For  the  enforcement  of  a  mechanic's  lien  upon  the  interest  of  a  tenant 

for  repairs  or  machinery. 

9.  To  redeem — additional  paragraph. 

10.  To  redeem  a  mortgage. 

11.  To  quiet  title. 

12.  To  quiet  title. 

18.    To  quiet  title  by  vendee  against  lien  of  vendor. 

14.  Complaint — action  to  quiet  titie. 

15.  For  specific  performance  of  a  contract  for  a  conveyance  or  lease  of  real 

estate. 

16.  For  specific  performance  of  a  parol  contract  for  the  sale  of  real  estate 

taken  out  of  the  statute  by  part  performance. 

17.  For  specific  peiiormanoe  of  parol  agreement  for  exchange  of  land. 

18.  For  specific  performance  of  a  sale  of  real  estate. 

19.  For  specific  performance  of  a  contract  in  favor  of  the  vendor. 

20.  For  specific  performance  of  a  contract  to  convey  and  quiet  titie. 

21.  For  specific  performance  by  the  lessee  of  an  agreement  to  execute  a  lease. 

22.  To  eigoin  the  negotiation  of  negotiable  instruments. 

23.  For  abatement  of  a  nuisance,  with  damage,  and  an  ii\junction  against 

its  maintenance. 

24.  Against  a  tenant,  to  eigoin  waste  with  fozfeiture  and  damages. 

25.  ^0  eigam  a  sale  of  real  estate. 

26.  For  an  iivjunction. 

27.  To  enjoin  sale  by  sheriff. 

28.  For  the  recovery  of  the  possession  of  an  instrument  not  negotiable,  or 

past  due,  and  to  enforce  payment  against  the  payor. 

29.  IFor  the  recovery  of  money  against  the  husband,  and  a  decree  sulDJecting 

lands,  fraudulentiy  conveyed  to  the  wife,  to  the  payment  of  the  judg- 
menii 
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No.  80.  To  revive  a  judgment  of  foreclosure  and  quiet  title. 

31.  To  enforce  a  trust  in  notes. 

32.  To  enforce  a  trust  in  real  estate. 

33.  To  enforce  a  trust  in  land  or  money. 

34.  For  the  rescission  of  paxtnenship  articles,  and  dissolution  of  oo-parinetship. 

35.  To  set  aside  a  fraudulent  conveyanoe. 

36.  To  reform  a  deed. 

37.  Action  for  diasolution  of  partnership,  etc 

38.  Complaint  for  dissolution  of  partnership  for  an  izgunction  and  receiver. 

39.  For  a  specific  performance  of  a  contract  of  life  insurance. 

40.  By  a  reversioner  or  remainderman  to  quiet  title. 

41.  For  the  possession  of  real  estate  and  to  quiet  title. 

No.  1. 

For  the  foredosnre  of  a  mortj^age  where  there  are  Junior  incnmbrancei, 

and  praying  the  appointment  of  a  receiver.' 

Statb  of  Indiana, County^ 

In  the Circuit  Courts Temij  j8^. 

A.  B.  VB,  C.  D.  and  D.  D.,  his  wife,  E.  F.,  G.  H.  and  I.  J. 

The  plaintiff  complains  of  the  defendant,  and  says  that  said 

defendant  0.  D.,  on  the day  of ,  18 — j  by  his  note, 

now  overdue,  and  of  which  a  copy  is  herewith  filed,  promised  to 

pay  the  plaintiff dollars,  and  to  secure  which,  said  0.  D. 

and  defendant  D.  D.,  his  wife,  on  the  same  day  daly  executed, 
acknowledged  and  delivered  to  the  plaintiff  a  mortgage,  of  which 

a  copy  is  herewith  filed,  whereby  they  mortgaged  lot ^  in 

block ,  in  the  town  of ,  in  said  county,  then  vacant, 

and  thereupon  said  mortgage  was,  within  forty-five  days  of  its 
execution,  duly  recorded  in  the  recorder's  office  of  said  county. 

That  afterwards,  to  wit,  on  the day  of ,  18 — ^  said 

defendant  £.  F.  furnished  material  and  built  a  house  on  said  lot, 
and  duly  filed  a  notice  in  the  recorder's  office  of  said  county,  within 
sixty  days  of  the  completion  of  said  building,  claiming  a  lien  for 

dollars,  and  afterwards,  to  wit,  on  the day  of 1 

18 — ,  said  defendants  0.  D.  and  D.  D.  executed  another  mort- 
gage on  said  lot  to  said  G.  H.,  to  secure dollars,  which  was 

on  the  same  day  duly  recorded  in  said  recorder's  office,  and  on 
the  next  day,  to  wit,  the day  of  — ^  18 — ,  said  defend- 
ant I.  J.  recovered  judgment  against  said  defendant  C  D.,  in  the 

^  Where  a  receiver  is  to  be  appointed  the  complaint  should  be  verified. 
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said  circuit  court,  for dollars.    That  said  note,  and  both 

said  mortgages,  as  well  as  said  mechanic's  lien  and  judgment, 
remain  wholly  unpaid,  whereby  the  plaintiff  has  a  lien  paramount 
to  all  said  defendants^  E.  F.,  G.  H.  and  I.  J.,  upon  said  lot,  and 
they  have  liens  in  the  order  herein  above  stated;  and  plaintiff 
says  that  said  defendant  0.  D.  is  insolvent,  and  said  lot  is  not 
worth  the  amount  of  the  plaintiff's  claim. 
Wherefore  plaintiff  demands  judgment  against  defendant  0. 

D.  for dollars,  and  for  a  foreclosure  of  the  mortgage  and 

sale  of  the  mortgaged  premises,  and  a  decree  declaring  the 
plaintiff's  priority,  and  a  foreclosure  of  the  equity  of  redemption 
of  all  said  defendants  in  said  lot,  and  the  appointment  of  a 
receiver  to  take  possession  of  said  property  pending  the  suit,  and 
for  all  proper  relief.  T.  T.,  AWy  for  Plaintiff. 

No.  8. 

For  the  feredosore  of  a  mechanic's  lien. 

Statb  of  Indiana, County^ 

In  the Circuit  Courts TeTnn^  i8 — . 

A.  B.  vs.  C.  D.,  E.  F.  and  G.  H. 

The  plaintiff  complains  of  said  defendants,  and  says  that  said  de- 
fendant 0.  D.  is  the  owner  in  fee  of  lot ,  in  block , 

in  the  town  of .    That  prior  to  the day  of , 

18 — ,  the  plaintiff  furnished  two  hundred  thousand  bricks  and 
other  material  for  the  building  of  a  brick  house  upon  said  lot, 
which  were  by  said  E.  F.  used  to  build  a  house  on  said  lot,  and 
said  O.  H.  performed  the  carpenter  work  thereon;  that  said  bricks 
were  delivered  upon  a  contract  to  said  first  named  defendant,  for 

dollars.    That  on  the  day  and  year  last  aforesaid,  and 

within  sixty  days  from  the  completion  of  said  building,  the 
plaintiff  filed  in  writing  in  the  recorder's  office  of  said  county,  a 
notice  that  he  would  hold  a  lien  for  said  sum  upon  said  house 
and  lot,  of  which  a  copy  is  herewith  filed.  That  each  of  said  other 
defendants,  in  like  manner,  filed  a  separate  and  several  notice  of 
his  intention  to  hold  a  lien  for  the  sum  due  him,  for  the  work  so 
performed  by  him  upon  said  house,  which  several  liens  were  in 
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dne  form,  and  filed  and  recorded  in  said  book  in  said  recorder's 
office,  within  said  sixty  days  of  the  completion  of  said  hoase; 
whereby  they  each  obtained  a  lien  upon  said  house  and  lot  (or 
said  other  defendants  having  pretended  to  file  notices,  claim  lieDS 
thereon,  and  are  pretending  to  set  them  up,  but  plaintiff  says  they 
are  irregular  and  void)  (or  said  defendants  claim  to  have  ob- 
tained liens  by  the  filing  of  notices,  and  procuring  the  same  to 
be  recorded,  but  plaintiff  does  not  know  whether  they  are  valid 
or  not),  which  lien  of  plaintiff  remains  unpaid. 

Wherefore  plaintiff  demands  judgment  for  dollars, 

and  for  the  enforcement  of  said  lien  by  the  sale  of  said  property, 
and  the  distribution  of  the  proceeds  (or  for  the  satisfaction  of  the 
same,  and  that  said  defendants  all  be  barred  of  their  equity  of 
redemption  in  said  lot)  (or  that  the  defendants  E.  F.  and  6.  H. 
be  required  to  set  up  their  claim  or  be  barred),  and  that  the  plaint- 
iff have  all  proper  relief.  W.  F.  G.,  AWy  for  Plaintiff. 

Na8. 

For  the  forecloemreof  a  mortgage  claiming  seven  per  cent,  interest  under 

the  law  of  another  state. 

State  of  Indiana, Covmiy^ 

In  the Circuit  Courts Term^  j8 — . 

W.  E.  L.  m  E.  A.  B.,  D.  D.  and  F.  D.,  his  wife,  F.  P.  and  H., 
his  wife,  and  H.  S.  B. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  at  and  in  the  city  and  state  of 

New  York,  N.  B.  executed  a  bond,  a  copy  of  which  is  herewith 
filed,  marked  exhibit  "  A,"  which  bond  was  made  to  secure  the 
payment  to  the  plaintiff  of dollars,  with  seven  per  cent,  in- 
terest per  annum;  and  for  further  security  for  the  payment  of 

said dollars  and  interest,  said  B.  and  defendant  £.  A.  B. 

then  and  there  executed  and  delivered  to  said  plaintiff,  a  mort- 
gage upon  certain  real  estate  in  tlie  city  of ,  county  of 

,  and  state  of  Indiana,  which  is  fully  described  in  said 

mortgage,  a  copy  of  which  mortgage,  marked  exhibit  **  B,'*  is 
herewith  filed  and  prayed  to  be  taken  as  part  of  this  complaint; 
and  plaintiff  says  that  by  a  statute  of  the  state  of  ITew  York, 
duly  passed,  published,  and  which  reads  as  follows  (here  insert 
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the  Btatate),  and  which  was  in  force  at  the  time  of  making  said 
bond  and  mortgage,  seven  per  cent,  per  annum  was  the  legal  rate 

of  interest  in  said  state;  and  plaintiff  says  that  on  the day 

^f J  18— J  said  N.  B.  having  made  his  last  will,  whereby 

he  devised  the  whole  of  his  real  estate  to  said  defendants,  he 

departed  this  life;  and  plaintiff  says  said  sum  of dollars 

remains  unpaid. 

Wherefore  the  plaintiff  demands  judgment  for  the  foreclosure 
of  said  mortgage  and  the  sale  of  said  mortgaged  premises,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  said  bond  and  mort- 
gage, and  for  other  proper  relief. 

I.  &  A.,  AWyafor  PlainUff. 

Kg.  4. 

To  foreclose  a  mortgage  and  cancel  an  uncanceled  mortgage. 

State  op  Indiaka, County^ 

In  the Circmt  Courts Terrriy  18 — . 

W.  P.  D.  and  0.  R  m  W.  W.  H.  and  A.  H.,  his  wife,  and  O.  T. 
The  plaintiffs  complain  of  said  defendants,  and  say  that  on 

the day  of 18 — ,  the  said  W.  TV.  H.  and  his  wife, 

A.,  executed  a  mortgage  conveying  to  one  O.  H.  H.  the  northeast 
quarter  of  section  No.  twelve  (12),  in  township  No.  six  (6)  south, 
of  range  ten  (10),  containing  one  hundred  and  sixty  (160)  acres,  in 
said  county,  as  security  for  the  payment  of  a  debt  evidenced  by  a 
note,  a  copy  of  each  of  which  is  herewith  filed,  amounting  to 
dollars,  which  mortgage  was  on  the  day  of  its  date  duly  re- 
corded in  the  office  of  the  recorder  of  said  county.    And  s^ter- 

warde,  to  wit,  on  the day  of ,  18 — ^  the  said  O.  H.  H. 

assigned  and  transferred  said  note  and  mortgage  in  writing,  to  the 
plaintiffs,  which  sum  remains  unpaid.  And  the  plaintiffs  fur- 
ther say  that  before  the  making  of  said  note  and  mortgage,  to 

wit,  on  the day  of ,  18 — ,  the  said  W.  TV.  H.  and 

his  wife  executed  to  the  said  O.  T.  a  mortgage  on  the  tract  of 

land  above  described,  to  secure  the  payment  of  the  sum  of 

dollars,  which  mortgage  is  recorded  in  "Book  A"  of  record  of 
deeds,  in  said  county;  and  although  such  mortgage  does  not  ap- 
pear upon  the  face  of  the  record  thereof  to  be  satisfied,  yet  the 
same  has  been  fully  paid  and  discharged. 
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Wherefore  the  plaintiflFa  pray  judgment  for  the  sum  of 


dollars,  the  foreclosure  of  this  said  mortgage,  and  a  sale  of  mid 
mortgaged  property  or  so  mnch  thereof  as  may  be  necessary  to 
pay  the  said  debt,  free  from  the  incumbrances  of  said  mort|:age 
to  the  said  O.  T.,  if  the  same  shall  have  been  found  to  have  been 
paid,  and  for  other  proper  relief. 

J.  &  B.,  Ateys  for  Plaintiffk 

No.  5. 

For  foredoBore  of  an  indenmifying  mortgage. 

State  of  Indiana, Cowatyj 

In  the Ci/rcmt  Cowrt^ TVrm,  /<?— . 

M.  A.  L.  m.  Z.  H.  0.  and  E.  A.  0. 

M.  A.  L.  complains  of  Z.  H.  0.  and  E.  A.  0.,  and  says  that  die 
defendants  executed  a  mortgage  conveying  to  the  plaintiff  fiie 
following  described  real  estate  (here  describe  the  premises),  wiudi 
said  mortgage  was  duly  recorded  in  the  mortgage  records  of  said 

county,  in  Book ,  at  pages ,  and  a  copy  of  the  WBm» 

is  filed  herewith  as  a  part  of  this  complaint    And  the  pkintiff 
says  that  at  the  time  when  said  mortgage  was  executed,  \tt  \tA 
become  security  for  the  said  Z.  H.  0.  upon  certain  bills  cC  ex* 
change,  which  are  particularly  described  in  the  condition  ci  moA 
mortgage,  and  that  said  mortgage  was  executed  by  the  defeadMifet» 
and  delivered  to  the  plaintiff  to  secure  the  plaintiff  agaiiKt  vsf 
loss  or  damage  by  reason  of  his  being  compelled  to  pay  said  billfly 
or  any  of  them,  or  any  other  bill  given  in  renewal  of  all  cr  any 
one  of  them.    And  plaintiff  says  that,  as  the  surety  of  tier  said 
Z.  H.  0.,  he  has  since  been  compelled  to  pay  and  has  paid  the 
several  debts  evidenced  by  said  bills,  and  others  given  in  rawwal 
thereof  to  the  amount  of  dollars,  and  that  sum  imym  re- 
mains due  from  the  defendant  Z.  H.  0.  to  the  plaintiff  on  tiiat 
account. 

Wlierefore  plaintiff  asks  judgment  against  the  said  Zu  H.  C. 

for dollars,  and  the  foreclosure  of  said  mortgage  aad  sale 

of  the  property,  or  so  much  thereof  as  may  be  necessary  to  paj 
the  debt  aforesaid,  and  for  other  proper  relief. 

J.  &  B.,  AU'ysfor  ^laitUiff. 
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No.  6. 

To  foredoBe  a  chattel  mortgage  and  have  a  receiver  appointed,  where 
saeceasive  mortgages  were  given  on  the  same  goods. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

H.  H.  V8.  S.  W.  C,  J.  L,  0.,  H.  A.  H.,  H.  D.  A.,  W.  H.  McG. 
and  S.  C.  W. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18—,  said  S.  W.  C,  J.  L.  0.  and  H. 

A.  H.  execQted  and  delivered  to  the  plaintiff  a  mortgage,  duly 
acknowledged,  and  of  which  a  copy  is  herewith  filed,  whereby  to 
indemnify  the  plaintiff  as  the  indorser  of  two  notes,  due  S.  B. 

C.  &  Co.,  one  for dollars,  due ,  18 — ,  and 

one  for  dollars,  due ,  18 — ,  and  as  the 

drawer  of  a  certain  bill  of  exchange,  held  by  the  First  National 

Bank  of  E.,  accepted  by  C.  Brothers,  for  dollars,  all  of 

which  are  more  fully  described  in  said  mortgage;  said  S.,  J.  &  H. 
conveyed  and  mortgaged  to  the  plaintiff  the  whole  of  their  stock 
of  goods  and  merchandise  then  in  the  store  of  said  C.  Brothers, 
which  firm  was  then,  and  still  is,  composed  of  said  S.,  J.  &  H. 
That  said  last  named  defendants  afterwards  mortgaged  to  said 
defendants.  A.,  McG.  &  W.,  by  separate  and  several  mortgages, 
the  same  goods,  situate  in  said  store,  to  wit,  Ko.  15  Main  street, 
£.,  and  plaintiff  says  that  all  said  mortgages,  both  to  the  plaintiff 
and  defendants,  were  duly  recorded  in  the  recorder's  office  of 

county,  within  ten  days  of  the  date  thereof,  respectively. 

And  plaintiff  further  says,  that  on  the day  of , 


18 — ^  to  prevent  an  action  from  being  brought  upon  said  notes, 
she  paid  and  took  up  the  same,  and  now  holds  them.  That  the 
principal,  interest,  and  cost  of   protest  due  upon  said  notes 

amounts  to  the  sum  of dollars;  that  said  bill  of  exchange 

will  mature  on  the  day  of ,  18 — ,  and  plaintiff 

will  then  be  legally  liable  and  compelled  to  pay  said  bill  of  ex- 
change, said  0.  Brothers  being  hopelessly  insolvent,  and  utterly 
unable  to  pay  any  part  thereof;  and  plaintiff  says  that  be- 
cause of  the  breach  of  the  condition  in  said  mortgage,  she  has 

taken  possession  of  said  stock  of  goods,  and  holds  the  same  for 
Vol- 1.— 88 
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reimbursement  of  the  sum  so  already  paid,  as  well  as  security 
for  the  said  bill  of  exchange  yet  ^to  mature,  and  because  said 
stock  of  goods  are  many  of  them  fancy  goods,  and  have  no  staple 
value,  and  if  not  skillfully  handled  and  sold,  will  be  subject  to 
great  loss  and  damage;  plaintiff  says  that  in  order  that  the  inter- 
ests of  all  parties  may  be  protected,  it  will  be  necessary  that  said 
goods  be  placed  in  the  custody  of  some  disinterested  and  com- 
petent man,  who  can  sell  and  dispose  of  the  same  to  the  best 
advantage. 

Wherefore  plaintiff  prays  the  appointment  of  a  receiver,  that 
the  goods  so  mortgaged  to  the  plaintiff  may  be  sold  and  the 
proceeds  applied,  first,  to  the  payment  of  the  plaintiff 's  mort- 
gage, and  the  surplus,  if  any,  to  the  payment  of  the  other 
mortgages;  that  plaintiff  may  have  judgment  against  said  S. 
"W.  C,  J.  L.  C,  and  H.  A.  H.  upon  said  notes  and  bill  for 

dollars,  and  all  other  proper  relief. 

A.  I.  H.,  AWy  for  Plaintiff. 

Na  7. 
Against  heirs  —  foreclosure  of  mortgage  of  ancestor. 

State  of  Indiana, Cov/ni/y^ 

In  tfts Circuit  Courts Term,  i8^. 

S.  L.  V8.  M.  G.  R.  and  H.  D.  R. 

The  plaintiff  complains  of  the  defendants,  and  says  that  J.  B., 

•deceased,  did,  in  his  life  time,  and  on  or  about  the day  ol 

,  18 — ,  make  and  deliver  to  the  plaintiff  his  promissory 

note,  of  which  a  copy  is  herewith  filed,  whereby  he  promised  to 
pay,  one  year  after  the  date  thereof,  to  the  order  of  the  said  plaint- 
iff, the  sum  of dollars;  and  to  secure  the  payment  of  said 

promissory  note  the  said  J.  R.,  and  his  wife,  M.  R  (who  has  also 
since  departed  this  life),  made  their  mortgage  of  the  same  date, 
whereby  they  mortgaged  to  the  said  plaintiff  the  following  de- 
scribed real  estate,  situate  in  the  city  of ,  county  of , 

and  state  of  Indiana,  of  which  the  said  J.  R.  was  then  the  owner 
in  fee  simple,  to  wit  (here  describe  the  property  mortgaged); 
which  mortgage  was,  within  ten  days  of  its  date,  duly  recorded 
in  the  recorder's  office  of  the  said  county,  a  copy  of  which  is 
herewith  filed;  that  the  said  M.  R.  died  shortly  after  the  making 
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of  said  mortgage,  leaving  her  husband,  the  said  J.  R.,  and  her 
two  children,  M.  G.  R.  and  H.  D.  R.,  surviving  her;  but  that  the 
title  to  said  mortgaged  premises  at  the  time  of  the  making  of 
said  mortgage  was  in  the  said  J.  R.  (and  not  in  his  said  wife),  he 
being  the  owner  thereof  in  fee  simple;  that  the  said  J.  R.,  on  the 

day  of ,  18  — ,  departed  this  life  intestate,  leaving 

the  said  M.  G.  R.  and  H.  D.  R.,  his  only  children  and  heirs-  at 
law,  executors  thereof;  that  no  administration  of  the  estate  of 
the  said  R.  has  been  granted  to  any  person  or  persons. 

Wherefore  plaintiflP  prays  judgment  for  the  foreclosure  of  said 
mortgage,  for  the  sale  of  the  mortgaged  property,  and  for  other 
proper  relief.  B.  &  G.,  AWys  for  Plaintiff. 

No.  8. 

For  the  enforcemait  of  a  mechanic's  lien  upon  the  interest  of  a  tenant 

for  repairs  or  machinery. 

State  of  Indiana, County ^ 

In  the Circuit  Courty Term^  i8 — . 

A.  B.  m  0.  D. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  said 

defendant  was,  on  the day  of ,  18 — ,  in  possession 

of  lot ,  in  block ^  in  the  enlargement  of  the  city  of 

,  in  said  county,  upon  which  was  and  is  a  dwelling  house 

(or  a  mill),  under  a  lease  for  a  term  of  years  then  next 

ensuing;  that  on  the  day  and  year  aforesaid  said  plaintiff,  upon 
a  contract  with  the  defendant,  furnished  shingles  and  put  a  new 
roof  upon  said  -dwelling  (or  furnished  and  put  a  new  engine  or 
main  shaft  into  said  mill),  which  was  and  is  of  the  estimated  (or 

agreed)  value  of dollars.    That  on  the  day  of 

,  18 — ,  being  within  sixty  days  of  the  completion  of  said 

repairs  (or  the  furnishing  and  placing  said  engine  or  main  shaft 

in  said  mill),  the  plaintiff  duly  made,  signed  and  filed  in  the 

recorder's  office  of  said  county,  a  notice  that  he  would  hold  a  lien 

upon  the  interest  of  said  defendant  in  said  house  and  lot  (or  said 

mill,  machinery  and  lot)  for  said  sum,  which  was  on  the  same  day 

duly  recorded  by  said  recorder  in  the  recorder's  office  in  said 

county,  in  a  book  kept  by  him  for  said  purpose,  a  copy  of  which 

is  herewith  filed.    And  plaintiff  says  said  sum  of  money  remains 

unpaid. 
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Wherefore  plaintiff  demands  judgment  for dollars,  and 

a  decree  enforcing  the  plaintiff's  lien  by  a  sale  of  the  interest  of 
the  defendant  in  said  house  and  lot  (or  in  said  mill,  machinery 
and  lot),  and  other  proper  relief. 

T.  T.  O.,  Ateyfor  Plaintiff. 

Xo.  9. 
To  redeem — additional  paragraph. 

State  of  Indiaita, Cov/nty^ 

In  tJis Circuit  Courts Term^  i8 — . 

N.  S.  and  C.  S.,  his  wife,  m.  P.  K.  and  J.  S. 

The  said  plaintiffs,  by  leave  of  the  court,  file  the  following  ad- 
ditional paragraph  to  their  complaint,  and  designate  the  same  as 
Paragraph  2: 

The  said  plaintiffs  further  complaining  say  that,  before  and 

on  the day  of ,  18 — ,  J.  R.  was  the  owner  of  lots 

Nos.  3  and  4,  in ,  of  the  city  of ,  in  the  connty  of 

,  and  state  of  Indiana;  and  on  that  day  the  said  R.  sold 

and  conveyed  the  said  lot  No.  3  to  N".  B.  (who  was  then  the  hus- 
band of  the  plaintiff  C),  for  the  sum  of dollars,  and  on 

the  same  day  the  said  R.  also  sold  and  conveyed  to  the  defend- 
ant P.  K.  said  lot  No.  4,  for  the  sum  of dollars;  that 

the  said  N.  B.,  at  the  same  time,  paid  said  R.,  out  of  the  fands 
and  money  of  the  said.  C,  the  sun^  of dollars,  in  part  pay- 
ment of  the  purchase  money  of  said  lot  No.  3;  and  that  at  the 
same  time  the  said  K.  paid  said  R.,  in  part  payment  of  aaidlot 

No.  4,  the  sum  of dollars,  leaving  still  unpaid  on  lot  No. 

3  the  sum  of dollars,  and  on  said  lot  No.-  4  the  like  sum 

of dollars,  one  of  said  sums  being  the  debt  of  said  B.  and 

wife,  and  the  other  being  the  debt  of  the  defendant  K.  That  to 
secure  the  payment  of  said  two  sums  of  money,  the  said  K.  & 
B.  gave  to  the  said  R.  their  two  joint  promissory  notes,  copies 
of  which  are  filed  in  this  cause,  the  one  being  marked  ^  Exhibit 
A,"  and  the  other  "Exhibit  B.;''  and  to  secure  the  payment  of 
the  said  two  notes,  the  said  K.  &  B.  executed  and  delivered  to 
the  said  R.,  their  joint  deed  of  mortgage,  embracing  both  of  said 
lots,  a  copy  of  which  mortgage  is  on  file  in  this  cause,  marked 
"  Exhibit  C,"  as  a  part  of  this  complaint.  That  after  the  mak- 
ing of  said  mortgage,  the  said  R.  assigned  the  same,  by  indorse- 


/ 

No.  9.]  COMPLAINTS  IN  EQUITY.  697 

ment  thereon,  to  the  defendant  J.  S.;  bat  before  said  assignment 

(and  after  the  making  of  said  mortgage),  to  wit,  on  the 

day  of  ,  18 — ,  the  said  N.  B.  and  his  said  wife,  C,  con- 
veyed said  lot  to  the  defendant  K.,  by  their  joint  deeds  of  that 
date;  and  on  the  same  day,  the  said  K.  (who  was,  and  is,  the 
brother-in-law  of  the  said  plaintiff  C),  jointly  with  his  wife,  by 
their  deed  of  the  same  date,  conveyed  said  lot  No.  3  to  the 
plaintiff  C,  which  deed  was,  immediately  after  the  making 
thereof,  recorded  in  book  No. y  at  page ,  of  the  re- 
cords of  deeds  of  said county.    That  afterwards,  the  said 

plaintiff  0.  was,  by  a  decree  of  this  court,  rendered  at  its 

term,  18 — ,  divorced  from  the  said  B.;  that  after  the  granting 
of  said  divorce,  the  said  E.  fully  paid  the  said  S.  one-half  of 
the  amount  due  on  said  mortgage,  or  one  of  said  notes;  and  after- 
wards the  plaintiff  0.  left  the  state  of  Indiana,  and  took  up  her 
residence  in  the  state  of  Georgia,  and  intermarried  with  the 
plaintiff  N.S.;  and  afterwards,  the  said  defendant  S.  commenced 

an  action  in  tha  circuit  court  of county,  at  the 

term,  18 — ,  of  said  court,  for  the  foreclosure  of  said  mortgage; 
that  the  said  P.  K.  and  N.  B.  were  made  defendants  to  said 
action,  but  the  plaintiffs  in  this  action  were  not,  nor  was  either 
of  them,  made  parties  thereto,  although  the  said  E.  and  S.  both 
had  notice  of  the  conveyance  of  said  lot  No.  3  to  the  plaintiff  C, 

as  aforesaid;  that  the  said  circuit  court,  at  its term,  18 — , 

rendered  a  judgment  of  foreclosure  and  order  of  sale  in  said 
action  in  favor  of  said  S.,  and  against  the  said  E.,  for  the  sum 

of dollars,  together  with  the  costs  of  said  action ;  and  by 

the  same  judgment  directed  said  lots  Nos.  3  and  4  to  be  sold  for 
the  payment  thereof,  as  will  appear  by  a  copy  of  said  decree  of 
foreclosure,  now  on  file  in  this  cause,  marked  "Exhibit  F." 
That  a  certified  copy  of  said  judgment  and  order  of  sale,  issued 
by  the  clerk  of  said  court,  under  his  hand  and  under  the  seal  of 
said  court,  to  the  sheriff  of  said  county,  and  by  virtue  thereof, 
the  said  lots  Nos.  3  and  4  were  struck  off  and  sold  at  public 

auction  to  one  J.  L.,  who  has  since  died,  the  said  lot  3  for 

dollars,  and  said  lot  4  for dollars;  and  said  sheriff  there- 
upon conveyed  the  said  premises  to  the  said  L.  by  a  deed;  and 
plaintifis  further  aver,  that  said  L.  purchased  said  lot,  not  for 
himself,  but  for  the  defendant  E.,  at  the  instance  and  request  of 
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the  said  K. ;  that  the  purchase  money  bid  by  said  L.  for  said 
lots,  or  for  either  of  them,  was  not  paid  to  the  sheriflF  by  any  per- 
son whatever,  but  the  costs  only,  amounting  to dollars,  were 

paid  by  the  said  S.  to  said  sheriff,  and  thereupon  the  said  S.  re- 
ceipted to  the  sheriff  in  full,  as  if  the  said  judgment  had  been  fully 
paid ;  and  said  K.  receipted  to  the  sheriff  for  the  surplus,  that  is,  for 
the  difference  between  the  amount,  including  costs  due  on  the 
judgment  of  foreclosure  and  the  aggregate  amount  of  said  bids 
for  said  lots;  and  the  said  L.  thereupon  conveyed  said  lots  to  said 
K.,  by  a  deed;  and  thereupon,  the  said  S.  took  from  said  K.  a 

new  mortgage  on  said  two  lots  for  the  sum  of dollars, 

that  being  the  amount  of  principal  and  interest  tlieii  due  to  him 
on  said  judgments  of  foreclosure,  which  mortgage  is  recorded  in 

Book y  at  page ,  of  the  records  of  mortgages  of  said 

county ;  and  the  plaintiffs  now  hereby  offer  to  pay  whatever  sum 
may  be  due  on  said  first  mentioned  mortgage  given  by  said  K. 
&  B.,  including  all  costs  for  which  they  are  liable,  and  pray  that 
they  may,  by  a  decree  of  this  court,  be  permitted  to  redeem  said 
lot  No.  3,  and  for  all  other  proper  relief. 

B.  &  P.,  Att'ys  for  Plaintifs. 

Xo.  10. 
To  redeem  a  mortgage. 

State  of  Indiana, Cownty^ 

In  the Circuit  Court j Temiy  i8 — . 

A.  B.  w.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  on  the 
day  of ,  18 — ,  said  C.  D.  made,  executed  and  de- 
livered to  the  defendant  E.  F.  a  mortgage  upon  the  following 
described  real  estate  in  said county  (here  insert  descrip- 
tion), to  secure  the  payment  of dollars,  which  said  mort- 
gage was  on  the  same  day  duly  recorded  in  the  recorder's  office 

of  said  county.    That  afterwards,  on  the day  of  ^ 

18 — ,  said  defendant  C.  D.  made,  executed  and  delivered  to  the 
plaintiff   another  mortgage    upon  the  same  lands,    to    secure 

the  payment  of dollars,  which  was  on  the  next  day  duly 

recorded  in  the  recorder's  oflice  of  said  county.    That  afterwards, 
to  wit,  at  the term  of  the circuit  court,  18 —  said 
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defendant  E.  F.  in  an  action  against  defendant  C.  D.,  to  which 
the  plaintiff  herein  was  not  a  party,  took  a  decree  of  foreclosure 
and  order  of  sale  of  said  lands  upon  said  first  named  mortgage, 
upon  which  the  same  was  afterwards  sold,  and  said  £.  F.  became 
the  purchaser  of  said  real  estate;  and  having  obtained  a  sheriff's 
deed  therefor,  he  went  into  possession  thereof,  and  has  taken  the 
nee,  rents,  issues  and  profits  thereof  for  ten  years,  which  said 

rents  and  profits  are  worth dollars.    And  the  plaintiff  says 

that  before  this  action  was  brought  the  plaintiff  offered  and  ten- 
dered said  defendant  E.  F.  the  principal  and  interest  of  his  said 

mortgage,  less  the  said  rents  and  profits,  to  wit, dollars, 

and  asked  to  have  the  said  premises  redeemed,  and  now  brings 
said  sum  into  court  and  prays  a  decree  for  the  redemption  of 
said  premi  ses,  and  all  other  proper  relief. 

W.  W.,  AWy  for  Plaintiff. 

No.  11. 
To  quiet  title. 

State  of  Indiana, County^ 

In  the Circmit  Gowrt^ Term^  i8—. 

A.  B.  vs.  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  he  is 
the  owner  in  fee,  and  is  in  the  possession  of  the  following  de- 
scribed real  estate  in  said  county,  to  wit  (here  describe);  that 
said  defendant  pretends  to  have  an  estate  in  reversion  in  fee  after 
the  life  estate  of  the  plaintiff,  and  is  slandering  plaintifi*'s  title, 
and  prevents  the  plaintiff's  making  sale  of  said  real  estate. 

Wherefore  the  plaintiff  prays  that  his  title  may  be  quieted,  and 
that  he  may  have  all  other  proper  relief. 

0.  0.,  AU'y  for  Plaintiff. 

No.  12. 
To  quiet  title. 

State  of  Indiana, County  y 

In  the Circuit  Cowrt^ Term^  i8 — . 

M.  J.  B.,  T.  W.  S.,  J.  H.  R.,  W.  F.  K.,  and  the  Trustees  of  the 
E.  P.  Church  and  Congregation  m.  E.  K.  and  J.  K.,  his  wife; 
J.  S.  and  E.  S.,  his  wife;  W.  K.,  J.  J.,  J.  G.  J.,  J.  W.,  L.  S., 
S.  S.,  J.  S.,  M.  S.,  J.  S.,  Jr.,  and  J.  S.,  his  wife,  E.  M.  E.  S., 
H.  O.  8.,  S.  E.,  J.  P.  E.,  De  W.  E.,  E.  M.  E.  and  B.  S.  E. 
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The  plaintiffs  complaining  of  the  defendants,  say  that  the 
trustees  of  the  E.  P.  church  and  congregation,  one  of  the  plaint- 
iffs above  named,  is  the  owner  in  fee  simple,  and  is  in  the  posses- 
sion of  lot  No. ,  in  the  plan  of  E.,  in  the  county  of , 

and  state  of  Indiana^  and  that  the  said  defendants  claim  or  pre- 
tend to  have  some  title  to  or  interest  in  said  lot;  that  a  portion 
of  said  defendants  base  their  said  claim  upon  a- supposed  descent 
of  some  undivided  portion  of  said  lot  from  J.  W.  J.,  deceased, 
and  the  residue  of  said  defendants  base  their  claim  upon  a  sup- 
posed devise  or  descent  from  R.  M.  E.,  deceased,  but  the  plaintiffs 
say  that  the  truth  is,  that  neither  the  said  J.  nor  the  said  E.  had, 
at  the  times  of  their  respective  deaths,  any  interest  in  said  lot, 
but  the  same  was  then  owned  by  the  trustees  of  the  E.  P.  church 
and  congregation,  aforesaid;  that  the  plaintiffs,  other  than  said 
trustees,  claim  and  have  an  equitable  interest  in  said  lot  by  con- 
tract and  purchase  with  and  from  the  trustees  of  said  church,  no 
conveyance  having  been  made  to  them  by  said  trustees;  and  the 
object  of  this  action  is  to  quiet  the  title  of  the  trustees  of  the  £. 
P.  church  and  congregation,  aforesaid,  to  said  lot,  so  as  to  enable 
them  to  convey  the  same  to  the  other  plaintiffs  free  from  the 
pretended  claims  of  the  defendants,  and  each  and  every  of  «them. 

Wherefore  the  plaintiffs  pray  that  the  title  of  the  trustees  of 
the  said  church  and  congregation  ^foresaid,  to  said  lot,  may  be 
settled,  established  and  quieted  (as  against  any  claim  of  the  de- 
fendants, or  either  of  them),  by  a  decree  of  this  court  to  be  ren- 
dered herein,  and  that  the  plaintiffs  may  have  such  other  and 
further  relief  herein  as  may  be  right  and  proper. 

B.  &  F.,  Ait'ys  far  FladiUifs. 

No.  13. 
To  quiet  title  by  vendee  ai^ainst  heirs  of  vendor. 

St^te  of  Indiana^ County^ 

In  the Circuit  Covrty Termy  iS — . 

T.  E.  G.  V8.  R.  M.,  widow  of  S.  R.  M.,  deceased,  and  F.  W.  M., 
R.  A.  M.  and  E.  M.,  children  and  heirs  of  the  said  S.  R.  M., 
deceased. 
The  plaintiff  complains  of  the  defendants,  and  sajB  that  the 

said  plaintiff  is  the  owner  in  fee,  and  in  possession  of  the  follow- 
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ing  described  real  estate  sitnated  in  the  county  of ,  and 

state  of  Indiana,  to  wit  (here  describe).  That  the  said  defend- 
ants, as  the  widow  and  heirs  of  the  said  S.  R.  M.  (who  died  in 
the  year  18 — )^  pretend  to  have  some  interest  in,  to  wit,  a  title 
in  fee  to  the  whole  or  some  part  thereof,  or  claim  to  said  block 
of  ground  derived  through  the  said  S.  R.  M.,  deceased,  and  cast 
upon  them  by  his  death,  and  adverse  to  the  title  of  the  plaintiff. 
I  Wherefore  the  plaintiff  prays  that  the  defendants  may  be  re- 
quired to  answer  concerning  their  claim  to  said  block,  and  that 
upon  the  hearing  of  this  cause  the  plaintiff's  title  to  said  prem- 
ises may  be  quieted  by  a  decree  of  this  court,  and  that  the  said 
defendants  may  be  perpetually  enjoined  from  setting  up  any  title 

thereto,  and  for  further  proper  relief. 

C.  B.,  AWyfoT  Plaintiff. 

jAffidamt  of  non-reBidence, 

In  the Circuit  Court. 

T.  E.  G.  V8.  R.  M.,  widow  of  S.  R.  M.,  deceased,  and  F.  W.  M., 
R.  A.  M.  and  E.  M.,  children  and  heirs  of  S.  R.  M.,  deceased. 
T.  E.  G.,  plaintiff  in  this  action,  says  that  the  above  entitled 
cause  is  in  relation  to  real  estate,  and  that  the  above  named  de- 
fendants are  all  necessary  parties  thereto,  and  that  said  defendants 
are  also  all  non-residents  of  the  state  of  Indiana  at  this  time,  as  this 
affiant  verily  believes,  and  further  affiant  says  not.       T.  E.  G. 

Subscribed  and  sworn  to  before  me, th,  18 — . 

L.  R.,  Clerk, 
No.  14. 

Complaiiit  —  action  to  quiet  title. 

State  op  Indiana, CowrUy^ 

In  the Circuit  Courts Termy  /<?— . 

S.  M.,  trustee,  and  E.  S.  J.,  by  W.  K.  McG.her  next  friend, 'i;^.  P. 
B.  J.,  P.  J.,  M.  J.,  J.  I.,  Jr.  and  J.  S.  G. 

The   plaintiffs  say  that  the  said  E.  S.  J.  is  the  owner  in  fee 

simple  of  a  piece  of  land  lying  in county,  Indiana,  known 

as  lot   three,  in  block  thirty-nine,  in  the enlargement  of 

the  city  of ;  that  said  lot  was  conveyed  in  the  year 

to  the  said  S.  M.,  in  fee  simple,  to  have,  and  to  hold  the  ^same 
in  trust  to,  and  for  the  use  and  benefit  of  the  said  £.  S.  J.,  who 
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is  an  infant,  and  has  neither  parent  nor  guardian  living,  but  the 
said  M.  is  a  naked  trustee,  without  any  interest  in  the  said  lot, 
and  without  any  power  to  sell,  incumber  or  dispose  of  the  same, 
or  any  estate  or  interest  therein;  that  the  said  P.  B.  J.,  who  is 
an  adult  and  the  father  of  said  E.  J.  and  the  said  P.  and  M.  J., 
who  are  infants  and  the  sons  of  the  said  P.  B.  J.,  and  the  said  J. 
I.  Jr.,  severally  pretend  to  have  some  claim  upon  or  title  to  the 
said  lot,  and  deny  that  the  said  plaintiffs  or  either  of  them  have 

any  title  to  or  interest  in  said  lot .    That  said  J.  I.,  Jr., 

claims  an  interest  in  said  property  by  virtue  of  a  mortgage,  by 
which  said  P.  B.  J.,  without  any  right  or  authority  whatever,  con- 
veyed said  lot  to  said  I.  to  secure  a  pretended  debt.   And  the  said 

I.  brought  an  action  in  the  court  of ^  of county, 

to  foreclose  said  mortgage,  to  which  action  the  said  plaintiffs  were 
not,  nor  were  any  of  them  parties.     And  such  proceedings  were 

had  in  said  action  that  at  the term,  18 — ,  of  said  court, 

said  court  decreed  a  foreclosure  of  said  mortgage,  and  ordered 
said  property  to  be  sold  for  the  satisfaction  thereof;  and  a  copy 
of  that  decree  and  order  of  sale  has  been  placed  in  the  hands  of 

J.  S.  G.,  sheriff  of  said  county  of ,  to  be  executed.     And 

in  pursuance  thereof  said  G.,  as  such  sheriff,  has  advertised  said 

lot  for  sale  on  the day  of ,  18 — . 

The  plaintiffs  therefore  pray  that  the  title  of  said  plaintiff  E.  to 
said  lot  may  be  adjudged  to  be  good  and  valid,  and  that  the  said 
mortgages,  and  the  claims  of  all  the  defendants  to  said  lot  may 
be  decreed  to  be  null  and  void.  And  that  the  said  sheriff  and  his 
deputies,  and  all  persons  acting  under  him,  be  enjoined  and  re- 
strained from  selling  said  lot,  or  any  part  of  it,  or  any  estate  or 
interest  therein.  And  that  the  said  P.  B.  J.,  P.  J.,  M.  J.  and 
J.  I.,  Jr.,  and  all  persons  claiming  through  or  under  them,  may 
be  forever  enjoined  from  asserting  or  setting  up  any  claim  or 
title  to  said  lot,  or  any  part  thereof,  and  that  the  plaiutiff  may 
have  all  other  proper  relief. 

W.  K.  McG.,  J.  &  B.,  AU'ys  for  Plaintiff. 
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No.  15. 

For  specific  performance  of  a  contract  for  a  conveyance  or  lease  of  real 

estate. 

State  of  Indiana, Cowrity^ 

A.  B.  VB.  0.  D.         In  the Courts Term^  i8—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  by  his  bond  (or  written  agreement), 

of  which  a  copy  is  herewith  filed,  the  defendant,  upon  certain 
conditions  therein  mentioned,  undertook  and  promised  to  execute, 

acknowledge  and  deliver  to  the  plaintiff, days  after  the 

date  hereof,  a  deed  of  conveyance  in  fee,  in  the  form  prescribed 
by  the  statutes  of  Indiana,  for  certain  real  estate  therein  men- 
tioned, to  wit  (here  describe);  (or  to  execute,  acknowledge  and 
deliver  to  the  plaintiff  a  lease  demising  and  assuring  to  the 
plaintiff,  for  the  term  of years,  certain  real  estate,  de- 
scribed, etc.).  Yet,  though  all  conditions  precedent  mentioned 
in  said  bond  (or  agreement)  have  been  performed  by  the  plaintiff, 
and  all  periods  of  time  have  elapsed  and  all  events  have  happened 
which  are  necessary  to  entitle  the  plaintiff  to  demand  said  deed 
(or  lease),  and  though  he  did  demand  the  same  of  the  defendant 
before  the  commencement  of  this  action,  yet  the  defendant  re- 
fused to  deliver  said  deed  (or  lease)  to  the  plaintiff. 

Wherefore  the  plaintiff  demands  a  decree  for  a  specific  per- 
formance of  said  bond  (or  agreement),  and  for  all  other  proper 
relief.  W.  W.  C,  AWy  for  Plaintiff. 

No.  16. 

For  spedflc  performance  of  a  parol  contract  for  the  sale  of  real  estate 

takeaont  of  the  statute  by  part  performance. 

State  of  Indiana, County^ 

In  the Circuit  Cowrt^ Term^  i8 — . 

A.  B.  V8.  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day  of ,  18 — ,  said  defendant  entered  into  a  parol 

agreement  with  the  plaintiff,  whereby  he  sold  him  lot ,  in 

bloek ,  in  the  town  of ,  in  said  county,  for  the  sum 

of dollars,  which  was  then  paid  by  the  plaintiff  to  the 

defendant,  and  the  defendant  thereupon  promised  to  make  to  the 


601  FORMS.  [Pabt  HI,  Ch.  UL 

i' 

defendant,  within  six  months,  an  Indiana  short  form  deed  for 
said  lot,  and  thereupon  said  plaintiff  entered  upon  and  took  pos- 
session of  said  lot,  which  was  vacant,  and  built  a  dwelling  house 

thereon  of  the  value  of dollars,  and  made  other  lasting 

and  valuable  improvements  thereon,  the  whole  being  of  the 

value  of dollars,  and  more  than  three  times  the  value  of 

said  lot;  and  although  said  time  has  elapsed,  and  the  plaintiff 
duly  demanded  performance  of  said  parol  agreement  by  the 
defendant  before  the  commencement  of  this  action,  yet  he  has 
wholly  refused  to  perform  the  same. 

Wherefore  plaintiff*  prays  a  decree  against  said  defendant  for 
a  specific  performance  of  said  contract,  by  the  execution  and 
delivery  by  the  defendant  to  him  of  a  deed  of  conveyance  in  con- 
formity with  said  agreement,  and  for  all  other  proper  relief. 

G.  H.,  AWyfor  Plaintiff. 

No.  17. 
For  specific  performance  of  parol  agreement  for  exchange  of  lands. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

A.  B.  m  0.  D. 

The  plaintiff  complains  of  said  defendant,  and  says  that  on  the 

day  of ,  18 — ,  said  defendant,  in  consideration  that 

the  plaintiff  undertook  and  promised  to  convey,  by  Indiana  short 

form  deed,  to  said  defendant,  lot ,  in  block ,  in  the 

city  of ,  said  defendant  undertook,  agreed  and  promised 

to  convey  to  the  plaintiff, years  thereafter,  by  a  like  deed, 

acres  of  woodland  in  said  county,  described  as  follows  (here 

describe);  and  thereupon  said  plaintiff,  on  the  s^hie  day,  conveyed 
said  lot  to  the  defendant  (or  although  the  defendant  immediately 
went  into  possession  of  said  lot  and  built  upon  and  remains  in 
possession  thereof),  and  relying  upon  the  good  faith  of  the  de- 
fendant in  his  agreement  to  convey  said  land,  the  plaintiff  imme- 
diately took  possession  thereof,  and  cleared  and  fenced  one-half 
thereof,  and  reduced  the  same  to  cultivation,  and  built  a  dwell- 
ing house  and  bam  thereon,  and  made  other  lasting  and  valuable 
improvements  thereon,  of  greater  value  than  the  land  itself.  And 
though  the  plaintiff  has  performed  all  conditions  on  his  part,  and 
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all  periods  of  time  have  elapsed  and  events  have  happened  to 
entitle  the  plaintiflF  to  claim  said  deed  of  conveyance,  and  although 
without  delay  after  the  time  when  said  deed  was  due,  and  before 
this  action  was  brought,  which  was  brought  without  delay,  the 
plaintiff  demanded  said  deed,  yet  said  defendant  refused  to  make 
and  deliver  said  deed,  and  still  refuses. 

Wherefore  the  plaintiff  prays  a  decree  for  a  specific  perform- 
ance of  said  contract  by  the  execution  and  delivery  by  the  defend- 
ant of  said  deed  of  conveyance,  and  for  all  other  proper  relief. 

W.  W.,  Att'y  for  Plaintiff. 

No.  18. 
For  specific  performance  of  a  sale  of  real  estate. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

W.  L.  w.  0.  T.  C,  J.  D.  C.  and  D.  D.  C. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  said  C.  T.  C,  defendant,  was  the 

owner  in  fee  of  lot ,  in  the  original  plan  of  the  city  of 

;  that  on  said  day  she,  witli  her  husband,  said  defendant 

D.  D.  C.,.by  power  of  attorney,  duly  executed  and  recorded,  and 
which  remains  unrevoked  and  in  full  force,  duly  authorized  and 
empowered  said  defendant  J.  D.  C.  to  sell  said  lot;  that  on  the 
day  and  year  last  aforesaid,  said  defendant  J.  D.  C,  in  pursu- 
ance of  said  power  and  authority,  offered  said  lot  for  sale  at  pub- 
lic auction,  at  the  the  court  house  in  said  city,  upon  the  following 
terms,  to  wit:  one- third  of  the  purchase  money  was  payable  cash 
in  hand,  one-third  of  the  remainder  in  one  year,  one-third  in  two 
years  and  one-third  in  three  years,  with  interest;  that  at  said 
public  sale  said  lot  was  offered  for  sale  at  auction  by  H.  G.,  the 
auctioneer  of  said  defendant  J.  D.  C,  and  duly  struck  off  and  sold 

to  the  plaintiff  for  the  sum  of dollars  by  said  H.  G.,  who, 

then  and  there,  as  such  auctioneer,  duly  made  a  memorandum 
in  writing  of  said  sale,  which,  not  being  in  the  possession  of  the 
plaintiff,  he  is  now  unable  to  make  a  copy  thereof.  But  said 
memorandum  contained  a  description  of  said  lot,  the  name  of 
said  defendant  J.  D.  C,  the  amount  for  which  said  lot  was  sold, 
the  name  of  said  plaintiff  and  the  terms  of  said  sale.    And 


606  FORMS.  [Pabt  IH,  Ch.  IH. 

plaintiff  says  that  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, said  plaintiff  tendered  to  said  J.  D.  C,  as  attorney  in  fact 
of  the  other  defendants,  and  offered  to  him,  in  cash,  the  one- 
third  of  said  snm,  to  wit, dollars,  and  at  the  same  time 

tendered  and  offered  to  him  the  plaintiff's  notes  and  mortgage, 
duly  executed  by  the  plaintiff,  according  to  the  terms  of  said 
sale,  and  said  plaintiff  now  here  brings  into  court  said  money, 
and  said  notes  and  mortgage;  and  said  plaintiff,  then  and  there, 
demanded  a  conv^eyance  of  said  lot  according  to  the  tenor  and 
effect  of  the  contract  of  sale  of  the  parties,  but  said  defendant, 
then  and  there,  refused  said  conveyance,  and  still  fraudulently 
refuses  to  convey  said  lot  to  the  plaintiff. 

Wherefore  plaintiff  prays  a  decree  for  the  conveyance  of  said 
lot,  and  that  he  may  recover  his  costs,  and  that  he  may  have  all 
other  proper  relief.  A.  J.,  AWyfor  Plaintiff^. 

No.  19. 
For  spedflc  peif ormanoe  of  a  contract  in  fiivor  of  the  vendor. 

State  of  Indiana, County^ 

In  the Circuit  Coxirt^ Term^  i8 — . 

A.  B.  m  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 

day   of  ,  18  — ,  by  a  written  memorandum,  of 

which  a  copy  is  herewith  filed,  the  plaintiff  agreed  to  sell,  and 
the  defendant  C.  D.  agreed  to  buy  from  him,  a  certain  tract  of 
land  in  said  county  described  as  follows  (here  insert),  for  the  anm 

of dollars,  payable  as  follows:    Upon  the  delivery  of  a 

good  and  sufficient  Indiana  short  form  deed  within  thirty  days, 
dollars,  and  the  remainder  in  two  equal  annual  install- 
ments, with  interest,  to  be  secured  by  notes  and  mortgage  bearing 
interest,  waiving  relief  laws  and  securing  live  per  cent  attorney's 
fees;  that  the  plaintiff  has  performed  all  conditions  required  to  be 
performed  on  his  part  in  said  contract,  and  all  periods  of  time  have 
elapsed  and  all  things  have  happened  to  enable  plaintiff  to  main- 
tain his  action.  He  now  brings  into  court  and  herewith  files  the 
deed  tendered  by  him  to  the  defendant  before  the  commencement 
of  this  action,  and  prays  for  a  decree  for  the  specific  performance 
of  said  contract  by  the  payment  of  said  cash  installment  and  the 
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execution  of  said  notes  and  mortgage,  drafts  of  which  are  here- 
with filed,  and  that  the  plaintiff  have  all  other  proper  relief. 

A.  G.  C,  Att'y  for  Plaintiff, 

No.  20. 
For  specific  performance  of  a  contract  to  convey  and  to  qniet  title. 

State  of  Indiana, County, 

In  the Circuit  Courts Terrrb,  i8 — . 

A.  E.  V8,  M.  V.  and  C.  Q.  O.,  C.  L.  K.,  J.  K.,  C.  F.  S.,  J.  C.  S. 

The  plaintiff  complains  of  the  defendants,  and  says  that  on  the 

day  of ,  18 — ,  the  said  M.  V.  and  C.  G.  O.  were 

seized  in  fee  simple  of  a  certain  tract  of  land  situate  in  said 
county  of ,  and  which  is  hereinafter  more  particularly  de- 
scribed; and  the  said  M.  V.  and  C.  G.  O.  did  then  enter  into  an 
agreement  with  one  J.  S.,  in  writing,  signed  by  the  said  V.  and 
O.,  a  copy  of  which  is  herewith  filed,  marked  "  Exhibit  A," 
whereby  the  said  V.  and  O.  bound  themselves  to  the  said  S.  to 
make  and  execute  and  deliver  to  the  said  S.  a  good  and  suffi- 
cient general  warranty  deed  to  the  following  described  real  estate, 

to  wit  (here  describe  the  property),  in  said  county,  and 

state  of  Indiana,  in  consideration  of  the  payment  to  them  by  the 

said  S.  of dollars,  of  which  the  sum  of dollars  was 

to  be  paid  in  cash,  and  the  balance,  being dollars,  in  the 

time  specified  in  said  bond.    And  plaintiff  says  that  the  whole 

amount  of dollars  has  been  paid  to  the  said  V.  and  O. 

And  that  the  said  J.  S.,  on  the day  of ,  18 — , 

departed  this  life,  leaving  as  his  only  heirs  at  law  the  said 
C.  1.,  his  widow,  who  has  since  intermarried  with  said  J.  K., 
and  the  said  C.  F.  S.,  an  infant  aged  eight  years,  and  the 
said  J.  C.  S.,  an  infant  aged  six  years,  who  are  his  children;  and 
that  the  said  C,  on  the day  of ,  18 — ,  took  out  let- 
ters of  administration  on  the  estate  of  the  said  S.,  and  on  the 

day  of  ,  18 — ,  the  said  C,  as  administratrix  as 

aforesaid,  filed  in  the  circuit  court  of  said  county  a  petition 
praying  for  tfie  sale  of  the  interest  of  said  S.  in  said  real  estate 
in  order  to  pay  his  debts;  and  such  proceedings  were  therein 
had  that  the  said  court,  at  its term,  18 — ,  made  an  order 
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authorizing  and  directing  the  said  administratrix  to  sell  the  said 
real  estate  at  public  sale  on  the  terms  therein  specified,  and 

afterwards  the  said  administratrix,  on  the day  of , 

18 — ,  sold  the  said  real  estate,  in  pursuance  of  the  said  order,  to 

the  plaintiff,  for  the  sum  of  dollars  in  cash,  which  was 

paid  by  plaintiff,  and  reported  the  said  sale  to  the  said  court  at 

its term,  18 — ;  and  the  said  court  confirmed  the  said  sale 

and  ordered  the  said  administratrix  to  execute  to  said  plaintiff  a 
good  and  suflicient  conveyance  in  fee  pimple  to  said  real  estate; 
and  the  said  administratrix  did  thereupon  make  and  deliver  to 
the  plaintiff  a  deed  to  said  premises;  and  plaintiff  says  by  reason 
of  the  foregoing  premises  he  has  an  equitable  title  to  said  real 
estate,  and  that  the  said  C.  and  J.  K,  0.  F.  S.  and  J.  0.  S.  set 
up  and  claim  an  estate  in  and  to  the  said  real  estate  adverse  to 
the  estate  and  interest  of  the  said  plaintiff  so  as  aforesaid  set  out, 
to  wit,  a  pretended  title  in  fee.  Wherefore  he  asks  that  the  said 
C.  and  J.  K.,  C.  S.  and  J.  S.  may  be  compelled  to  show  their  said 
title,  and  that  it  may  be  determined  to  be  null  and  void  as  against 
the  said  title  of  the  plaintiff,  and  for  other  proper  relief;  and 

plaintiff  says  that  he  did,  on  the day  of ,  18 — , 

tender  and  present  to  the  said  M.  V.  and  0.  G.  O.  a  deed  of  gen- 
eral warranty,  duly  prepared,  to  convey  said  premises  to  the 
plaintiff  according  to  their  said  agreement,  and  did  request  tha 
said  Y.  and  O.  to  execute  and  deliver  the  same;  but  the  said  Y. 
and  O.  would  not  execute  the  same. 

Wherefore  the  plaintiff  prays  that  said  V.  and  O.  be  by  the 
decree  of  this  court  compelled  to  convey  said  lands  by  the  exe- 
cution of  the  conveyance  now  brought  into  court  and  filed  herein, 
and  that  as  against  the  other  defendants  his  title  may  be  quieted, 
and  that  he  may  have  all  other  proper  relief. 

a  S.  C,  AWy  for  jPlaintif. 

No.  21. 
For  spedflc  performance  by  the  lessee  of  an  agreement  to  execute  a  lease. 

State  of  Indiana, Countyy 

In  the Circuit  Courts Term^  iS — . 

A.  B.  vs.  0.  D. 

The  said  plaintiff  complains  of  said  defendant,  and  says  that 
on  the day  of ^  18 — ^  the  plaintiff  was,  and  etill  is, 
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seized  in  fee  of  a  messuage  and  premises  known  as  (here  describe), 
situate  and  being  in  said  county.  That  on  said  day  the  plaintiff 
and  defendant  entered  into  an  agreement,  of  which  a  copy  is 
herewith  filed,  whereby  the  plaintiff  was  to  execute  a  lease  of 
said  premises  from  the  plaintiff  to  the  defendant  for  the  term  of 

years,  containing  the  covenants  and  stipulations  in  said 

written  agreement  mentioned,  said  lease  to  be  executed  as  soon  as 
Hie  same  could  be  prepared  by  the  plaintiff.  That  on  the  next 
day  said  plaintiff  prepared  said  lease,  in  all  things  conforming 
to  said  agreement,  and,  having  executed  the  same,  tendered  it  to 
the  defendant  and  demanded  the  execution  thereof  by  the  defend- 
ant. And  all  conditions  having  been  performed  by  the  plaintiff, 
and  all  events  having  happened,  and  all  periods  of  time  having 
elapsed  to  enable  the  plaintiff  to  maintain  his  action,  and  said 
defendant  having  refused  to  execute  said  lease  on  his  part,  the 
plaintiff  now  brings  the  same  into  conrt,  and  prays  the  decree  of 
the  court  for  the  enforcement  of  a  specific  performance  of  said  con- 
tract by  the  execution  of  said  lease,  and  for  all  other  proper  relief. 

W.  W.  G.,  AWy  for  Plaintiff. 

No.  22. 

To  enjoin  the  negotiation  of  negotiable  instmments. 

State  of  Indiana, County^ 

In  the Circuit;  Courts Term^  i8 — . 

A.  B.  vs.  C.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  on  the 
day  of ,  18 — J  the  defendant  fraudulently  intend- 
ing to  cheat  and  defraud  the  plaintiff  of  dollars,  ialsely 

represented  that  he  was  the  owner  of  barrels  of  flour, 

then  stored  in  the  city  of  New  York,  and  the  plaintiff  desiring 
to  buy  such  a  lot  of  flour,  bought  the  same  from  the  defend- 
ant^ for  which  he  gave  his  acceptance  of  a  bill  of  exchange 
(or  his  negotiable  promissory  note,  payable  at  the Na- 
tional of  J J  Indiana),  payable  to  the  order  of  the  defend- 
ant at  sixty  days  date,  for  said  sum.  But  the  plaintiff  says  said 
defendant  never  had  any  flour  in  New  York  or  elsewhere;  that 
he  18  wholly  insolvent;  that  he  still  has  said  bill  (or  note),  but 
ia  threatening  to  indorse  and  negotiate  the  same;  that  unless  he 
Vou  L— 89 
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is  restrained  he  will  do  so,  and  if  the  same  gets  into  the  posses- 
sion of  an  innocent  holder,  for  value,  as  it  will  if  negotiated,  the 
plaintiff  will  lose  the  whole  sum. 

Wherefore  the  plaintiff  prays  that  upon  the  final  hearing,  said 
bill  (or  note)  may  be  delivered  up  to  be  cancelled,  and  until  the 
final  hearing  the  defendant  may  be  enjoined  from  negotiating 
the  same,  and  that  the  plaintiff  may  have  all  other  proper  relief. 
And  inasmuch,  as  if  notice  is  given  of  an  application  for  a  tempo- 
rary injunction,  the  object  of  said  application  may,  and  probably 
will  be  defeated  by  an  immediate  negotiation  of  said  bill  or  note, 
he  prays  that  a  temporary  restraining  order  may  be  granted  till 
notice  is  given.  W.  Gt.  A.,  AtPyfoT  Plaintiff. 

State  of  Indiana, County^  ss. 

The  plaintiff  being  duly  sworn,  says  that  the  matters  and  things 
set  forth  in  said  complaint  are  true  in  substance  and  in  fact. 

A.  B. 
Subscribed  and  sworn  to  this day  of y  18 — ^  be- 
fore me,  the  clerk  of  the r-  circuit  court. 

O.  P.,  Clerk. 

•    Na  28. 

For  abatement  of  a  nuisance,  with  damages,  and  an  iiganction  agaiast  its 

maintenance. 

State  of  Indiana,  County^ 

In  the  Circuit  Cattrty  Terrn^  i8 — . 

A.  B.  m.  0.  D. 

The  plaintiff  complains  of  said  defendant,  and  says  that  said 

plaintift  is  the  owner  of  a  lot  of  land  in  the  city  of ,  in 

county,  known  as  (here  describe  the  property).    That 

upon  said  lot  is  situated  his  dwelling-house,  in  which  he,  with 
his  family,  have  for years  last  past  resided,  and  still  re- 
side; that  during  all  that  time  said  defendant  has  kept  and 
maintained  upon  a  lot  adjoining  the  plaintiff 's,  in  said  city  and 
county,  a  certain  brew  house  (or  a  certain  soap  factory)  (or  a  cer- 
tain starch  factory)  (or  a  certain  butcher  shop),  where  beer  is 
manufactured  (or  wherein  the  operations  of  the  other  class  of 
houses  or  shops  are  carried  on,  stating  the  mode  of  operation); 
that  by  the  operation  of  said  brew  house  (or  other  noxious  man- 


^"o.  2i.]  COMPLAINTS  IN  EQUnT.  611 

ufactory  or  trade,  as  the  case  may  be),  noxious  vapors  aue,  and 
have  all  said  time  been  produced,  whereby  the  air  has  been*  con- 
taminated  and  the  health,  comfort,  and  peace  of  mind  of  the 
plaintiff  have  been  disturbed,  and  whereby  he  and  his  family 
have  been  greatly  inconvenienced,  and  their  comfortable  enjoy- 
ment of  said  property  has  been  greatly  hindered,  disturbed,  and 
prevented;  and  whereby  the  plaintiff  says  said  brew  house  (or 
other  noxious  manufactory  or  trade)  became,  and  was,  and  is  a 

nuisance,  and  whereby  the  plaintiff  is  damaged  dollars. 

Wherefore  plaintiff  demands  judgment  for  dollars, 

that  said  nuisance  may  be  abated,  that  defendant  may  be  en- 
joined from  the  maintenance  thereof,  and  that  the  plaintiff  may 
have  all  other  proper  relief. 

0.  G.,  AWy  for  PUvntiff. 

Na24. 
Against  a  tenant  to  ei^oin  waste  with  forfeiture  and  damages. 

State  of  Indiana, County y 

In  the Circuit  Courts Term^  i&-^. 

A.  B.  w.  0.  D. 

The  plaintiff  complains  of  the  defendant,  and  says  that  he  is 
the  owner  in  fee  in  reversion  of  40  acres  of  land  with  dwell- 
ing house  and  appurtenances,  and  40  acres  of  woodland  adjoin- 
ing, both  in  said  county,  and  described  as  (here  describe  the 
lands).    That  said  defendant  is  in  possession  thereof  for  a  term 

of years,  from  the day  of ,  18 — ,  under  a  written 

lease,  of  which  a  copy  is  herewith  filed,  with  a  covenant  against 
cutting  timber  off  said  woodland,  excepting  for  the  purpose  of 
firewood  or  making  fences,  which  said  covenant  is  in  the  words  and 
figures  following,  to  wit  (here  insert  the  covenant  in  Kasc  verba). 
liut  the  plaintiff  says  that  in  violation  of  said  covenant,  and  in 

violation  of  his  duty  as  such  tenant  for years,  said  defendant 

did,  between  the day  of and  the day  of ,  18 — , 

cot  and  carry  away  and  sell timber  trees  off  said  woodland, 

of  the  value  of dollars,  and  is  now  cutting  and  threatening 

to  cut  and  carry  away  and  sell  all  the  valuable  timber  upon 
said  land,  and  if  not  enjoined  or  otherwise  prevented  from  so 
doing,  he  will  carry  out  said  threat,  and  the  plaintiff  says  that 
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the  said  land  would  be  almost  valueless  without  the  timber. 
That  said  defendant  is  insolvent,  and  if  he  is  permitted  to  cut 
and  carry  away  said  timber  the  damage  will  not  only  be  irrepar- 
able, but  the  plaintiff  will  be  without  adequate  remedy  by  action. 
Wherefore  the  plaintiff  prays  that  upon  the  final  hearing  he 

may  have  judgment  for dollars  for  the  timber  taken 

away,  and  that  said  lease,  of  which  a  copy  is  herewith  filed,  may 
be  declared  forfeited,  and  that  said  defendant  may  be  perpetually 
enjoined  from  committing  further  waste;  and  that  until  the  final 
hearing  said  defendant  may  be  enjoined  from  further  cutting  or 
carrying  said  timber,  and  for  other  proper  relief  (or  where  no  for- 
feiture is  sought,  the  prayer  for  forfeiture  may  be  omitted). 

W.  W.,  Att'y  for  Plai/rUiff. 

No.  25. 
To  eqjoin  a  sheriff's  sale  of  real  estate. 

« 

State  of  Indiana, County^ 

In  the Circuit  Courts Tenriy  iS^-^ 

J.  S.,  S.  O.,  A.  S.,  J.  H.  R,  W.  H.  K.  and  J.  H.  F.  vs.  A.  S.  and 
J.  S,  G. 

Said  plaintiffs  complain  of  said  defendant,  and  say  that  on  the 

day  of ,  18 — ,  in  the  circuit  court  of county, 

said  plaintiff  S.  obtained  judgment  against  C.  E.  and  J.  S.  for 

dollars,  and  on  the day  of  the  same  month,  said 

plaintiff  S.  obtained  judgment  against  the  same  defendants,  in 
said  court,  for dollars;  and  on  the  day  and  year  last  afore- 
said, said  plaintiff  O.  recovered  judgment  in  said  coart  against 
said  K.  and  S.,  for dollars;  and  on  the  said  last  men- 
tioned day,  said  plaintiffs  K.,  E.  and  F.  recovered  judgment  in 

said  court  against  C.  K.  and  S.  for dollars.    And  plaiutilf 

says  that  in  the  same  action  in  which  said  last  mentioned  judg- 
ments were  rendered,  to  wit,  an  action  then  pending  in  said  court, 
in  which  the  plaintifis  in  this  action  were  plaintiffs,  and  said  E. 
and  S.,  and  one  S.  E.  and  W.  E.  were  defendants,  it  was,  on  said 

day  of ,  18 — ,  among  other  things,  adjudged  and 

decreed  that  certain  real  estate  in  said  decree  described,  the  legal 
title  to  and  possession  of  which  was  in  said  S.  E.  and  E.,  and  for 
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the  conveyance  of  which  said  K.  and  S.  held  the  written  obliga- 
tions of  said  S.  K.  and  E.,  should  be  sold  and  conveyed  by  the 
sheriff  of  said  county,  for  the  satisfaction  of  said  judgments  in 
favor  of  said  plaintiffs.    And  plaintiffs  say  that  afterwards,  to 

wit,  on  the  day  of ,  18 — ,  said  plaintiffs  caused 

executions  to  be  issued  upon  said  several  judgments,  and  caused 
the  same  to  be  delivered  to  defendant  G.,  the  sheriff  of  said  county, 
who  thereupon  immediately  duly  advertised  said  real  estate  to  be 

sold  on  the day  of ,  18 — ,  for  the  satisfaction  of  said 

executions.  But  plaintiffs  say  that,  on  the  day  and  year  last  afore- 
said, said  defendant  S.,  having  on  said  day  of , 

18 — ,  obtained  judgment  in  said  court  against  said  C.  K.  and  S.  for 

dollars,  and  having  issued  execution  thereon,  and  falsely 

pretending  that  said  judgment  and  execution  are  a  lien  upon  said 
real  estate,  commenced  an  action  in   said  court  against  said 
plaintiffs  and  said  defendant  G.,  to  enjoin  them  from  selling  said 
real  estate,  and  thereupon,  on  the  same  day,  said  defendant  S. 
obtained  a  restraining  order,  prohibiting  said  plaintiffs  from  sell- 
ing said  real  estate  for  the  satisfaction  of  plaintiffs'  said  several 
executions.     Wherefore,  and  by  reason  of  which,  said  plaintiffs 
have  been  prevented  from  collecting  the  amounts  of  said  several 
judgments.     But  said  restraining  order  has  since  been  dissolved. 
And  plaintiffs  say  that  under  the  pretense  aforesaid,  to  wit,  that 
said  real  estate  is  subject  to  sale  upon  said  execution  of  said  de- 
fendants, issued  upon  said  judgment  as  aforesaid,  said  defend- 
ants are  now  threatening  to  sell  said  real  estate  under  and  by 
virtue  of  said  last  mentioned  execution.     And  plaintiffs  say  that 
if  said  defendants  are  permitted  to  sell  said  real  estate  under  said 
execution,  plaintiffs  will  be  wholly  prevented  from  collecting 
their  said  several  judgments,  as  said  real  estate  is  the  only  prop- 
erty out  of  which  plaintiffs  can  collect  their  money,  said  K.  and 
S.  l^eing  utterly  insolvent.    That  notwithstanding  a  sale  and 
conveyance  under  said  execution  would  convey  no  title  to  the 
purchaser  in  said  real  estate,  yet,  a  stain  Would  be  placed  upon 
the  title  to  the  same,  which  would  prevent  the  sale  thereof  for 
the  satisfaction  of  plaintiffs'  judgments. 

Wherefore  plaintiffs  pray  a  restraining  order  against  said 
defendants,  to  prevent  the  sale  of  said  real  estate  upon  said  exe- 
cution of  defendant,  and  that,  upon  the  final  hearing  of  this  cause, 
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said  defenddnts  may  be  perpetually  enjoined  from  enforcing  the 
collection  of  said  judgment  of  said  defendant  8.  by  the  sale  of 
said  real  estate,  and  for  other  proper  relief. 

W.  &  I.,  AWys  for  Plaintiff %, 

No.  26. 
For  an  iigunction. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  18—. 

J.  E.  V8.  J.  B.  and  J.  O.  G. 

The  said  plaintiff  complains  of  said  defendants,  and  says  that  he 

is  the  owner  in  fee,  by  deed  from  J.  S.,  of  lot  No. ,  in  block , 

in  L.  and  S.  enlargement  of  the  city  of ,  in  said  county,  in 

the  state  of  Indiana,  which  deed  was  duly  recorded ,  18 — ,  in 

the  recorder's  ofBce  of  said  county,  in  record  book  No. ,  at  pages 

and of  the  record  of  deeds  of  said  county.  That  after- 
wards, on  or  about  the day  of ,  18 — ,  the  defend- 
ant B.  recovered  a  judgment  against  the  said  J.  S.  before  B.  S., 

a  justice  of  the  peace  of  said  county,  for dollars,  and  costs 

taxed  at ,  and  on  the  day  of  the  rendition  of  said  judgment 

the  said  B.  caused  a  transcript  of  said  judgment  to  be  filed  in  the 

office  of  the  clerk  of  said  court;  and  afterwards,  on  the  

day  of ,  18 — ^  the  said  B.  caused  an  execution  to  be  issued 

on  said  judgment,  which  execution  was  directed  and  delivered  to 
the  defendant  G.,  as  sheriff  of  said  county,  and  by  virtue  of  said 
execution  the  said  sheriff  has  advertised  that  he  will  sell  said  lot 
at  public  auction,  at  the  door  of  the  court  house  in  G.,  for  the 

satisfaction  of  said  execution,  on  the day  of ,  18 — , 

and  if  said  sale  is  permitted  to  take  place,  a  cloud  will  thereby 
be  cast  upon  the  plaintiff's  title  to  said  lot,  and  the  value  thereof 
will  be  depreciated. 

Wherefore  the  plaintiff  prays  that  the  said  defendauts  may  be 
enjoined  from  selling  said  lot  by  virtue  of  said  execution  for  the 
satisfaction  thereof,  and  for  other  proper  relief,  and  that  said 
sheriff  be  enjoined  from  selling  said  lot  in  pursuance  of  said  ad- 
vertisement until  the  final  hearing  of  this  cause. 

0.  B.,  Atfy  far  I^laintiff. 
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Na  27. 

To  ei^Join  sale^by  sherifll 

Statb  of  Indiana, County ^ 

In  the Circuit  Courts Term^  i8 — . 

R.  B.  H.  and  E.  H.,  hia  wife,  va.  First  National  Bank  of , 

Or.  T.  0.,  A.  D.,  J.  P.  M.  and  J.  H.  M. 

The  said  plaintiffs  complain  of  the  said  defendants,  and  say 
that  the  said  bank,  one  of  the  defendants  in  this  action,  on  the 

day  of ,  18  — ,  in  an  action  then  pending  in  the 

circnit  court,  wherein  the  said  bank  was  plaintiff  and  the 

said  R.  B.  H.,  J.  H.  M.  and  G.  T.  0.  were  defendants,  by  the 
consideration  and  judgment  of  said  court,  recovered  a  judgment 
against  the  said  R.  B.  H.,  J.  H.  M.  and  G.  T.  0.  for  the  sum  of 

dollars,  and  costs,  and  the  defendant  J.  P.  M.  afterwards, 

on  the day  of ,  18  — ^  became  replevin  bail  for  the 

stay  of  execution  on  said  judgment,  according  to  the  provisions 
of  the  statute  in  such  case  made  and  provided;  and  afterwards,  on 

the day  of ,  18  — ,  an  execution  was  issued  on  said 

judgment  by  the  clerk  of  said  court  to  the  sheriff  of county, 

against  the  property  of  said  H.  M.,  C.  and  M.,  the  defendant  A.  D. 
then  and  still  being  sheriff  of  said  county;  that  the  said  A.  D., 
after  receiving  said  execution,  levied  the  same  as  sheriff  as  afore- 
said upon  lots and ,  upon  the  plat  of  the  land  of  H. 

D.'s  heirs,  recorded  at  page of  order  book ,  of  the 

records  of  the circuit  court,  the  said  two  lots  containing 

together  about acres,  situated  in county,  Indiana, 

which  levy  was  indorsed  on  said  execution;  that  the  said  sheriff, 

in  pursuance  of  said  levy,  has  advertised  that  he  will,  on  the 

day  of ,  18  — ,  by  virtue  of  said  execution,  sell  the  prem- 
ises so  levied  upon  at  public  auction,  at  the  door  of  the  court 

honse  in ,  for  the  satisfaction  of  said  execution,  and  costs. 

And  the  plaintiffs  further  say  that  the  plaintiff  E.  H,  was,  long 
prior  to  the  rendition  of  the  said  judgment,  as  well  as  long  prior 
to  the  contracting  of  the  liability  on  which  said  judgment  was 
founded,  and  has  ever  since  been,  and  still  is,  the  owner  in  fee 
simple,  in  her  own  right,  of  the  undivided  one-half  part  of  said 
two  lots  of  ground  so  levied  upon,  and  that  the  plaintiff  R.  B.  H. 
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has  not,  and  never  had  any  claim  to  or  interest  or  title  in  said 
lots  or  either  of  them. 

Wherefore  plaintiffs  pray  that  an  injunction  or  restraining 
order  maybe  immediately  issued  herein,  enjoining  and  restrain- 
ing the  said  sheriff  from  offering  for  sale  or  selling  the  said  un* 
divided  half  or  interest  of  the  said  plaintiff  E.  H.  in  said  two 
lots  until  such  time  as  this  case  can  be  tried  upon  its  merits;  and 
that  upon  the  final  hearing,  said  levy  may  be  set  aside  and  said 
injunction  made  perpetual,  and  for  other  proper  relief. 

S.  &  H.  and  B.  &  B.,  AWy%  for  Plaintiff. 

No.  28. 

For  the  recovery  of  the  possession  of  an  instmment  not  negotiable  or 
past  due,  and  to  enforce  payment  against  the  payor.^ 

Statb  op  Indiana, County^ 

In  the Circuit  Courty Temiy  iS — . 

A.  B.,  Adm'r  of  C.  D.,  vs.  E.  F.,  G.  H.  and  the National 

Bank  of ,  Indiana. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  the  plaintiff's  intestate  was  the 

holder  and  owner  of  a  certificate  of  deposit,  issued  by  said  bank, 

defendant,  by  its  cashier,  one  W.  P.,  for dollars,  payable 

to  his  own  order,  of  which  a  copy  is  herewith  filed,  and  which  is 
overdue;  *that  on  the day  of ,  18 — ,  the  said  intes- 
tate died,  and  the  said  plaintiff  was  thereupon  duly  appointed  his 
administrator,  and  that  upon  the  death  of  said  administrator,  and 
before  the  appointment  of  said  plaintiff,  the  defendant  E.  F.  ob- 
tained wrongful  and  fraudulent  possession  of  said  certificate,  and 
now  claims  the  same  as  a  gift,  and  has  delivered  the  same  over 
to  said  defendant  6.  H.,  as  his  attorney,  to  collect  the  same,  and 
he  is  now  threatening  to  sue  said  bank,  defendant,  upon  said  cer- 
tificate, and  to  collect  the  same  and  convert  the  money  to  his  own 
use. 

^  In  a  case  like  this,  replevin  would  lie  directly  against  defendant  G.  H., 
the  attorney ;  but  in  n^any  cases  the  complaint  in  this  form  is  preferable. 
See  Story's  Eq.  Jar.  §  7a3. 

All  complaints  asking  temporary  injunctions  or  restraining  orders  should 
be  verified,  but  as  the  form  of  verification  is  simple  it  is  omitted. 
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Wherefore  plaintiff  prays  that  upon  the  final  hearing  the  said 
bank  may  be  decreed  to  pay  said  sum  to  the  plaintiff,  that  the 
defendants  may  be  required  to  surrender  said  certificate  to  be 
cancelled,  or  returned  to  the  bank  when  cancelled,  and  that  until 
the  final  hearing  the  defendants  may  be  enjoined  from  disposing 
of  said  certificate,  and  the  said  defendant  bank  may  be  enjoined 
from  paying  the  same  to  them,  or  either  of  them,  and  for  all 
other  proper  relieL  A.  0.  G.,  AWy  for  Plaintiff, 

No.  29. 

For  the  recovery  of  money  against  the  husband,  and  a  decree  satjecting 
lands,  frandalently  conveyed  to  the  wife,  to  the  payment  of  the  jndg- 
ment. 

State  of  Indiana, County^ 

In  the Courts Term^  i8 — . 

A.  B.  V8.  0.  D.  and  D.  D.,  his  wife. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  said  defendant  C.  D.,  by  his  note, 

now  overdue,  and  of  which  a  copy  is  herewith  filed,  promised  to 

pay  the  plaintiff dollars,  which  remains  unpaid.     Said 

plaintiff  further  says  that  said  defendant  was,  at  the  date  of  said 

note,  the  owner  of  lot  ,  in  the  town  of ,  in  said 

county,  and  that  on  the day  of ,  18 — ,  thereafter, 

for  the  purpose  of  hindering,  delaying  and  defrauding  the  plaint- 
iff and  other  creditors,  the  defendant  conveyed  said  lot,  without 

any  consideration,  to ,  who,  Mrithout  any  consideration, 

on  the  same  day  conveyed  the  same  to  said  defendant  D.  D., 
who  is  the  wife  of  said  defendant  0.  D.,  and  who  at  the  time  had 
full  notice  of  said  fraudulent  intent.  And  the  plaintiff  further 
says  that  at  the  date  of  said  deed,  said  defendant  C.  D.  was,  and 
still  is,  wholly  insolvent  and  has  no  other  property  out  of  which 
the  judgment  herein  asked,  or  any  part  thereof,  can  be  paid. 

Wherefore  plaintiff  demands  judgment   for  dollars, 

against  said  C.  D.,  and  that  said  lot  may  be  subjected  to  sale  for 
the  payment  thereof,  and  for  all  other  proper  relief. 

0.  C,  AU'y  for  Plai/ntiff. 
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No.  80. 
To  rerire  a  jadgment  of  foreclosure  and  qniet  title. 

State  of  Indiana, County^ 

In  the Circuit  Cowrt^ Temiy  /<?— . 

J.  N.  K.  V8.  B.  M.  and  J.  C.  M. 

The  plaintiff  complains  of  the  defendants,  and  says  that  the 

said  plaintiff,  at  the term,  18 — ,  of  thd circuit  court, 

and  on  the day  of ,  of  that  year,  obtained  a  decree 

of  foreclosure  against  the  defendant  B.  M.  by  the  consideration 
of  said  court  in  a  certain  action  then  pending  in  said  conrt, 
wherein  the  said  J.  N.  K.  was  plaintiff,  and  the  said  B.  M.  and  "W. 
C,  A.  B.  0.  and  J.  B.  were  defendants,  by  which  decree  it  was 
among  other  things  ordered,  adjudged,  and  decreed  by  said  court 
that  there  was  at  the  date  of  said  decree  due  to  the  plaintiff  J.  N. 
K.  from  the  defendant  B.  M.,  on  the  foot  of  the  mortgage  in  the 

complaint  mentioned,  the  sum  of  dollars  and  • 

cents,  and  that  the  said  plaintiff  have  execution  for  that  sum,  to- 
gether with  the  costs  of  said  suit,  which  costs  amount  to  and  are 

taxed  at —  dollars,  to  be  levied  of  and  upon  a  five  acre 

tract  of  land,  described  as  follows  (here  describe).  And  that  the 
oflScer  to  whom  any  execution  should  be  directed  and  delivered 
on  said  decree,  should  be  governed  in  his  proceedings  under  said 

execution  by  the  laws  of  the  state  in  force  on  the day  of 

,  18 — ,  regulating  the  sale  of  real  estate  on  execution,  that 

being  the  date  of  the  promissory  note  mentioned  in  the  mortgage 
foreclosed  by  said  decree;  and  the  plaintiff  herewith  files  a  copy 
of  said  decree,  marked  exhibit  "A,"  and  prays  it  may  be  taken 
as  a  part  of  this  complaint.  And  the  plaintiff  further  shows 
that  the  said  J.  0.  M.  has,  or  pretended  to  have,  some  title  to  or 
interest  in  said  mortgaged  premises,  derived  under  a  pretended 
tax-title  taken  since  the  rendition  of  said  decree,  and  who  claims 
is  an  estate  in  fee  and  paramount  to  said  mortgage.  But  plaint- 
iff says  that  said  decree  is  unreversed,  is  in  full  force  and  wholly 
unpaid,  the  full  amount  of  said  decree,  with  interest  from  the 
date  thereof,  being  now  due  to  the  plaintiff  and  wholly  unpaid, 
and  that  said  decree  has  never  been  carried  into  execution,  but 
execution  thereof  still  remains  to  be  done. 
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Wherefore  the  plaintiff  prays  that  he  may  have  execution  of 
said  decree,  and  that  the  said  mortgaged  premises,  or  so  much 
thereof  as  may  be  necessary,  may  be  directed  to  be  sold  for  the 
satisfaction  of  said  decree,  and  that  after  such  sale  all  equity  of 
redemption  of  the  said  B.  M.  and  J.  C.  M.  therein  may  be  barred 
and  foreclosed,  and  for  other  relief. 

C.  B.  &  T.  E.  G.,  Atfysfor  PlainUff. 

No.  31. 
To  enforce  a  tmst  in  notes. 

Static  of  Indiana, Cotmtyi 

In  the Circuit  Courts Term^  i8 — . 

F.  F.  vs.  J.  S.,  N.  R,  and  The  E.,  I.  &  O.  S.  L.  Eailroad  Com- 
pany. 

The  plaintiff  complains  of  said  defendants,  and  says  that  on 

the day  of ,  18 — ,  they,  the  said  S.  and  R,  made 

their  promissory  note,  of  which  a  copy  is  herewith  filed,  marked 
"A."  Plaintiff  further  shows  that  said  note  was  given  for  the 
purchase  money  of  certain  land  sold  and  conveyed  by  said  railroad 
company  to  said  J.  S.,  and  that  said  land  before  that  time  was 
conveyed  by  said  railroad  company  to  the  plaintiff*,  in  fee,  to  be 
held  by  him  in  trust  to  secure  the  payment  of  the  principal  and 
interest  of  certain  bonds  of  the  said  railroad  company,  and  in  the 
deed  by  which  said  land  was  so  conveyed  to  the  plaintiff,  it  was 
provided  and  stipulated  that  said  railroad  company  might  sell 
and  convey  the  lands  therein  specified,  but  that  the  proceeds  of 
such  sales  should  be  appropriated  to  the  purposes  of  the  said  trust. 

Wherefore  the  plaintiff  is  entitled,  as  trustee  as  aforesaid,  to 
the  money  specified  in  said  note,  in  lieu  of  the  land  for  which 
it  was  ^ven ;  and  being  so  entitled,  the  said  railroad  company 
delivered  said  note  to  the  plaintiff,  and  the  same  is  due  and  un- 
paid.     Plaintiff  therefore  demands  judgment  against  the  said 

J.  S.  and  N.  R.  for dollars,  and  all  other  proper  relief. 

J.  &  B.,  Att^ys  for  Plcrnvtiff. 
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No.  32. 
To  enforce  a  trust  in  real  estate. 

State  of  Indiana, Cov/rUy^ 

In  the Circuit  Courts Term^  i8—. 

A.  B.  vs.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendant,  and  sajs  that  on  the 

day  of ,  18 — ,  the  plaintiff  was  possessed  of 

dollars  in  cash;  that  he  w€is  unacquainted  with  the  value  of  real 
estate  in  the  city  of  £.,  where  he  then  resided;  that  he  was  at  the 
same  time  desirous  of  investing  the  said  money  in  real  estate; 
that  thereupon  confiding  in  said  defendant  C.  D.,  he  intrusted 
said  sum  of  money  to  be  by  him  invested  in  real  estate  in  the  name 
of  the  plaintiff,  which  he  (said  C.  D.)  then  undertook  and  promised 
to  do.  But  plaintiff  says  said  defendant  0.  D.,  not  regarding  his 
said  trust,  and  against  plaintiff's  instructions,  and  contrary  to  his 

promise,  purchased  lot ,  in  block ,  in  said  city,  and 

took  a  conveyance  therefor  in  his  own  name  (or  said  plaintiff 
being  desirous  of  having  said  money  invested  for  his  use  and 
benefit,  but  for  satisfactory  reasons,  being  desirous  of  having 
said  C.  D.,  in  good  faith,  hold  the  same  for  his  use  as  trustee, 
gave  the  money  to  said  C.  D.  with  the  direction  so  to  invest  the 
same  and  so  to  take  the  title,  and  so  to  hold  the  same  for  the 
plaintiff,  and  the  defendant  C.  D.  did  then  and  there  purchase 
real  estate  therewith  (here  describe  the  same)  in  said  county,  and 
held  the  same  for  the  plaintiff  until  the  time  of  the  breach  of 
trust  hereinafter  mentioned),  (or  that  said  defendant  C.  D.  was 

employed  by  the  plaintiff,  on  the day  of ,  18 — ,  to 

collect  from  G.  H.  a  certain  sum  of  money,  to  wit, dollars, 

and  to  loan  the  same  upon  mortgage  at  interest,  and  the  security 
to  keep,  and  the  interest  to  collect  and  pay  over  to  the  plaintiff, 
after  deducting  a  certain  per  cent,  thereof  then  agreed  apon  for 
his  compensation,  for  the  term  agreed  upon,  and  the  said  O.  D. 
then  and  there  undertook  so  to  collect  said  money  and  loan  the 
same  and  collect  the  interest  thereon  for  said  term;  but  having 
collected  and  possessed  himself  of  said  sum  of  money  of  the 
plaintiff,  he  forthwith,  in  violation  of  his  trust  as  the  agent  and 
trustee  of  the  plaintiff,  invested  said  sum  of  money  in  certain 
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real  estate  in  said  county,  to  wit  (here  describe  in  full),  taking  the 
title  thereto  in  his  own  name).     And  the  plaintifi'  says  that  said  C. 

D.,  for  the  purpose  of  defrauding  the  plaintiff,  on  the 

day  of ,  18 — ,  conveyed  said  real  estate  to  said  defendant 

E.  F.,  who  had  full  notice  that  said  lands  were  held  in  trust  for 
the  plaintiff. 

Wherefore  plaintiff  pray^  that  said  real  estate  be  declared  to 
be  held  in  trust  for  the  plaintiff,  that  the  legal  title  may  be  con- 
reyed  to  the  plaintiff  by  said  defendants  under  the  order  of  the 
court,  and  that  the  plaintiff  may  have  all  other  proper  relief. 

M.  W.  C,  Att'y  far  Plaintif. 

No.  33. 
To  enforce  a  trust  in  lands  or  money,  in  three  paragraphs. 

State  of  Indiana, County^ 

In  the Circuit  Cowrt^ 2Vm,  i8 — . 

A.  B.  v%.  0.  D. 

Par.  1.  Said  plaintiff  complains  of  said  defendant,  and  says 

that  on  the day  of ,  18  — ,  the  plaintiff  furnished 

the  defendant  with dollars  in  money,  with  directions  that 

the  defendant  should  invest  the  same  in  lands  and  take  the  title 
thereto  in  the  name  of  the  plaintiff;  which  the  defendant  then 
undertook  and  promised  to  do,  and  did  purchase  therewith  the 
following  described  real  estate  (here  describe);  but  the  defend- 
ant, disregarding  said  undertaking  and  instruction,  without  the 
knowledge  or  consent  of  the  plaintiff,  took  the  conveyance  to  said 
lands  in  his  own  name. 

Par.  2.  And  plaintiff  further  says  that  said  plaintiff  was,  on 

the —  day  of ,  18  — ,  a  minor,  and  the  defendant  was 

his  guardian,  and  as  such,  on  said  day,  came  into  the  possession 

of dollars  of  the  money  of  the  plaintiff,  which  it  was  his 

duty  to  keep  or  loan,  and  have  ready  to  pay  over  to  the  plaintiff 
at  his  majority;  but  said  defendant,  disregarding  his  said  trust, 
on  the  next  day  invested  said  money  in  the  following  described 
real  estate  (here  describe),  and  took  the  title  thereto  in  his  own 
name,  and  went  into  and  still  remains  in  possession  thereof, 
claiming  the  same  as  his  own;  and  plaintiff  avers  that  he  is 
twenty-one  years  of  age,  and  defendant  is  wholly  insolvent. 
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Par.  3.  And  plaintiff  further  complaining,  says  that  on  the 
day  of ,  18 — ,  said  plaintifE  and  said  defendant 


entered  into  an  agreement  whereby  the  plaintiff  famished  the 

defendant  with dollars  in  money,  which,  by  the  agreement 

of  the  parties,  was  then  invested  in  the  following  described  real 
estate  (here  describe);  that  by  the  terms  of  the  same  agreement, 
without  fraudulent  intent  or  purpose^  the  defendant  was  to,  and 
did,  take  the  title  in  his  own  name,  and  was  to  hold,  and  has  ever 
since  held  the  same  in  trust  for  the  plaintiff;  but  now,  being  in 
possession  of  said  lands,  he  denies  the  plaintiff's  title  and  sets 
up  title  for  himself. 

Wherefore  plaintiff  prays  that  said  several  tracts  of  land  may 
be  decreed  to  be  the  property  of  said  plaintiff,  that  defendant 
may  be  required  to  convey  the  same  to  the  plain'lff,  that  his  title 
thereto  may  be  quieted,  and  that  he  may  have  all  other  proper 
relief,  C.  C,  Atty  for  Plaintiff. 

No.  84. 
For  the  rescission  of  partnership  articles,  and  dissolntion  of  copartnership. 

Statk  of  Indiana, County ^ 

In  the Circuit  Courts Temij  18—-. 

P.  F.  B.,  H.  B.,  G.  B.  and  W.  R  m  A.  T.  A. 

The  plaintiffs  complain  of  the  defendant,  and  say  that  on  the 

day  of  ,  18 — ^  the  plaintiffs  and  the  defendant 

made  and  entered  into  articles  of  copartnership,  a  copy  whereof 
is  herewith  filed  as  a  part  of  this  complaint,  for  the  purpose  of 
manufacturing  different  kinds  of  woolen  goods  in  the  city  of 
,  Indiana,  and  by  the  terms  of  said  agreement,  each  part- 
ner was  to  invest  as  capital  stock  in  said  partnership  the  sum  of 

$ ,  amounting  to  % in  all,  and  each  partner  was  to 

give  his  entire  attention  to  the  said  business,  and  to  the  utmost 
of  his  skill  and  power,  exert  himself  for  the  joint  interest,  profit 

and  benefit,  and  each  partner  was  to  suffer  a  deduction  of  $— 

for  each  and  every  day  lost  from  said  business;  and  plaintifb  say 
that  prior  to  the  making  of  said  written  agreement,  on  or  about 

,  18 — ^  the  parties  hereto  had  verbally  agreed  to  the 

stipulations  and  agreement  set  forth  in  said  artides,  and  on  said 
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day  said  parties  had  commenced  the  work  and  labor  of  building  a 
manufactory,  for  the  purpose  aforesaid,  upon  a  certain  tract  of  land 

which  is  described  as  lot ,  in  block ,  in  the 

enlargement  of  the  city  of ,  and  plaintiffs  say  that  a  part  of 

the  investment  of  said  capital  stock  was  made  in  the  purchase  of 
said  real  estate,  for  which  the  sum  of  $ was  paid;  that  sub- 
sequently to  the day  of ,  18 — ,  they  had  each  devoted 

their  entire  time  to  the  labor  and  work  of  building  the  necessary 
buildings  for  the  said  factory,  and  that  each  of  said  plaintiffs  had 
paid  in  his  share  of  capital  stock  of  said  business  investment  the 

sum  of  $ ;  and  that  the  said  defendant,  on  the day 

of ,  IS — ,  paid  in  the  sum  of  $ ,  which  is  all  the 

capital  he  has  invested  in  the  business  of  said  partnership,  and 
that  said  sum  of  money  was  invested  in  machinery,  and  no  por- 
tion  thereof  was  applied  to  the  purchase  of  said  real  estate,  or  to 
the  erection  of  said  buildings;  that  the  said  defendant  has  utterly 
failed  to  comply  with  his  agreement,  and  has  been  guilty  of 
gross  misconduct,  in  the  following  particulars:  He  has  failed  and 
refused  to  advance,  for  the  purposes  of  the  said  partnership,  his 
portion  of  the  capital  stock,,  as  above  set  forth,  except  the  sum 
above  mentioned;  he  has  failed  and  refused  to  put  in  his  time 
and  labor  in  the  erection  of  the  necessary  buildings,  putting  in 
the  rnachinery  and  other  work  in  and  about  the  partnership 

business,  for  at  least days  since  the  formation  of  said 

partnership,  for  each  of  which  days  he  is  liable  to  pay  the  sum 

of  $ ,  amounting  to  $ ;  that  the  said  defendant  since 

the day  of ,  18 — ,  inclusive,  has  entirely  ceased  to 

have  or  take  any  part  in  the  business  or  labors  of  said  partner- 
ship, and  has  abandoned  all  connection  with  the  said  firm,  and 

on  the day  of ,  18 — ^  he,  without  giving  notice  to 

the  plaintiffs,  clandestinely,  together  with  his  entire  family,  de- 
parted from  said  county,  in  which  is  the  place  of  business  of  said 
firm,  and  went  to  parts  out  of  the  state  of  Indiana,  to  plaintiffs 
unknown,  and  ha»  not  since  returned,  and  has  held  no  communi- 
cation with  the  plaintiffs  or  either  of  them;  and  plaintiffs  say 
that  the  occupation  and  trade  of  the  defendant,  prior  to  the  for- 
mation of  said  partnership,  was  that  of  a  dyer,  and  that  he  en- 
tered into  said  agreement  with  the  understanding  that  he  would 
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attend  to  and  perform  all  that  portion  of  the  said  partnership 
business  which  related  to  dyeing,  and  that  relying  upon  the  rep- 
resentations and  contract  of  the  defendant  in  that  regard,  the 

plaintiffs,  on  the day  of ,  18 — ,  had  the  machinery 

and  material  ready  for  the  defendant  to  take  charge  of  the  de- 
partment of  dyeing,  and  the  said  defendant  failed,  neglected  and 
refused  to  a'tend  the  said  branch  of  the  business,  but  on  the 
contrary,  abandoned  the  business  altogether,  and  the  plaintiffs, 
though  they  made  every  possible  exertion  to  do  so,  were  unable 
to  procure  any  person  to  take  charge  of  the  said  department  in 
his  stead,  and  were  therefore  delayed  in  the  operations  of  said 
factory  for  the  period  of  one  month,  to  their  damage,  in  the  sum 

of  $ ;  that  the  damage  to  the  plaintiffs  by  said  conduct  of 

said  defendant  exceeds  the  amount  of  money  paid  by  said  de- 
fendant. 

Wherefore  the  plaintiffs  pray  tliat  as  to  the  said  defendant, 
said  agreement  of  partnership  may  be  rescinded,  and  the  said 
partnership  may  be  dissolved  by  the  order  of  this  court;  that  the 
said  defendant  may  be  forever  enjoined  and  inhibited  from  setting 
up  any  title  or  claim  to  any  interest  or  profit  of  said  partnership; 
that  said  defendant  be  perpetually  enjoined  and  inhibited  from 
setting  up  any  claim  or  title  to  the  said  real  estate  (the  legal  title 
to  which  is  in  plaintiff  P.  F.  B.)  and  its  appurtenances,  or  any 
part  thereof.  0.  D.,  AW y  for  Plaintiffs. 

No.  86. 
To  set  aside  a  fraadnlent  conveyance. 

State  of  Indiana, County, 

In  the Circuit  Court, Term,  i8 — . 

K.  R  m.  J.  L.  and  S.  M. 

The  said  plaintiff  complains  of  the  said  defendantB,  and  says 

that  on  or  about  the  day  of ,  18 — ,  one  J.  F.  & 

obtained  judgment  against  the  said  N.  B.  and  P.  K.,  in  the 

circuit  court  of county,  for dollars,  in  an  action 

against  the  said  P.  K.  and  the  said  fT.  K  upon  a  certain  promis- 
sory note  made  by  the  said  K.  with  the  said  R  as  his  surety, 
which  said  suretyship  was  duly  established  in  said  action  upon  an 
issue  duly  formed  and  determined  between  said  E.  and  said  IL, 
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said  note  bearing  date ,  and  as  sucli  surety  the  said  N.  R. 

paid,  upon  execution,  the  amount  of  said  judgment  and  interest, 
together  with  the  costs  of  said  action  and  proceedings,  on  or  about 

the daj  of  —■ ,  18 — ^  amounting  to  dollars; 

and  plaintiff  further  says  that  while  the  said  N.  K.  was  the 
surety  as  aforesaid  for  the  said  K.  upon  said  note,  and  in  pursu- 
ance of  a  fraudulent  combination  between  the  said  K.  and  the 
said  S.  M.,  and  for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  creditors  of  the  said  K.,  to  wit,  on  the day  of 

,  18 — ,  the  said  K.  and  B.  IL,  his  wife,  conveyed  to  the 

said  S.  M.  that  part  of  lot ,  in  the  original  plan  of , 


in  said  county,  Indiana,  which  is  bounded  as  follows,  to  wit  (here 
describe  by  metea  and  bounds);  the  said  S.  M.  receiving  and  ac- 
cepting said  conveyance  for  the  fraudulent  purpose  aforesaid,  on 

the day  of ,  18 — ,  conveyed  said  real  estate  by  deed 

in  fee  simple  to  the  said  J.  L.,  who  accepted  the  said  conveyance 
and  received  the  said  deed  with  a  full  knowledge  of  the  fraudu- 
lent purpose  for  which  the  said  conveyance  to  the  said  S.  M.  had 
been  made  as  aforesaid.     And  said  plaintiff  further  says,  that  on 

or  about  the day  of ,  18 — ,  an  execution  for  the 

use  of  the  said  N.  R.  was  duly  issued  upon  said  judgment  out  of 
the  office  of  the  clerk  of  said  court,  and  directed  to  the  sheriff  of 
said  county  to  be  executed,  by  virtue  whereof  the  said  sheriff 
levied  upon  the  real  estate  above  described,  and  duly  advertised 
and  sold  the  same  as  the  property  of  the  said  P.  K.,  to  satisfy 

said  execution,  and  on  the day  of ,  18 — ,  the  said 

real  estate  being  sold  as  aforesaid,  was  purchased  at  said  sale  by 
said  N.  R.,  and  to  him  conveyed  by  said  sheriff  by  deed  in  fee 

simple,  bearing  date  the  said day  of ,  18 — ;  and 

plaintiff  says  that  on  the  day  of  ,  18 — ,  when 

the  said  conveyance  was  made  as  aforesaid  to  the  said  J.  L., 
he  having  full  knowledge  of  the  fraudulent  purposes  for  which 
said  conveyance  had  been  made  by  said  K.,  and  well  knowing 
that  the  said  E.  was  before  and  at  the  time  of  said  convey- 
ance to  the  said  S.  M.,  and  then  was  largely  indebted  to  sun- 
dry persons  in  divers  sums,  and  well  knowing  that  said  note, 
upon  which  said  R.  was  the  surety  as  aforesaid,  was  then  due 
and  unpaid,  required  of  the  said  S.  M.,  and  the  said  S.  M.  being 
Vol*  I — 40 
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60  required,  then  executed  and  delivered  to  the  said  J.  L.  a  bond, 
with  security,  conditioned  among  other  things  for  the  protection 
of  the  said  J.  L.  from  all  claims  then  incumbering  said  real 
estate,  and  against  the  said  K.,  and  said  bond  bears  even  date 
with  the  said  deed  of  conveyance.  And  said  plaintiff  further 
says  that  long  after  the  execution  and  delivery  of  said  deed  of 
conveyance  and  said  bond  to  said  L.,  a  large  portion  of  the  con- 
sideration of  said  conveyance,  to  wit,  the  sum  of dollars 

thereof,  remained  unpaid,  and  the  same  was  not  paid  till  long 
after  this  action  was  pending. 

"Wherefore  the  plaintiff  prays  that  the  conveyance  to  the  said 
S.  M.  and  to  the  said  L.  may  be  decreed  by  this  court  to  be  null 
and  void,^nd  that  the  title  to  said  premises  of  the  said  N.  R 
may  be  quieted,  and  for  other  proper  relief. 

M.  S.  J.,  AW^y  for  Plaintiff. 

No.  36. 

To  reform  a  deed. 

State  of  Indiana, Coufity^ 

In  the Circuit  Courts Term,  i8 — . 

jr.  P.  D.  B.  m  L.  D.  K.  and  E.  M.  K.,  his  wife,  O.  K.,  J.  T.  K., 
J.  F.,  A.  A.  McR.  and  L.  McB.,  his  wife. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  on 

fhe day  of ,  18 — ,  one  H.  K.,  being  the  owner  in 

fee  and  in  possession  of  lot ,  in  block ^— ,  in  the  N. 

enlargement  of  the  city  of ,  in  the  county  of ,  and 

state  of  Indiana,  sold  the  same  to  said  defendant  L.  D.,  and  for 
the  purpose  of  conveying  said  lot  to  said  L.  D.  said  H,  executed, 
acknowledged  and  delivered  to  said  L.  D.  a  deed  of  conveyance 

of  the  same  date,  which  is  recorded  in  Book ^  at  page 

,  of  the  records  of  deeds  of  the  county  aforesaid,  a  copy  of 

which  deed  is  herewith  filed,  marked  "  Exhibit  A.; "  and  plidntiff 
says  that  by  mistake  said  lot  was  improperly  described  as  ^^  lot 

,  block ,  in  the  N.  E.  enlargement  of  the  cily  of 

; "  and  afterwards,  to  wit,  on  the day  of , 

18 — ,  said  defendant  L.  D.  sold  said  lot  first  above  described  to 
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said  defendant  A.  McR.,  and  on  the  same  day,  for  the  pnrpose  of 
conveying  said  lot  to  said  defendant  McR.,  said  L.  D.  K.  and 
E.,  his  wife,  defendants  as  aforesaid,  made,  acknowledged  and 
delivered  to  said  defendant  McR.  a  deed  of  conveyance  which  is 

recorded  in  deed  Book ,  at  page ,  of  the  record  of 

deeds  of  said  county,  a  copy  of  which  deed,  marked  "  Exhibit  B," 
is  herewith  filed.  And  plaintiff  says  that  by  reason  of  a  mistake 
on  the  part  of  the  person  who  wrote  said  last  mentioned  deed  of 
conveyance,  said  lot  was  therein  improperly  described  as  "  lot 

,  block ,  in  the  N.  E.  enlargement  of  the  city  of 

;  "  and  afterwards,  to  wit,  on  the day  of , 

18 — ,  said  defendant  McR.  sold  said  first  mentioned  lot  to  the 
plaintiff,  and  for  the  purpose  as  he  pretended  of  conveying  to  him 
said  A.  A.  and  L.  H.  as  aforesaid,  executed,  acknowledged  and 
delivered  to  plaintiff  a  deed  of  conveyance  in  which  he  pretended 
to  convey  said  lot  first  above  described,  but  said  McR.  fraudu- 
lently and  purposely  procured  said  deed  of  conveyance  so  to  be 
made  as  to  convey  instead  of  said  lot  first  above  described  ^^lot 

J  block  ,  in  the  N.  E.  enlargement  of  the  city  of 

,"  well  knowing  that  the  lot  so  conveyed  wfiis  not  the  lot 

so  as  aforesaid  sold  to  the  plaintiff,  and  for  which  at  the  date  of 
.  the  last  mentioned  deed  said  plaintiff  paid  said  defendant  McR. 

the  sum  of dollars;  said  last  mentioned  deed  is  recorded 

in  Book ,  at  page ^  of  the  record  of  deeds  of  said 

county,  and  a  copy  thereof,  marked  "  Exhibit  0,"  is  herewith 
filed.  And  plaintiff  says  that  at  the  time  of  the  execution  and 
delivery  to  him  of  the  last  mentioned  deed,  he  was  wholly  unac- 
quainted with  the  various  enlargements  of  the  city  of , 

and  relied  solely  upon  said  defendant  McR.  for  a  correct  descrip- 
tion of  said  property;  and  plaintiff  says  that  after  he  discovered 
the  said  several  mistakes,  as  well  as  the  fraudulent  conduct  of 
said  defendant  McR.,  he  requested  said  defendant  McR.  to  have 
said  deeds  of  conveyance  corrected,  but  he  fraudulently  refused 

to  correct  the  same.-    And  plaintiff  says  that  on  the day 

of ,  18 — ,  said  H.  K.  departed  this  life,  leaving  as  his  only 

heirs  and  legal  representatives  his  brother,  the  defendant  O., 
and  nephews  and  nieces,  sons  and  daughters  of  M.  Y.,  de- 
ceaeed,  said  J.  T.  and  J.  F.    And  plaintiff  says  that  by  reason 
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of  the  frandul^Qt  conduct  of  said  defendant  McK  lie  has  been 

put  to  great  trouble  and  expense,  to  wit,  the  sum  of  

dollars. 

"Wherefore  plaintiff  prays  that  upon  the  final  hearing  of  this 
cause  said  several  deeds  of  conveyance  may  be  by  the  decree  of 
this  court  reformed,  and  that  said  defendant  McB.  may  be  de- 
creed to  pay  said  sum  of dollara  to  said  plaintiff,  and 

that  the  plaintiff  may  have  all  other  proper  relief. 

W.  &.  I.,  AU'ya/ar  Flamtiff. 

No.  87. 
Action  for  dissolution  of  partnership,  etc 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

F.  P.  V9.  C.  H. 

The  plaintiff  complains  of  the  defendant  C.  H.,  and  says  that  on 

the day  of ,  18 — ,  the  plaintiff  and  said  defendant 

entered  into  copartnership  for  the  purpose  of  manufacturing  and 
selling  of  mattresses,  repairing  spring  mattresses,  sofas,  etc,  in  the 

city  of ,  Indiana;  the  business  to  be  conducted  under  the 

name  and  style  of  H.  &  P.    Plaintiff  says  that  said  defendant 

had  on  hand  stock  which  was  valued  at dollars;  that  by 

the  terms  of  said  partnership  the  plaintiff  was  to  furnish  and  ]>ay 
to  the  said  defendant,  the  sum  of dollars,  and  thereby  be- 
come the  one-half  owner  of  the  stock  on  hand.  The  said  defend- 
ant was,  at  the  time  of  the  formation  of  said  partnership,  the 
owner  in  fee  of  lot  No. ,  block ,  city  of ^  Indi- 
ana, and  by  the  terms  of  the  partnership  said  defendant  was  tx>  trans- 
fer to  the  plaintiff  the  one  undivided  half  of  said  real  estate,  the 

plaintiff  to  pay  the  sum  of dollars  for  the  one-half  interest 

in  said  real  estate.  Plaintiff  says  that,  in  pursuance  of  said  agree- 
ment of  partnership,  he  furnished  and  paid  to  said  defendant  the 

sum  of dollars,  for  the  one-half  interest  in  the  stock  on 

hand.    That  he  paid  to  said  defendant  the  further  sum  of 

dollars  upon  said  real  estate,  making  an  aggregate  of dol- 
lars so  paid  to  the  plaintiff.  That  the  plaintiff  at  once  entered 
upon  the  work,  laboring  constantly,  making  mattresses,  repairing 
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mattresses,  sofas,  etc.,  and  that  he  has  continued  since  the  day  of 
the  formation  of  said  partnership,  faithfully  to  perform  his  part 
of  said  contract.  That  at  the  time  of  the  formation  of  said  part- 
nership, the  defendant  had  no  money,  and  that  he  was  pressed  for 
money.  That  said  defendant  had  had  another  partner  in  said 
business  up  to  that  time,  but  said  partner  had  no  money,  and  that 
he  dissolved  with  said  partner  and  took  the  plaintiff  as  a  partner 
with  the  view  of  getting  the  plaintiff's  money  and  the  profits  of 
his  labor.    That  the  business  of  the  firm  has  been  profitable;  that 

the  profits  arising  from  the  business  have  been  at  least 

dollars.  That  the  said  defendant  has  had  the  sole  and  exclusive 
control  of  selling  the  goods  and  collecting  the  money,  and  the 
sole  and  exclusive  control  of  the  books  of  the  firm.  That  said 
defendant  has  taken,  and  used  for  his  own  individual  purposes, 
large  sums  of  the  money  belonging  to  said  firm,  and  that  he  has 
failed  and  neglected  to  charge  himself  with  said  sums  of  money. 

That  there  is  outstanding  and  owing  to  the  firm  about 

dollars;  there  is  stock  on  hand  amounting  to dollars,  and 

the  firm  is  indebted  to  divers  persons,  in  the  sum  of  about 

dollars;  which  amounts  the  said  defendant  ought  to  have  paid  and 
settled  out  of  the  money  of  the  firm  which  he  used  for  his  own 
individual  purposes.  That  after  said  defendant  had  fraudulently 
obtained  the  plaintifi's  money,  he  refused  to  convey  to  him  the 
one-half  interest  in  said  real  estate,  though  often  thereunto  re* 
quested,  and  he  also  refuses  to  account  for  the  money  he  has 
fraudulently  taken  out  of  the  firm  and  applied  to  his  individual 
purposes;  that  the  said  defendant  is  largely  indebted  to  the 
plaintiff;  that  if  a  balance  were  struck,  the  defendant  would  owe 

him  at  least dollars. 

Wherefore  plaintiff  prays  judgment  for  a  dissolution  of  said 
partnership;  that  an  account  may  be  taken  between  the  plaintiff 
and  the  defendant;  that  he  have  judgment  against  the  defendant 

for dollars,  and  other  proper  relief. 

a  &  H.,  Att'ys/or  Flamtiff. 
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No.  38. 
Complaint  for  dissolution  of  partnership,  for  an  injunction  and  a  reodver. 

State  of  Indiana, County^ 

In  the Circtdt  Courts Term^  j8—, 

A.  B.  m.  0.  D. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  said 
plaintiff  and  defendant,  on  the day  of ^  18 — ,  be- 
came partners  in  the  bnsiness  of  manufacturing  chairs,  in  the  city 
of  B.,  in  said  county,  under  the  firm  name  of  A.  B.  &  Co.,  and  by  the 
terms  of  the  agreement  of  partnership,  were  to  continue  ten  years, 
and  the  parties  were  both  to  devote  their  whole  time  and  energies 
to  the  business;  the  plaintiff  being  a  bookkeeper,  was  to  keep  the 
books  and  conduct  the  business  of  the  office,  and  the  defendant 
being  a  mechanic  and  manufacturer,  was  to  superintend  the  man- 
ufacturing  department.    That  the  business  was  well  conducted 

and  lucrative  for years,  but  at  the  end  of  that  time,  the 

defendant  became  drunken  and  dissipated,  and  has  continued  so  to 
the  present  time,  during  all  which  time  he  has  neglected  his  duty, 
failed  to  superintend  the  manufacturing  department  of  said  busi- 
ness, and  has  now  become  so  abandoned  as  to  stay  entirely  away 
from  his  business,  and,  though  frequently  and  constantly  en- 
treated to  return  to  his  duty  and  abandon  his  dissipation,  he  is 
deaf  to  all  entreaties,  and  not  only  neglects  his  business,  and 
wastes  his  money,  but  involves  the  firm  in  liabilities  and  vex- 
atious litigation  by  an  improvident  and  unauthorized  use  of  the 
firm  name;  that  the  plaintiff  is  not  familiar  with  the  manufactur- 
ing department,  and  cannot,  therefore,  carry  on  the  business  with- 
out increased  expense.  That  being  thus  embarrassed  by  the  con- 
duct of  the  defendant,  the  plaintiff,  on  the day  of , 

18 — ,  published  a  dissolution  of  said  firm.  Wherefore,  the 
plaintiff  prays  for  a  decree  of  dissolution ;  that  until  the  final 
hearing  the  defendant  may  be  enjoined  from  using  the  filrm  name, 
from  interfering  with  the  business  of  said  firm,  from  collect- 
ing any  of  the  moneys  due  said  firm,  and  from  any  and  all  in- 
terference with  its  affairs;  and  that  a  receiver  may  be  appointed 
to  take  possession  of  the  property  and  effects  of  said  partnership 
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and  to  settle  the  business  thereof,  and  that  upon  the  final  hear- 
ing an  account  may  be  taken,  and  that  the  plaintiff  may  have  all 
proper  relief.*  C.  C,  AWyfor  Plaintiff. 

A.  B.,  the  plaintiff,  being  sworn,  says  that  the  matters  and 
things  set  forth  in  the  foregoing  complaint  are  true,  as  he  verily 
believes.  A.  B. 

Subscribed  and  sworn  to  before  me  the day  of , 

18—.  T.  T.,  CUrk. 

No.  39. 

For  specific  performanee  of  a  contract  of  life  insurance. 

State  of  Indiana, County^ 

In  the Circuit  Courty Temiy  i8 — . 

A.  B.,  Adm'r  of  C,  w.  The Life  Insurance  Co. 

Said  plaintiff  complains  of  the  defendant,  and  says  that  the 
defendant  is  a  corporation  organized  under  the  laws  of  Indiana 
{fit  organized  under  the  laws  of  the  state  of  Ohio,  or  other  foreign 
state,  and  duly  authorized  by  the  laws  of  the  state  of  Indiana  to 

do  business  therein);  that  on  the day  of ,  18 — ,  said 

defendant,  at  the  instance  and  request  of  the  plaintiff's  intestate, 
by  its  agent  thereunto,  lawfully  authorized,  one  W.  W.,  under- 
took and  agreed,  by  parol,  to  become  the  insurer  of  the  life  of  the 

said  intestate,  in  the  sum  of  dollars,  according  to  the 

terms  and  stipulations  contained  in  a  policy  of  insurance,  there 
written  and  exhibited  by  said  agent,  and  of  which  a  copy  is 
herewith  filed;  and  in  consideration  that  the  plaintiff's  intestate 
did  j>a7  the  said  defendant,  by  its  agent,  said  W.  W.,  the  sum 

of dollars,  as  and  for  the  premium  then  and  there  agreed 

upon,  said  defendant  then  and  there  undertook  to  have  said  policy, 
written  according  to  the  terms  of  said  agreement  and  under- 
taking of  said  defendant  with  the  plaintiff,  duly  executed  by  the 
proper  officers  of  said  defendant,  and  duly  delivered  to  said 
intestate,  and  that  upon  the  signing  and  approval  thereof,  the  same 
shonld  take  effect,  by  relation,  from  the  date  of  the  payment  of 
the  premium.    But  plaintiff  says  that,  although  said  contract  of 

>  The  forms  of  complaints  in  cases  for  the  appointment  of  a  receiver  are  found 
anU^  chapter  III.  Any  complaint  containing  a  case  Justifying  a  receiver  may 
be  used  by  inserting  a  prayer  for  a  receiver,  and  having  the  same  sworn  to. 
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insurance  was  daly  approved  by  said  defendant  company,  and  said 
premium  was  accepted  by  it,  and  said  policy  was  duly  signed 
by  the  president  and  secretary  of  said  company,  according  to  its 
charter  and  by-laws,  and  directed  and  mailed  to  said  agent,  at 

,  and  in  his  lifetime,  yet,  because  the  said  intestate  died 

before  the  said  policy  had  reached  said  agent,  said  defendant  re- 
fuses to  perform  its  said  contract,  notwithstanding  said  policy 
came  to  the  said  agent  the  next  day  after  said  intestate's  death. 

And  the  plaintiff  says  that  said  intestate  died  on  the day 

of ,  18 — ,  and  the  plaintiff  was,  on  the day  of -, 

18 — ,  appointed  his  administrator;  and  that  all  conditions  prece* 
dent  in  said  contract  had  been  performed,  and  all  periods  of  time 
had  elapsed,  and  all  events  had  transpired  to  enable  the  plaintiff 
to  maintain  his  action  before  this  suit  was  commenced. 

Wherefore  plaintiff  prays  judgment  for  the  performance  of 
said  contract  by  the  delivery  of  said  policy,  and  the  payment  of 
the  money  thereupon,  and  for  other  proper  relief. 

F.  S.  v.,  AWy  for  Plaimtii. 

No.  40. 
By  a  reversioner  or  remaindennan  to  quiet  title. 

State  of  Indiana, County j 

In  the Circuit  Cowrt^ Term^  i8 — . 

A.  B.  V8.  C.  D. 

The  plaintiff  complains  of  said  defendant,  and  says  that  the 
defendant  is  the  owner  of  an  estate  of  freehold,  for  the  term  of 
his  natural  life,  of  a  certain  tract  of  land  in  said  county  described 
as  follows  (here  describe),  and  the  plaintiff  is  the  owner  of  an 
estate  in  remainder  (or  reversion)  in  fee  therein,  after  the  deter- 
mination of  said  defendant's  life  estate;  that  the  defendant  is  in 
possession,  under  said  freehold  estate  for  life,  and  claims  to  be 
the  absolute  owner  in  fee  of  said  tract  of  land,  and  denies  the 
plaintiff  's  title  thereto. 

Wherefore  plaintiff  prays  a  decree  quieting  his  title  to  said 
estate  in  remainder  (or  reversion)  in  said  lands,  and  for  all  other 
proper  reliei  "W.  P.,  Ati^y  for  JPlaintiff. 
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No.  41. 
For  the  poesession  of  real  estate  and  to  quiet  title. 

State  of  Indiana, County^ 

In  the Courts T<5?7/i,  i8 — . 

A.  B.  w.  C.  D.  and  E.  F. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  the 
plaintiff  is  the  owner  in  fee  of  the  following  described  lands  in 
said  county,  to  wit  (here  describe);  that  said  0.  D.  is  wrongfully 
in  possession  thereof,  claiming  title  thereto,  and  has  been  so  in 
possession  more  than  six  years.  That  said  defendant  E.  F.  also 
pretends  to  be  the  owner  in  fee  of  said  real  estate  or  some  undi- 
vided interest  therein. 

Wherefore  the  plaintiff  demands  judgment  for  the  possession 
of  said  real  estate,  and  that  his  title  may  be  quieted  thereto,  and 

that  he  may  recover  against  0.  D.,  tenant  in  possession, 

dollars  damages  for  his  said  wrongful  possession  thereof,  and  for 
all  proper  relief.  A.  0.,  AtPy  for  Flamtiff. 
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CHAPTER  IV. 

DEMUEREBS. 

No.  1.  Aaataang  all  the  causes. 

2.  Demoner  to  the  complaint,  aagigning  two  caosea. 

3.  Demuirer  to  an  atiswer. 

4.  Demurrer  to  several  paragraphs  of  a  oomplaint. 

5.  Demurrer  to  several  paragraphs  of  an  answer. 

6.  Demurrer  to  the  reply. 

7.  Demurrer  to  the  reply  where  there  are  several  paragraphs  to  which  the 

demurrer  is  directed. 

8.  Demurrer  to  the  reply  of  several  paragraphs  to  an  answer  in  a  single 

paragraph. 

9.  Demurrer  to  evidence. 

No.  1. 
Assigning  all  the  causes. 

Statb  op  Indiana, Countff^ 

A.  B.  V8.  0.  D.  In  the Courts Temiy  i8—. 

The  defendant  demurs  to  the  plaintiff's  complaint  hereiny  and 
for  cause  of  demurrer  says: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fondant  (or  the  subject  matter  of  the  action). 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

8.  That  there  is  another  action  pending  between  the  same  par- 
ties for  the  same  cause. 

4.  That  there  is  a  defect  of  parties  plaintiff  (or  defendant). 

5.  That  the  complaint  does  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action. 

6.  That  several  causes  of  action  have  been  improperly  united. 

J.  C,  AWy  for  Defendant. 
No.  8. 
Demurrer  to  the  oomplaint,  assigning  two  causes. 

Statb  op  Indiana,  Countyy 

A.  B.  vs.  0.  D.        In  the Court, Temiy  iS—. 

The  defendant  demurs  to  the  complaint,  and  for  grounds  of 
demurrer  assigns  the  following: 
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1.  Said  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

2.  There  is  a  misjoinder  of  causes  of  actions  in  this,  that  an 
alleged  cause  of  action  for  the  price  of  goods  sold  is  joined  with 
an  alleged  cause  of  action  for  injury  to  lands. 

P.  O.,  AU'y  for  Defendant. 

No.  8. 
Demnrrer  to  an  answer. 

« 

,  State  of  Indiana,  CoufUy^ 

A.  B.  vs.  C.  D.        In  the Courts Temiy  i8—. 

Said  plaintiff  demurs  to  the  defendant's  answer,  and  for  cause 
of  demnrrer  states  that  said  answer  does  not  state  facts  sufficient 
to  constitute  a  defense  to  the  plaintiff's  complaint. 

W.  G.,  AWy  for  Plamtiff. 

No.  4. 
Demurrer  to  several  paragraphs  of  a  oomplaint. 

State  op  Indiana,  Cowatyy 

A.  B.  w.  0.  D.        In  the CouH^ Term^  i8^. 

Said  defendant  demurs  to  the  first,  second,  and  third  paragraphs 
of  the  complaint,  and  for  cause  of  demurrer  states: 

1.  Said  first  paragraph  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  Said  second  paragraph  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

3.  Said  third  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  F.  O.,  AW^y  for  Defendant. 

No.  5. 
Demmrer  to  several  paragraphs  of  an  answer. 

State  of  Indiana, Cov/nty^ 

A.  B.  w.  0.  D.         In  the Courts Term^  i8 — . 

The  plaintiff  demurs  to  the  second,  third  and  fourth  paragraphs 
of  the  defendant's  answer,  and  for  ground  of  demurrer  states: 

1.  Said  second  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  first  paragraph  of  the  plaintiff's  complaint, 
to  which  it  is  directed. 
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2.  Said  third  paragraph  of  said  answer  does  not  state  facts  suf- 
ficient to  constitute  a  defense  to  the  second  paragraph  of  the 
complaint,  to  which  it  is  directed. 

3.  Said  fourth  paragraph  of  said  answer  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  third  paragraph  of  the 
complaint,  to  which  it  is  directed. 

W.  L.,  AU'y  for  Plaintiff. 

No.  6. 
Demurrer  to  the  reply. 

State  op  Lndiana, C<yijmty^ 

A.  B.  V8.  0.  D.         In  the Cowrtj Termj  i8 — . 

Said  defendant  demurs  to  the  plaintiff 's  reply,  and  for  ground 
of  demurrer  states  that  said  reply  does  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  defendant's  answer. 

L.  C,  AtPy  for  Defendant. 

No.  7. 

Demurrer  to  the  reply  where  there  are  several  paragraphs  to  which  the 

demurrer  is  directed. 

State  of  Indiana, Cov/nty^ 

A.  B.  v$,  0.  D.         In  the OovHy  -^ Term^  i8- — . 

The  defendant  demurs  to  the  second,  third  and  fourth  para- 
graphs of  the  plaintiff's  reply,  and  for  ground  of  demurrer  states: 

1.  Said  second  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  first  paragraph  of  the  defendant's  answer, 
to  which  is  directed. 

2.  Said  third  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  second  paragraph  of  the  answer,  to  which 
the  same  is  directed. 

3.  Said  fourth  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  third  paragraph  of  the  defendant's  answer, 
to  which  the  same  is  directed. 

W.  A,  0.,  AWy  for  Defendant. 
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No.  8. 

Demurrer  to  the  reply  of  several  paragraphs,  to  an  answer  in  a  single 

paragraph. 

Statb  op  Indiana, County ^ 

A.  B.  w.  C.  D.         In  the Courts Tenn^  i8 — . 

The  defendant  demurs  to  the  first,  second  and  third  paragraphs 
of  the  plaintiff's  reply,  and  for  ground  of  demurrer  states: 

1.  Said  first  paragraph  does  not  state  facts  sufficient  to  consti- 
tate  a  defense  to  the  defendant's  answer. 

2.  Said  second  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  defendant's  answer. 

3.  Said  third  paragraph  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  defendant's  answer. 

W.  T.,  AWy  for  Defendant. 

No.  9. 
Demurrer  to  evidenoe. 

State  of  Indiana, County^ 

In  ths Cvrcuit  Cowrt^ Term^  i8 — . 

J.  B.  B.  m  R  0.  B. 

Be  it  remembered  that  upon  the  trial  of  this  cause  the  plaintiff 
to  support  the  issue  on  his  part  introduced  the  following  evi- 
dence: First.  The  plaintifl!  J.  B.  B.,  being  duly  sworn,  testified 
in  his  own  behalf  as  follows  (here  insert  his  testimony  in  full). 
The  plaintiff  then  introduced  as  a  witness  in  said  cause  C.  C,  who 
testified  as  follows  (here  set  out  his  testimony  in  full);  and  there- 
upon the  plaintiff  read  in  evidence  the  deed  in  the  words  and  fig- 
ures following,  that  is  to  say  (here  copy  the  deed);  and  thereupon 
said  plaintiff  produced  and  read  in  evidence  the  transcript  of  a 
record  in  the  following  words  and  figures  (here  copy  the  record); 
and  thereupon  the  said  plaintiff  produced  as  a  witness  J.  B.,  who  be- 
ing sworn,  testified  as  follows  (here  set  out  the  evidence  in  full). 

And  this  being  all  the  evidence  given  in  the  cause,  the  de- 
fendant says  that  it  is  not  sufficient  for  the  plaintiff  to  have  and 
maintain  his  action,  and  therefore  he  demurs  thereto  and  prays 
that  the  plaintiff  may  be  required  to  join  in  this  demurrer;  and 
the  defendant  admits  the  written  evidence  and  all  the  facts  stated 
by  the  witnesses  hereinbefore  set  out,  and  every  inference  and 
conclusion  that  the  jury  may  rightfully  and  reasonably  draw 
therefrom.  J.  B.  &  I.  C,  Att^ys  for  Defendant. 


638  FORMS.  [Pabt  HI,  Ch.  V. 


CHAPTER  V. 

ANSWERS  IN  CONTRACTS  AND  EQUITT. 

No.     1.  Answer  in  abatement  that  the  plaintiff  is  an  alien  enemy. 

2.  Answer  that  a  person  jointly  liable  with  the  defendant  is  not  sued  witii 

him. 

8.  Another  form  of  answer  in  abatement. 

4.  Answer  of  coverture  of  plaintiff. 

5.  Answer  in  abatement,  another  form. 

6.  Answer  of  the  coverture  of  defendants. 

7.  Another  action  pending. 

AK8WEB8  IN  BAB. 

8.  Answer  of  accord  and  satisfttction  by  indorsing  to  the  plaintiff  a  prom- 

issory note. 

9.  Answer  of  accord  and  satisfaction  by  giving  a  bill  of  exchange. 

10.  Answer  that  defendant  was  indebted  to  one  £.  F.,  and  agreement  that 

plaintiff  should  accept  E.  F.  as  his  debtor  in  lien  of  defendant. 

11.  Answer  that  the  plaintiff  and  E.  F.  were  indebted  to  defendant,  and 

agreement  that  such  debt  should  be  set  off  against  the  debt  sued  for, 
defendant  paying  the  difference. 

12.  Answer  that  defendant  was  indebted  to  the  plaintiff  and  a  third  per- 

son, and  that  he  gave  them  jointly  a  warrant  of  attorney  for  their 
debts,  in  foil  satisfoction. 

13.  Answer  to  a  note,  satisfaction  by  work,  goods  sold,  and  money  lent, 

under  an  agreement  to  that  effect. 

14.  That  a  bond  has  been  taken  in  satisfaction. 

15.  Form  of  answer  of  accord. 

16.  Answer  in  the  nature  of  counterclaim  or  ctcmb  complaint  to  an  actioii 

for  the  possession  of  real  estate. 

17.  Form  of  answer  and  satisfaction  after  breach. 

18.  That  a  written  contract  was  altered  and  made  void. 

19.  Denial  that  plaintififo  are  assignees. 

20.  Answer  nan  est  factum. 

21.  Special  non  est  factum  in  a  case  where  the  defendant  is  chaxxtcd  as 

survivor  of  a  firm. 

22.  Answer  of  defendant's  bankruptcy  and  discharge  after  action  brought. 
28.    Answer  of  defendant's  bankruptcy  and  discharge  before  action  brought. 

24.  Answer  of  payment  and  performance  of  a  contract,  in  two  paragraphs. 

25.  Indorsee  against  drawer  or  acceptor,  answer  of  payment  by  the  de- 

fendant to  the  plaintiff. 

26.  Indorsee  against  acceptor,  answer  of  payment  to  drawer,  ahowinip 

facts  to  make  it  a  good  payment  against  the  plaintiff. 


Chap.  V.J         ANSWERS  IN  CONTRACTS  AND  EQUITY.  639 

No.  27.  Drawer  against  acceptor,  answer  that  the  acceptance  was  for  plaint- 
iff's  accommodation,  and  without  valae. 
28.  Indorsee  against  acceptor,  answer  that  the  bill  was  accepted  for  the 
accommodation  of  the  drawer,  and  was  taken  by  plaintiff  after  due. 
23.  Indorsee  against  acceptor,  answer  that  the  defendant  accepted  without 
value,  and  that  the  bill  was  settled  in  an  account  with  a  prior  in- 
dorsee, and  that  plaintiff  took  the  bill  after  it  was  due. 

30.  Drawer  against  acceptor,  answer  that  the  bill  was  accepted  on  a  consid- 

eration to  be  received  in  future,  which  failed  before  it  took  effect. 

31.  Drawer  against  acceptor,  &ilure  of  consideration. 

32.  Indorsee  against  acceptor,  that  plaintiff  has  indorsed  away  the  bill. 

33.  Indorsee  against  acceptor,  that  the  bill  has  been  lost  by  the  plaintiff. 

34.  Indorsee  against  drawer,  answer  of  discharge  by  time  given  to  the 

acceptor. 

35.  Answer  that  the  defendant  accepted  a  bill  of  exchange  not  yet  due  on 

account  of  the  debt. 

36.  Indorsee  against  drawer,  payment  by  acceptor  to  plaintiff  after  due. 

37.  Indorsee  against  acceptor,  answer  that  the  bill  was  altered  as  to  its 

date  by  the  drawer. 

38.  Indorsee  of  a  note  not  payable  in  a  bank  in  this  state  against  the 

maker,  answer  of  payment  to  payee  before  notice  of  assignment. 

39.  Indorsee  against  acceptor,  answer  that  the  acceptance  was  for  the  ac- 

commodation of  the  drawer,  who  indorsed  without  value. 

40.  Indorsee  against  maker  of  a  note  not  payable  in  a  bank  in  this  state, 

defense  of  set-off  before  notice  of  assignment. 

41 .  Payee  against  acceptor,  answer  that  the  bill  was  indorsed  by  the  plaint- 

iff and  out  of  his  possession,  also  answer  of  payment. 

42.  By  indorsee  of  a  note  payable  in  bank  against  maker,  defense  of,  want 

of  consideration  and  notice. 

43.  Action  by  the  payee  of  a  note  and  mortgage  against  the  maker  and 

mortgagor,  defense  in  two  paragraphs  of  fraudulent  misrepresenta- 
tion BA  to  quantify  of  land. 

44.  Payee  against  maker  of  a  note,  failure  of  consideration. 

45.  Action  by  an  accommodation  acceptor  and  payer  of  a  bill,  answer  that 

property  was  placed  in  the  hands  of  plaintiff  to  pay  the  same,  but 
by  his  misconduct,  &iled  to  bring  the  money. 

46.  Indorsee  against  acceptor,  answer  that  the  drawer  violated  his  agree- 

ment with  the  defendant  to  get  the  bill  discounted  for  him,  and  that 
the  plaintiff  had  no  better  titie  than  the  drawer. 

47.  That  the  defendant  indorsed  a  bill  to  the  plaintiff  on  account  of  the 

debt. 

48.  Action  by  payee  against  the  indorser  of  a  negotiable  promissory  note, 

answer  that  the  indorsement  was  obtained  by  false  pretenses. 

49.  Answer  that  plaintiff  and  the  defendant's  other  creditors  agreed  to  take 

a  composition  on  defendant's  debts. 

50.  Action  upon  a  contract  for  the  purchase  of  com,  answer:  1,  denial; 

2,  performance. 
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No.  51.    Answer  to  an  action  for  not  delivering  goods,  that  the  defendant oonld 
not  ascertain  to  whom  they  were  to  be  delivered. 

52.  Answer  to  an  action  that  the  goods  were  seized  by  the  sherifP  under  a 

Fi,  Fa,  on  a  judgment  against  a  person  who  had  fraudulently  as- 
signed them  to  the  plaintiff. 

53.  Answer  a  composition   payable  by  installments  that    plaintiff  dis- 

charged the  defendant  from  tendering  it  at  the  stipulated  time,  and 
tender  thereof  before  action.    • 

54.  Indorsee  against  indorser  of  bill,  answer  that  the  defendant  was  drunk 

when  he  indorsed. 

55.  Defense  of  drunkenness  to  actions  upon  contracts  generally. 

56.  Answer  of  duress  in  an  action  on  a  promissQiy  note. 

57.  Action  upon  a  charter  party  in  two  pamgxaphs,  1.    For  the  diarter 

money.  2.  Upon  a  breach  of  warranty  against  permitting  liens 
during  the  term  of  tbe  charter.  Answer,  1.  Fraud  in  procuring  the 
charter..  2.  Affirmatively  controvertmg  the  liens.  B.  The  general 
denial. 
5S.  Answer  that  the  defendant  was  induced  to  contract  by  duieas  of 
threats. 

59.  Answer  that  the  plaintiff  is  not  executor  or  administrator. 

60.  Answer  that  defendant  is  not  executor. 

61.  Answer  that  the  agreement  or  promise  was  obtained  by  fraud. 

62.  Answer  that  the  defendant's  acceptance  to  a  bill  was  obtained  by  tiie 

fraud  of  the  plaintiff. 

63.  Answer  in  an  action  for  calls,  that  the  defendant  was  induced  to  be- 

come a  shareholder  by  fraud,  and  had  repudiated  the  contract. 

64.  Answer  that  the  defendant  was  induced  to  contract  by  fraud,  and 

afterwards  repudiated  the  contract. 

65.  Action  on  a  guaranty,  answer  that  the  credit  was  unreasonable. 

66.  Answer  of  discharge  by  giving  time  to  the  principal. 

67.  In&ncy  of  defendant 

68.  Another  form  in  answer  to  an  action  on  a  promissory  note. 

69.  Infancy  of  defendant. 

70.  Answer  that  material  facts  were  concealed  at  the  time  of  effecting  the 

insurance. 

71.  Answer  that  the  defendants  were  induced  to  make  the  policy  byfEraud. 

72.  Answer  that  there  was  fraud  in  plaintiff's  account  of  the  loes. 

73.  Answer  that  the  declaration  as  to  the  health  of  the  person  whose  li£s 

was  assured  was  &lse. 

74.  Answer  that  the  statements  and  representations  upon  which  the  policy 

was  issued  are  untrue. 

75.  Answer  that  a  material  fact,  viz. :  a  pernicious  habit  of  the  person 

whose  life  was  insured,  was  not  conmiunicated  to  the  defendant. 

76.  Answer  that  a  material  ^t,  viz.:  a  known  malady,  was  not  com* 

municated. 

77.  Answer  of  a  guardian  ad  lUem. 

78.  Answer  of  ntd  tiel  record. 


Chap.  V.]         ANSWERS  IN  CONTRACTS  AND  EQUITY.  641 

Na  79.  Another  form. 

80.  4^aswer  of  judgment  reoovered  for  the  debt 

81.  Answer  of  judgment  ifecovered.  ' 

82.  Slander,  answer  in  three  paragraphs. 

83.  To  an  action  for  rent,  answer  of  soirender  by  agreement. 

84.  To  the  like,  answer  of  eviction. 

85.  Answer  to  an  action  on  a  covenant  to  pay  rent,  that  the  defendant  paid 

the  rent  when  due. 

86.  Answer  by  defendant  diarged  as  assignee  of  a  lease,  that  he  assigned 

his  interest  over  before  breach. 

87.  Answer  of  the  statute  of  limitations. 

88.  Answer  of  the  statute  of  limitations,  another  form. 

89.  Answer  of  the  statute  of  limitations  when  the  defendant  has  lived  in 

another  state  till  there  is  a  bar. 

90.  Answer  that  at  the  time  of  making  the  contract  defendant  was  a 

lunatic. 

91.  Answer  to  an  action  for  breach  of  promise  of  marriage,  that  the 

plaintiff  nusconducted  herself  after  x)romise. 

92.  Answer  that  the  time  for  the  marriage  had  not  elapsed. 

98.  Answer  of  mutual  rescission  of  contract. 

94.  Answer  to  an  action  for  discharging,  that  the  plaintiff  was'  incom- 

petent. 

95.  Answer  that  the  plaintiff  misconducted  himself  and  was  discharged 

on  that  account 

96.  G^eral  answer  of  payment  to  the  whole  of  a  paragraph,  or  to  the 

whole  complaint. 

97.  Answer  of  payment  after  action. 
96.    Answer  of  payment,  another  form. 

99.  Answer  of  payment  on  a  judgment. 

100.  Answer  of  payment  into  court  or  offer  to  confess  judgment. 

101.  Answer  of  release^ 

102.  Answer  to  complaint  for  goods  sold  and  delivered,  that  the  goods  were 

returned  and  the  contract  rescinded. 

103.  Answer  of  set-off. 

104.  Answer  of  set-off  on  a  bill  accepted  by  plaintiff. 

105.  Answer  of  set-off  and  prayer  for  judgment  for  the  baJance. 

106.  The  general  denial  except  as  to  part  and  a  tender  of  that  part. 

107.  Answer  of  part  payment  and  tender. 

106.    Answer  to  a  complaint  on  the  warranty  of  a  horse,  that  the  defendant 
took  it  back,  and  delivered  another  to  the  plaintiff  in  satisfection. 

109.  Answer  by  carrier,  sued  on  his  common-law  liability,  that  the  goods 

were  lost  by  being  put  in  an  insecure  cask. 

110.  Answer  containing  several  defenses  to  an  action  against  a  justice  of 

the  peace  for  failing  to  collect  the  money  on  a  judgment  on  account 
of  negligence. 

111.  Answer  to  a  complaint  on  a  replevin  undertaking. 
Vol  I— 41 
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No.  1. 
Answer  in  abatement  that  the  plaii^tifl  is  an  alien  enemy. 

Statb  of  Indiana, County, 

A.  B.  vs.  C.  D.         In  the Court, Term,  iS—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  the 

plaintiff  is  an  alien  enemy,  bom  in  the  kingdom  of ,  of 

alien  parents,  and  was  not,  nor  is,  a  citizen  of  the  United  Statss, 
by  naturalization,  denization  or  otherwise,  and  is  residing  in  this 
state  without  the  license,  safe  conduct,  or  permission  of  the  gov- 
ernment of  the  United  States,  and  said  kingdom  is  now  at  war 
with  the  United  States.  C.  D. 

Subscribed  and  sworn  to  before  me  this day  of , 

18—.  0.  C,  Clerk. 

W.  A.,  AU'y  for  Defendant. 

No.  2. 

Answer  that  a  person  Jointly  liable  with  the  defendant  is  not  sued 

with  him. 

State  of  Indiana, County j 

A.  B.  vs.  0.  D.         In  the Courts Termj  i8 — . 

Said  defendant,  for  answer  to  sidd  complaint,  says  that  the 
said  promise  was  made  by  the  defendant  jointly  with  G.  H.,  who 
is  still  living,  and  who,  at  the  time  of  the  commencement  of  this 
suit,  was,  and  still  is,  resident  within  the  jurisdiction  of  this 
court,  and  not  by  the  defendant  alone.  G.  D. 

Subscribed  and  sworn  to  before  me  this day  of -, 

18—.  G.  G.,  Clerk. 

W,  W.  H.,  Atfy  for  Defendant. 

No.  8. 
Another  form  of  answer  in  abatement. 

State  of  Indiana, County^    * 

A.  B.  vs.  0.  D.         In  the Court, Temiy  i8 — . 

Said  defendant,  for  answer  to  the  said  plaintiflfs  complaint,  cajs 
that  if  he  is  indebted  to  the  plaintiff  for  the  goods  mentioned  in 
his  bill  of  particulars,  he  is  indebted  to  him  jointly  with  one 

G.  H.,  who  is  still  alive,  a  resident  of ,  and  onght  to  be 

sued  with  him  in  the  action,  and  therefore  he  ought  not  to  be 
held  to  answer  to  the  plaintiff's  complaint  G.  D. 

Subscribed  and  sworn  to  this day  of ,  18 — . 

J.  H.,  AU'y  for  Def aidant.  A.  A.,  CUrk. 


r 
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No.  4. 
Answer  in  abat'Cment  of  coTertnre  of  plaintiff. 

Statk  of  Indiana, Cownty^ 

A.  B.  m,  C.  D.  In  the Courts Term^  i8 — 

Said  defendant,  for  answer  to  said  complaint,  says  that  the 
plaintiff,  at  the  commencement  of  this  suit  was,  and  still  is, 
married  to  one  G.  H.,  who  is  still  living.  0.  D. 

Subscribed  and  sworn  to  before  me,  this day  of r- 

18—.  W.  W.,  Clerk. 

C.  G.,  AWy  for  Defendant. 

No.  5. 
Answer  in  abatement,  another  form. 

State  of  Indiana, County ^ 

In  the Circuit  Courts Term^  i8—. 

A.  B.  vs.  C.  D. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  comes 
and  says  that  when  the  plaintiff's  action  was  brought  the  plaint- 
iff was  a  married  woman,  and  that  E.  F.,  her  husband,  was  theu 
alive,  and  therefore  he  ought  not  to  be  held  to  answer  to  the 
plaintiff's  complaint.  0.  D. 

Subscribed  and  sworn  to  before  me,  this day  of 


) 


18—.  W.  W.,  Clerk. 

K.  Q.,  AtPyfor  Defendant. 

No.  6. 
Answer  in  bar  of  the  coverture  of  defendants. 

State  of  Indiana, Cofjmty^ 

A.  B.  vs.  C.  D.        In  the Courts Ternij  i8—. 

Said  defendant,  for  answer  to  the  plaintiff 's  complaint,  says 
that  at  the  commencement  of  this  suit  she  was,  and  still  is, 
married  to  one  E.  F.,  who  is  still  living. 

S.  W.  G.,  AWy  for  Defendant. 
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Na7. 
Answer  in  abatement,  another  action  pending. 

State  of  Indiana, County^ 

A.  B.  V8.  0.  D.  In  the Courts Term^  i8—. 

The  defendant,  for  answer  to  the  plaintiff's  complaint  herein, 
says  that  on  the day  of  ,  18 — ,  the  plaintiff  im- 
pleaded the  defendant  in  the  circuit  court,  for  the  same 

identical  cause  of  action  for  which  he  has  impleaded  him  in  this 
action.    That  at  the  time  of  filing  the  complaint  in  this  action, 

said'  action  was  pending  in  the court  aforesaid,  and  is  still 

pending  therein. 

Subscribed  and  sworn  to  this day  of ,  18 — . 

D.  D.,  Clerk. 

ANSWERS  IN  BAB. 

No.  8. 

Answer  of  accord  and  satis&ction  by  indorsing  to  the  plaintiff  a  promis- 
sory note. 

State  op  Indiana, Covmiy^ 

A.  B.  w.  C.  D.         In  the Courts Terrn^  i8 — . 

Said  defendant,  for  answer  to  said  complaint,  says  that  on  the 
day  of '. — ,  18 — ,  he  satisfied  and  discharged  the  plaint- 
iff's claim  by  indorsing  and  delivering  to  the  plaintiff  a  promis- 
sory note,  dated  the day  of ,  18 — ,  made  by  E.  F., 

whereby  the  said  E.  F.  promised  to  pay  to  the  defendant  or  order, 

dollars, months  after  date,  which  said  note  the 

defendant  so  indorsed  and  delivered  to  the  plaintiff,  and  the  plaint- 
iff accepted  and  received  in  satisfaction  and  discharge  of  the 
plaintiff's  claim.    A  copy  of  said  note  is  herewith  filed. 

W.  G.,  AU'y  for  Defendant. 

Na  9. 
Answer  of  accord  and  satisfaction  by  giving  a  bill  of  exchan^^ 

State  of  Indiana, County, 

A.  B.  w.  0.  D.         In  the Court, Term^  iS—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  on  the 

day  of  ,  18 — ,  he  satisfied  and  discharged  the 

plaintiff's  claim,  by  indorsing  and  delivering  to  the  plaintiff  a 
bill  of  exchange,  dated  the day  of ,  18 — ^  drawn  by 
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the  defendant  on  (and  accepted  by)  E.  P.,  whereby  the  defendant 

required  the  said  E.  F.  to  pay  to  the  defendant  or  order 

dollars, months  after  date,  of  which  a  copy  is  herewith 

filed,  which  said  bill  the  defendant  so  indorsed  and  delivered  to 
the  plaintiff,  and  the  plaintiff  accepted  and  received  it  in  satis- 
faction and  discharge  of  the  plaintiff's  claim. 

G.  C,  AWy  for  Defendant. 

No.  10. 

Answer  that  one  E.  F.  was  indebted  to  defendant,  and  agreement  that 
plaintiff  should  accept  £•  F.  as  his  debtor,  in  lieu  of  defendant 

State  OF  Indiana, Cov/nty^ 

A.  B.  V8.  C.  D.         In  the ■• —  Cov/rt^ Tet^n^  i8 — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  after 
the  plaintiff's  claim  became  due,  and  before  this  suit,  one  £.  F. 

'  was  indebted  to  the  defendant dollars,  and  it  was  then 

agreed  by  and  between  the  plaintiff,  the  defendant  and  E.  F., 
that  the  defendant  should  relinquish  his  said  claim  against  E.  F. 

for  the  said dollars,  and  that  E.  F.  should  pay  the  same 

to  the  plaintiff  instead  of  the  defendant,  and  that  the  plaintiff 
should  accept  E.  F.  as  his  debtor  in  liett  of  the  defendant,  and 
in  satisfaction  and  discharge  of  the  claim  in  the  complaint  men- 
tioned; and  the  defendant  then  relinquished  his  claim  against 
E.  F.,  and  the  plaintiff  accepted  E.  F.  as  his  debtor,  and  E.  F. 
then  agreed  to  become,  and  became,  debtor  to  the  plaintiff  accord- 
ing to  the  said  agreement.  0.  G.,  AWy  for  Defendant. 

No.  11. 

Answer  that  plaintiff  and  £.  F.  were  indebted  to  defendant,  and  agree- 
ment that  snchi  debt  should  be  set  off  against  the  debt  sued  for,  de- 
fendant paying  the  difference. 

State  op  Indiana, County^ 

A.  B.  v%.  0.  D.  In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  said  complaint,  says  that  after 
the  plaintiff's  claim  became  due,  and  before  this  suit,  one  E.  F. 

and  the  plaintiff  were  indebted  to  the  defendant  in dollars, 

and  it  was  agreed  by  and  between  the  defendant,  said  E.  F.  and 
the  plaintiff,  that  the  defendant  should  abandon  all  claim  against 
the  plaintiff  and  E.  F.  for  the  said  debt,  as  due  as  aforesaid,  and 
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that  the  same  should  be  set  off  against  an  equal  amount  of  the 
debt  due  from  the  defendant  to  the  plaintiff,  in  the  complaint 
mentioned,  and  that  the  defendant  should  pay  to  the  plaintiff 
the  difference,  and  that  the  causes  of  action  in  the  complaint 
mentioned  should  thereupon  be  satisfied  and  discharged;  and 
the  defendant  in  pursuance  of  the  said  agreement,  abandoned  all 
claim  for  the  said  debt  against  the  said  plaintiff  and  the  said  E. 
F.,  or  either  of  them,  and  the  said  respective  debts  were  set  off 
against  each  other  as  aforesaid,  and  the  defendant  paid  to  the 
plaintiff,  and  the  plaintiff  received  from  him  the  said  difference 
upon  the  terms  aforesaid;  and  all  claims  and  causes  of  action  in 
the  complaint  mentioned,  were  thereupon  satisfied  and  discharged. 

P.  G.,  Atfyfor  Defendant. 

No.  12. 

Answer  that  the  defendant  was  indebted  to  the  plaintiff  and  a  third  person, 
and  that  he  g^ve  them  jointly  a  warrant  of  attorney  for  their  debts,  in 
ftill  satisfkction. 

State  of  Indiana, Oountj/j 

A.  B.  vs.  C.  D.         In  the Court, Term,  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  whilst  the  defendant  was  indebted  to  the  plaintiff,  as  alleged, 
and  before  this  suit,  the  defendant  was  also  indebted  to  one  T. 
W.,  and  the  defendant  then,  at  the  request  of  the  plaintiff  and 
the  said  T.  W.,  signed  and  verified,  and,  as  his  act  and  deed,  de- 
livered to  them  a  warrant  of  attorney  to  confess  judgment,  bear- 
ing date  on  (etc.),  directed  to  certain  persons  therein  named,  as 
and  then  being  attorneys  of  said  court,  respectively,  or  to  any 
other  attorney  of  the  same  court,  and  thereby  empowered  them 
to  confess  judgment  in  favor  of  the  plaintiff  and  the  said  T.  W., 

and  against  the  defendant,  in  the  sum  of dollars,  which  was 

accompanied  by  the  proper  affidavit,  a  copy  of  which  power  and 
affidavit  are  herewith  filed;  and  the  defendant  then,  at  the  request 
of  the  plaintiff  and  T.  W.,  delivered  to  them,  and  they  then'  ac- 
cepted and  received  of  and  from  the  defendant  the  said  warrant 
of  attorney,  with  said  affidavit  attached,  in  full  satisfaction  and 
discharge  of  the  moneys  then  owing  to  them,  and  of  all  causes  of 
action  in  respect  thereof.         A.  W.  P.,  AtCy  for  DefendaiU, 


Noa.  13-15.]      ANSWERS  IN  CONTRACTS  AND  EQUITY.  647 

•  No.  18. 

Answer  to  «  note,  satMictioii  by  work,  goods  sold,  and  money  lent,  nnder 

an  agreement  to  that  effect. 

A.  B.  V9.  C.  D.         In  the CovH^ Term^  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  after  the  said  note  became  dae,  by  agreement  between  the 
plaintiff  and  the  defendant,  the  defendant  did  work,  and  provided 
materials  for  the  same  for  the  plaintiff;  and  sold  and  delivered 
goods  and  chattels  to  the  plaintiff,  and  lent  ijioney  to  him  in  sat- 
isfaction and  discharge  of  the  principal  and  interest  dae  on  the 
said  note,  and  the  interest  to  become  dae  antil  the  same  should 
be  paid  off  and  satisfied,  of  all  which  a  bill  of  particulars  is  here- 
with filed;  and  the  plaintiff  accepted  sach  work  and  materials, 
goods  and  chattels,  and  money  as  lent,  in  sach  satisfaction  and 
discharge  as  aforesaid.  F.  G.,  Atfyfor  Defendant. 

No.  14. 
That  a  bond  has  been  taken  in  satis&ction. 

A.  B.  m.  0.  D.         In  the Courts Term^  /<?— . 

Said  defendant,  for  answer,  says  that  the  bond  of  the  defendant 

in  the  penal  sara  of dollars,  conditioned  for  the  payment 

by  the  defendant  to  the  plaintiff  of  dollars,  and  interest, 

in  satisfaction,  etc.,  was  before  the  maturity  of  the  plaintiff's  claim, 
and  before  the  commencement  of  this  action,  delivered  to  the 
plaintiff  and  received  by  him  in  full  satisfaction  of  the  claim 
sued  upon  herein.  G.  H.,  Att^y  for  Defendant. 

No.  15. 
Form  of  answer  of  accord. 

A.  B.  w.  0.  D.  In  the CovH^ Term^  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 

that  on  the day  of ,  at ,  he  delivered  to  the 

plaintiff  one  wagon,  which  the  plaintiff  received  in  full  satisfac- 
tion of  the  note  mentioned  in  the  plaintiff's  writ. 

T.  T.,  AW y  for  Defendcmt. 
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No.  16. 

Answer  in  the  nature  of  oonnterclaim  or  cross  complaint  to  an  action  for 

possession  ^f  real  estate. 

A.  B.  vs.  0.  D.  In  the Cowrt^ Term^  i8—. 

Said  defendant,  by  way  of  counterclaim  or  cross  complaint 
against  plaintiff  in  this  action,  says:  This  defendant  admits  that 
the  legal  title  to  the  lands  described  in  the  complaint,  to  wit 
(here  describe),  is  in  the  plaintiff,  but  the  defendant  says  said 
plaintiff  is  not  entitled  to  the  possession  thereof,  because,  on  the 

day  of ,  18 — ,  said  plaintiff,  by  his  title  bond,  of 

which  a  copy  is  herewith  filed,  bound  himself  to  convey  said 
lands  to  the  defendant,  one  year  after  the  date  thereof,  and  upon 

the  payment  of  dollars,  the  purchase  money  thereof,  by 

a  good  and  sufficient  deed  of  general  warranty,  with  covenant  of 
seizin  and  right  to  convey,  lliat  said  one  year  has  long  since 
elapsed,  and  said  sum  of  money  has  long  since  been  paid,  and 
defendant  has  demanded  said  deed,  and  the  plaintiff  has  refused 
to  execute  and  deliver  the  same  to  him. 

Wherefore  defendant  prays  judgment  for  a  specific  perform- 
ance of  said  obligation  of  the  plaintiff,  contained  in  said  bond, 
by  the  execution  and  delivery  of  said  deed  to  the  defendant,  that 
defendant's  title  to  said  lands  may  be  quieted,  and  that  the  de- 
fendant may  have  all  other  proper  relief. 

T.  A.  G.,  Att'y  for  Defendant. 

No.  17. 
Form  of  accord  and  satisfiiction  after  breach. 

A.  B.  V8.  0.  D.         In  the Cowrt^ Terrn^  /^— . 

The  defendant  says  that  in  pursuance  of  an  agreement  with 
the  plaintiff  he  delivered  to  the  plaintiff,  and  the  plaintiff  accepted 
and  received  from  the  defendant,  one  hundred  barrels  of  flonr  in 
satisfaction  of  the  plaintiff 's  claim,  before  this  suit  was  brought 

E.  E.,  AWyfor  Defendant. 
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No.  18. 
That  a  written  contract  was  altered  and  made  yoid. 

A.  B.  vs.  0.  D.         In  the Courts Terrriy  iS—. 

The  defendant,  for  answer  to  the  complaint,  says  that  the  said 
contract  in  writing,  which  is  in  suit,  which  was  signed  by  the 
defendant,  was  afterwards,  and  while  the  said  contract  in  writing 
was  in  the  possession  and  custody  of  the  plaintiff,  rendered  void 
by  being  materially  altered  without  the  consent  or  kno  fledge 
of  the  defendant;  that  is  to  say,  by  adding  to  the  end  of  said 
contract  the  words,  with  six  per  oentam  interest.^ 

W.  G.  H.,  AU'y  far  DefendarU. 
No.  19. 
Denial  that  plaintiffs  are  assignees. 

A.  B.  V8.  0.  D.         In  the Courts Term^  /<?— . 

Said  defendant,  for  answer  to  the  j[)laintiffs'  complaint,  says 
that  the  plaintiffs  were  not  nor  are  assignees,  as  alleged  in  the 
complaint.  "W.  W.  P.,  Atf^y  for  Defendcmt 

No.  20. 
Answer  non  est  fiictnm. 

A.  B.  vs.  0.  D.         In  the Courts Term,  i8—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  alleged  note  (or  bill,  or  other  instrument)  is  not  his  note 
(or  bill,  or  other  instrument).  C.  D. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18  — .  0.  0.,*  Clerk. 

W.  P.,  AWy  for  Defendant. 

No.  21. 

Special  non  est  feu^tnm  in  a  case  where  the '  defendant  is  cliarged  as 

survivor  of  a  firm. 

In  the Circuit  Courts Termj  iS — . 

J.  B.  H.  vs.  G.  M. 

Said  defendant  says  that  the  bill  of  exchange  mentioned  in  said 

'  The  better  way  of  answering  to  a  suit  upon  an  altered  instrument  is  by 
non  est  factum,  as  all  contracts  in  writing  must  be  set  out,  which  was  not, 
^  however,  the  case  at  the  common  law. 
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complaint  is  not  his  bill;  that  the  same  was  not  drawn  by  him 
in  the  name  of  D.  M.  E.  &  Co.,  or  in  any  other  name;  nor  was 
said  bill  drawn  by  said  defendant,  by  himself,  nor  by  any  other 
person  by  his  procurement,  assent  or  direction ;  nor  was  said  de- 
fendant, at  the  date  of  said  bill,  a  member  of  said  firm  of  D.  M. 
E.  &  Co. ;  nor  was  said  defendant,  in  any  form,  a  party  to  said 
bill.  G.M. 

Sworn  to  before  me  this day  of ,.  18  — . 

B.  H.,  Clerh 

Wherefore  defendant  prays  that  he  may  be  discharged  with 
his  costs.  A.  I.,  Atfyfor  Defendcmt, 

No.  22. 
Answer  of  defendant's  bankruptcy  and  discharge  after  action  broaffht 

A.  B.  V8,  C.  D.  In  the Courty ^  Term^  18—. 

*  Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says  that 
after  the  accruing  of  the  alleged  causes  of  action,  the  defendant 
being  liable  to  become,  and  be  adjudged  bankrupt,  within  the 
meaning  of  the  statutes  in  force  concerning  bankrupts,  such  pro- 
ceedings were  had  and  prosecuted  in  the  district  court  of  the 

United  States  for  the  district  of  Indiana,  for  the , 

being  the  court  having  jurisdiction  in  that  behalf,  according  to 
the  said  statutes,  that  the  defendant  became  and  was  by  the  said 
court  duly  adjudged  bankrupt  under  and  according  to  the  pro- 
visions of  the  said  statutes,  and  the  said  court  afterwards  and 
after  the  commencement  of  this  suit  made  and  granted  to  the 
defendant  an  order  of  discharge  pursuant  to  the  said  statutes, 
which  said  order  has  taken,  and  remains  in  effect.  A  copy  of 
the  said  order  of  discharge  is  herewith  filed. 

C.  C,  Att^y  for  Defendant. 

No.  28. 
Answer  of  defendant's  bankruptcy  and  discharge  before  action  bnraght 

A.  B.  'OB.  0.  D.         In  the Courts Terrn^  18—. 

The  defendant  answers  the  plaintiff,  and   says  that  on    the 
day  of  ,  18 — ^  at  ,  he  became  bankrupt' 
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within  the  meaning  of  the  etatates  in  force  concerning  bankrupts, 
and  that  the  causes  of  action  in  the  complaint  mentioned  ac- 
crued before  the  defendant  so  became  bankrupt. 

A.  R,  AWy  for  Defendant. 

No.  24. 
Answer  of  payment  and  performance  of  a  contract,  in  two  paragraphs. 

In  the Circuit  Courts Tenn^  i8—. 

D.  W.  B.  w.  The  E.,  I.  &  0.  S.  L.  R  R  Co. 

Par.  1.  The  said  defendant,  for  answer  to  the  plaintiff's  com- 
plaint, says:  That  before  the  commencement  of  this  action,  de- 
fendant fully  paid  and  satisfied  said  plaintiff  for  all  the  work 
done  by  said  plaintiff  under  and  in  pursuance  of  the  contracts 
mentioned  in  said  complaint. 

Par.  2.  And  for  further  answer,  defendant  admits  the  making 
of  the  three  several  contracts  mentioned  in  plaintiff's  complaint, 
but  defendant  alleges  that  it  duly  performed  all  the  conditions 
of  said  contracts  on  its  part  to  be  done  and  performed. 

W.  T.  O.,  AWy  for  DefmoUmt. 

No.  25. 

Indorsee  afi^nst  drawer  or  acceptor,  answer  of  payment  by  the  defend- 
ant to  the  plaintiff. 

A.  B.  V8.  C.  D.  In  the Conrt,- Term,  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff 's  complaint,  says 
that  after  the  said  bill  became  due,  and  whilst  the  plaintiff  was  thd 
holder  thereof,  and  before  action,  the  defendant  satisfied  and  dis- 
charged the  plaintiff 's  claim  by  payment  thereof  to  the  plaintiff. 

A.  W.  C,  Att^y  for  Defendant. 

No.  26. 

Indorsee  against  acceptor;  answer  of  payment  to  drawer,  showing  fiicts 

to  make  it  a  good  payment  against  the  plaintiif. 

A.  B.  vs.  C.  D.        'In  the CovHy Term,  i8—. 

Said  defendant,  for  answer,  says  that  after  the  said  bill  became 
dae,  and  whilst  E.  F.  was  the  holder  thereof,  the  defendant  sat- 
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isfied  and  discharged  the  said  bill,  and  the  claim  of  the  said  £.  F. 
upon  the  same,  and  all  causes  of  action  in  respect  thereof,  by 
payment  to  the  said  E.  F.;  and  the  said  E.  I^.  first  indorsed  the 
said  bill  to  the  plaintiff,  and  the  plaintiff  first  took  and  received 
the  same  after  the  said  payment  thereof. 

W.  0.  O.,  AWy  for  DefendarU. 

No.  27. 

Drawer  against  acceptor;  answer  that  the  acceptance  was  for  plaintiff's 

accommodation,  and  withoat  value. 

A.  B.  V8.  C.  D.         In  the Court j Termy  /#— . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  sifj'B 
that  he  accepted  the  said  bill  for  the  plaintiff 's  accx)mmodation, 
and  that  there  never  was  any  value  or  consideration  for  the  ac- 
ceptance of  the  said  bill,  or  payment  thereof  by  the  defendant 

W.  W.  G.,  Atfy  for  Defendant. 

No.  28. 

Indorsee  against  acceptor;  answer  that  the  bill  was  accepted  for  the  ac- 
commodation of  the  drawer,  and  was  taken  by  plaintiff  after  due. 

A.  B.  V8.  0.  I>.         In  the Qmrt^ Term,  i8 — . 

Said  defendant  says  that  the  said  bill  sued  on  was  accepted  by 
the  defendant  before  the  same  became  due,  for  the  accommoda- 
tion of  E.  F.,  to  enable  him  to  raise  money  thereon  or  indorse  the 
same  for  his  own  use  and  benefit  before  the  same  should  become 
due  and  payable,  and  not  otherwise,  and  that  there  never  was  any 
value  or  consideration  for  the  said  acceptance,  or  for  the  pay- 
ment by  the  defendant  of  the  amount  of  said  bill,  or  any  part 
thereof;  and  the  said  bill  remained  and  was  outstanding  in  the 
hands  of  E.  F.,  and  not  given  up  to  the  defendant  as  it  ought  to 
have  been,  until  and  after  the  time  when  the  same  became  due 
and  payable,  without  any  fault  or  negligence  on  the  part  of  ihe 
defendant;  and  after  the  said  bill  became  due  and  payable,  and 
befoi*e  the  defendant  could  procure  the  return  thereof  to  him,  E. 
F.  indorsed  and  delivered  the  said  bill  to  the  plaintiff,  who  re- 
ceived the  same  with  notice  of  the  premises. 

G.  W.  G.,  AWy  for  DefendanL 
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Ka  29. 

Indorsee  against  acceptor;  answer  that  the  defendant  accepted  without 
value,  and  that  the  bill  was  settled  in  an  account  with  a  prior  indorsee, 
and  that  plaintiff  took  the  bill  alter  it  was  due. 
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Said  defendant,  for  answer  to  the  plaintifiTs  complaint,  says 
that  he  accepted  the  said  bill  sued  on,  for  the  accommodation 
of  the  said  E.  F.,  and  that  there  never  was  any  value  or  consid- 
eration for  such  acceptance,  and  that  there  never  was  any  valne 
or  consideration  for  the  indorsement  of  the  said  bill  by  the  said 
E.  F.  to  the  said  G.  H. ;  and  the  defendant  further  says,  that  the 
said  J.  K.  was  the  holder  of  the  bill  when  the  same  became  due 
and  payable,  and  that  after  the  said  indorsement  to  the  said  J. 
E.,  and  whilst  he  was  the  holder  of  the  said  bill  and  before  it 
was  indorsed  to  the  plaintiff,  the  said  G.  H.  and  the  said  J.  K. 
had  accounts  depending  between  them,  and  were  respectively  in- 
debted to  each  other,  and  an  account  was  stated  and  settled  be- 
tween them  respecting  such  accounts  and  debts,  including  the 
said  bill,  and  the  said  J.  E.  then  bad  credit  in  such  account  for 
the  full  amount  of  the  moneys  then  demanded,  claimable  upon 
and  in  respect  of  the  said  bill,  and  the  amount  or  balance  then 
found  to  be  due  upon  such  account  from  the  said  J.  E.  to  the 
said  G.  H.  after  giving  such  credit,  was  paid  and  satisfied,  and 
all  claims  thereon  of  the  said  J.  K.  were  then  extinguished;  and 
the  defendant  further  says,  that  after  such  satisfaction  of  the  said 
bill  as  aforesaid,  the  same  remained  in  the  hands  of  the  said  J. 
K.  without  consideration  or  value,  and  without  the  consent  of  the 
defendant,  and  the  said  J.  E.,  in  violation  of  good  faith  and 
without  the  consent  of  the  defendant,  indorsed  the  said  bill  to 
the  plaintiff,  and  the  plaintiff  first  took  the  same  long  after  the 
same  became  due,  and  after  the  same  had  been  satisfied  and  paid 
as  aforesaid.    ,  W.  W.  R,  AU^y  far  JDe/mdant 
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No.  80. 

Dnitwer  against  acceptor;  answer  that  the  bill  was  accepted  on  a  consid- 
eration to  be  received  in  ftitore,  which  fitiled  before  it  took  effect 

A.  B.  vs.  CL  D.         Ifi  the Courty Tenn^  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  the  bill 
was  drawn  and  accepted  by  the  defendant  for  and  on  account  of 
the  price  of  certain  goods  sold  by  the  plaintiff  to  the  defendant, 
and  which  goods  were  to  be  delivered  to  the  defendant  before  the 
bill  shonld  become  payable,  and  that  there  never  was  any  valae 
or  consideration  for  the  defendant's  acceptance  of  the  bill,  or  for 
his  paying  the  amount  thereof,  except  as  aforesaid;  and  although 
he  was  always,  before  the  bill  became  due  and  payable,  ready  and 
willing  to  accept  and  receive  said  goods  upon  the  terms  aforesaid, 
yet  the  plaintiff  did  not  deliver  said  goods,  or  any  part  thereof, 
to  the  defendant,  but  wholly  neglected  and  refused  so  to  do. 

A.  G.  W.,  AU'y  for  Defendant. 

Ko.  31. 
Drawer  against  acceptor;  failure  of  consideration. 

In  the Circuit  Courts Term^  i8—. 

A.  B.  V8.  C.  D. 

Said  defendant,  for  answer  to  the  complaint,  says  that  ssdd 
plaintiff,  at  the  date  of  said  bill,  sold  to  said  defendant  a  certain 
horse,  which  he  then  warranted  to  be  sound  and  fit  for  use,  and 
the  defendant  accepted  said  bill  in  payment  therefor;  but  eaid 
horse  was  unsound  and  unfit  for  use  and  wholly  worthless. 

Wherefore  defendant  says  the  consideration  of  said  bill  has 

wholly  failed.  .  W.  P.  A.,  AWy  for  Defendant. 

,  No.  82. 
Indorsee  against  acceptor;  that  plaintiff  has  indorsed  away  the  biO. 

A.  B.  V8.  C.  D.  In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff's  eomplaint,  says 
that  after  the  bill  sued  on  was  indorsed  to  the  plaintiff,  and  be- 
fore this  suit,  he  indorsed  it  to  a  person,  to  the  defendant  un- 
known, who  thenceforth  has  been  and  still  is  the  holder  thereof. 

W.  G.  O.,  AWy  for  Defendant. 
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No.  33. 
Indorsee  against  acceptor;  that  the  bill  has  been  lost  by  the  plaintiff. 

A.  B.  V8.  C.  D.  .       In  the Courts Temtj  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  the 
plaintiff,  after  he  became  the  holder  of  said  bill  sued  on,  lost  the 
same,  and  the  same  still  is  out  of  his  control  and  possession,  the 
same  being  payable  to  order,  and  indorsed  in  blank.* 

C.  G.,  AWyfor  Defendant. 

No.  84. 

Indorsee  aicainst  drawer;  answer  of  discharice  by  time  given  to  the 

acceptor. 

A.  B.  V8.  C.  D,         In  the CovH^ Temij  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  after  the 
8aid  bill  became  due,  and  whilst  the  plaintiff  held  the  same,  it 
was,  without  the  defendant's  consent,  for  a  good  and  sufficient 
consideration,  agreed  by  and  between  the  plaintiff  and  the  said 
E.  F.,  that  the  plaintiff  should  give  the  said  E.  F.  time  for  pay- 
ment of  the  amount  due  upon  the  said  bill ;  and,  in  pursuance  of 
such  agreement,  the  plaintiff  gave  time  to  the  said  E.  F.  for  pay- , 
ment  of  the  said  bill,  to  wit, months,  without  the  defend- 
ant's consent,  said  E.  F.  being  principal,  and  the  defendant  being 
only  surety  thereon,  as  the  plaintiff  well  knew. 

0.  K.,  Atf^yfor  Defendant. 

No.  35. 

Answer  that  the  defendant  accepted  a  bill  of  exchange  not  yet  dne  on 

account  of  the  debt. 

A.  B.  vs.  0.  D.         In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff 's  complaint,  says 
that  before  this  suit  the  plaintiff  made  his  bill  of   exchange, 

of  which  a  copy  is  herewith  filed,  bearing  the  date  of  

day  of  ,  18 — ,  and  thereby  required  the  defendant, 

'  No  action  will  lie  upon  a  negotiable  inatrnmcnt  out  of  the  possession  of  the 
plaintiff,  in  negotiable  form,  without  the  tender  of  indemnity.  2  Pars.  B.  & 
N.80d. 
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months  after  the  date  thereof,  which  period  had  not  elapsed  at  the 
commencement  of  this  suit,  to  pay  to  the  plaintiff,  or  order, 

^ dollars,  and  the  defendant  then  accepted  the  said  bill,  and 

deli\rered  the  same  to  the  plaintiff,  who  then  received  the  same 
from  the  defendant,  for  and  on  account  of  the  said  debt  and  the 
causes  of  action  in  respect  thereof. 

W.  W.,  AWyfoT  Defendant. 

Na  86. 
Indorsee  a^ccdnst  drawer;  payment  by  acceptor  to  plaintiff  after  due. 

A.  B.  V8.  0.  D.         In  the Cowrt^ Term^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff 's  complaint,  says 
that  after  the  bill  sued  on  became  due,  and  whilst  the  plaintiff 
was  the  holder  thereof,  and  before  this  suit,  the  said  A.  G.,  ac- 
ceptor of  said  bill,  satisfied  and  discharged  the  said  bill,  and  the 
plaintiff 's  claim  thereon,  by  payment. 

P.  P.,  AU'y  far  Defendcuni. 

No.  87. 

Indorsee  against  acceptor;  answer  that  the  bill  was  altered  as  to  its  date 

by  the  drawer. 

A.  B.  V8.  0.  D.  In  the Courts Temij  iS — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  after  the 
said  bill  was  drawn,  and  accepted  and  issued,  it  was,  without  the 
consent  of  the  defendant,  altered  in  a  material  part,  by  the  date 
of  the  said  bill  being  erased,  and  instead  thereof  another  date 
being  inserted  in  writing;  that  is  to  say,  the  original  date  of 

May was  fraudulently  changed  to  March . 

0.  Qt.  H.,  AU^y  for  Defendant. 

No.  88. 

Indorseeof  a  note  not  payable  in  a  bank  in  this  state  against  the  maker; 
answer  of  payment  to  payee  before  notice  of  assignment. 

In  the Cirouii  CovH^ TerTn^  i8 — . 

A.  B.  tw.  0.  D. 
Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
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said  note  sued  on  was,  after  its  matoritj  and  before  the  defend- 
ant had  notice  of  the  the  transfer  thereof  to  the  plaintiff,  fully 
paid  to  W.  W.J  payee  thereof.  C.  K.,  AWy  jot  Defendarit. 

No.  89. 

Indorsee  against  acceptor;  answer  that  the  acceptance  was  for  the  accom- 
modation of  the  drawer,  who  indorsed  without  value. 

A.  B.  V8.  0.  D.        In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
he  accepted  the  said  bill  for  the  accommodation  of  the  said  E.  F., 
and  there  never  was  any  value  or  consideration  for  the  acceptance 
of  the  said  bill  or  payment  thereof  by  the  defendant;  and  the 
said  bill  was  indorsed  to  the  plaintiff,  and  he  always  held  the 
same  without  any  value  or  consideration. 

G.  0.,  AWyfoT  Defendant. 

No.  40. 

indoraee  against  maker  of  a  note  not  payable  in  a  bank  in  this  state;  de- 
fense of  set-off  before  notice  of  assignment. 

In  the Circuit  CovH^ Term^  iS-^. 

A.  B.  vs.  0.  D. 

Said  defendant,  for  answer  to  the  plaintiff 's  complaint,  says 
that  before  the  defendant  had  notice  of  the  assignment  of  said 
note  sued  on,  said  defendant  had  sold  and  delivered  to  said  E.  F., 
said  payee  of  said  note,  goods  and  merchandise  of  the  value  of 

dollars  more  than  the  sum  due  on  said  note,  a  bill  of  par^ 

ticnlars  of  which  is  herewith  filed. 

Wherefore  the  defendant  prays  that  said  sum  may  be  set  off 
against  said  note  in  full  satisfaction  thereof. 

W.  P.,  Att'yfor  Defendane. 

No.  41. 

Payee  a^nst  acceptor;  answer  tiiat   the  bill  was  indorsed  by  the 
plaintiff,  and  out  of  his  possession;  also  answer  of  pajrment. 

In  the Circuit  Court^ Term^  /<?— . 

The  Bank  of ve.  P.  S. 

The  defendant's  answer  to  the  first  and  third  paragraphs  of 
the  plaintiff's  complaint: 
Vol-  I.— 42 
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Far.  1.  The  defendant,  for  answer  to  said  first  and  third  para- 
graphs, denies  all  the  allegations  of  each,  and  both  of  said  para- 
graphs. 

Par.  2.  And  the  said  defendant,  for  a  farther  answer  to  the 
said  first  and  third  paragraphs,  says  that  the  bill  of  exchange 
mentioned  in  said  first  and  third  paragraphs  are  the  same  bill, 
and  that  the  same  was  payable  to  P.  Q-.  O'R.,  and  was  by  him 
indorsed  in  blank  so  as  to  pass  and  be  transferable  by  delivery, 
and  that  said  bill  of  exchange  has  not  been  destroyed,  and  is  not 
and  was  not  at  the  commencement  of  this  action,  in  the  hands 
or  possession,  or  under  the  control  of  the  defendant,  and  that  the 
plaintiff  has  not  now,  and  had  not  at  the  time  of  the  commence- 
ment of  this  action,  possession  of  said  bill,  but  before  the  com- 
mencement of  this  action,  the  said  plaintiflT,  for  a  valuable  con- 
sideration, parted  with  said  bill  by  delivering  it  to  some  person 
unknown  to  this  defendant. 

Par.  3.  The  bill  of  exchange  mentioned  in  the  first  and  third 
paragraphs  of  the  plaintiffs  complaint  are  not  two  separate  bills 
of  exchange,  but  are  the  same  bill,  and  said  bill  was  indorsed  in 
blank  by  P.  G.  O'R,  the  payee  thereof,  and  before  the  commence- 
ment of  this  action  the  plaintiff  ceased  to  be  the  holder  thereof, 
by  delivering  the  same  to  some  person  to  this  defendant  un- 
known, and  by  reason  of  the  premises  the  plaintiff  is  not  now 
and  was  not  at  the  commencement  of  this  action,  the  holder  or 
owner  of  said  bill,  and  that  the  said  bill  is  not  in  the  possession 
or  under  the  control  of  the  plaintiff,  and  is  not  destroyed,  nor  is 
it  in  the  possession  of  this  defendant  or  under  his  control,  or 
wrongfully  withheld  by  him,  nor  has  the  plaintiff  ever  oflfered  or 
tendered  to  the  defendant  any  indemnity  against  said  bill. 

Par.  4.  The  bills  of  exchange  mentioned  in  the  first  and  fourth 
paragraphs  of  the  complaint  were  both  fully  paid  and  satisfied 
before  the  commencement  of  this  action;  said  bills  prior  to  their 
payment  were  both  indorsed  in  blank  by  the  payee,  and  were 
paid  to  the  then  holder  thereof,  one  C.  G. 

B.  &  R,  AU'ys  for  Defendant. 
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No.  42. 

By  indorsee  of  a  note  payable  in  bank  against  maker;  defense  of  want  of 

consideration  and  notice. 

In  the Circuit  Courts Term^  i8—. 

A.  B.  V8.  0.  D. 

Said  defendant,  for  answer  to  the  complaint,. says  that  said 
note  was  made  and  delivered  to  the  payee,  said  E.  P.,  without 
any  consideration  whatever,  of  which  said  plaintiff  at  the  time 
of  the  indorsement  of  said  note  had  dne  notice. 

W.  W.,  AWy  for  Defendant, 

Na48. 

Action  by  the  payee  of  a  note  and  mortjcage  a^^ainst  the  maker  and 
mort^^agor;  defense  in  two  paragraphs  of  fraadnlent  misrepresenta- 
ticMi  as  to  quantity  of  land. 

In  the Circuit  Courts Tefnn^  i8—, 

J.  T.  ad%.  P.  H. 

Par.  1.  For  answer  to  the  complaint,  the  defendant  says  that 
tlie  plaintiff,  in  the  sale  of  said  land,  falsely  and  fraadulently 
represented  to  this  defendant  that  the  tracts  of  land  described 
in  said  mortgage,  and  which  the  defendant  had  purchased  of  the 

plaintiff  for  the  sum  of dollars,  contained  three  hundred 

and  twenty  acres  of  land,  which  defendant  believed;  that  the  price 

paid  and  agreed  upon  per  acre  was  a  fraction  of  a  cent  over 

dollars:  that  said  land  fell  short  of  three  hundred  and  twenty 

acres  —  forty  acres,  the  price  of  which  was dollars,  with 

interest  from  the day  of ,  18 — ,  for  which  sum  and 

interest  the  defendant  claims  credit,  leaving  due  the  defendant 
— — —  dollars,  for  which  he  claims  judgment. 

Par.  2.    And  for  further  answer,  the  defendant  says  that  the 
consideration  for  which  said  note  was  given,  failed  to  the  amount 

of dollars,  because  he  says  that  said  note  was  given  as  and 

for  a  part  of  the  sum  of :  dollars  paid,  and  to  be  paid  by 

the  defendant  for  the  purchase  money  for  the  tracts  of  land  de- 
scribed in  the  mortgage,  a  copy  of  which  the  plaintiff  has  filed 
herein,  "which  tracts  the  plaintiff  sold  to  this  defendant  for  said 
sum  of dollars,  falsely  representing  said  tracts  to  contain 
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in  the  aggregate  three  hundred  and  twenty  acres,  which  the  de- 
fendant believed,  when  in  fact  said  tract  contained  but  two  hun- 
dred and  eighty  acres.  L.  Q.,  AtPy  for  Defendant. 

No.  44. 
Payee  against  maker  of  a  note ;  ftdlare  of  consideration. 

In  the Circuit  Cowrt^ Term^  i8—. 

A.  B.  ve.  0.  D. 

Said  defendant,  for  answer,  says  that  the  consideration  of  the 
note  sued  on  was  the  promise  of  the  plaintiff  to  the  defendant  that 
he  would,  before  the  maturity  of  said  note,  build  for  the  plaintiff, 
in  a  good  and  workmanlike  manner,  a  certain  frame  house,  of  the 
dimensions  then  and  there  agreed  upon,  but  said  plaintiff  so  negli- 
gently and  unskillfuUy  built  said  house  that  it  is  wholly  worthless. 

Wherefore  the  consideration  of  said  note  has  wholly  failed. 

0.  W.,  AWy  for  Defendant. 

No.  45. 

Action  by  an  aeoommodation  acceptor  and  payer  of  a  bill;  ansiwer  tliat 
property  was  placed  in  the  plaintiff's  hands  to  pay  tlie  8ame,^lHit  by 
bis  misoondnct,  failed  to  bring  the  money. 

In  the Ovrctiit  Courts Term,  iS^. 

A.  B.  V8.  0.  D. 

The  defendant,  for  answer,  says  that  the  plaintiff  is  a  commis- 
sion merchant,  at  No. , ,  in  the  state 

of  ,  and  the  defendant,  on  the  day  of  the  date  of  the  bill 

sued  on,  shipped,  by  steamer,  from to ,  one  handred 

barrels  of  corn  meal,  worth,  at  its  arrival, dollars,  with 

directions  to  sell  on  arrival  and  pay  said  bill  out  of  the  proceeds, 
which,  at  the  then  price,  would  have  been  doubly  sufficient  there- 
for; but  the  plaintiff  disobeyed  the  defendant's  instractions,  and 
held  the  said  com  meal  for  a  month,  and  the  same  during  said 
delay  soured  and  spoiled  and  was  wholly  lost,  whereby  the  defend- 
ant was  damaged  in  the  sum  of dollars,  being ■ 

dollars  more  than  said  sum  due  upon  said  bill. 

T.  T.  0.,  Att'y  for  Defendant. 
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No.  46. 

Indorsee  a^inst  acceptor;  answer  that  the  drawer  violated  his  agree^ 
ment  with  the  defendant  to  get  the  bill  discounted  for  him,  and  that  the 
plaintiff  had  no  better  title  than  the  drawer. 


A.  B.  V8.  0.  D.         In  the Courts Ter^rij  i8—. 

Said  defendaut,  for  answer  to  said  complaint,  says  that  the 
defendant  gave  the  said  bill  to  the  said  E.  F.,  who  received  the 
same  from  the  defendant,  and  always  held  it  for  a  special  par- 
pose  only,  that  is  to  say,  that  he  might  get  it  discounted  for  the 
defendant,  and  pay  him  over  the  proceeds;  but  the  said  E.  F. 
did  not  get  it  discounted  for  the  defendant,  nor  pay  over  any  of 
the  proceeds  thereof,  and  in  fraud  of  the  defendant,  and  without 
his  consent,  and  in  violation  of  the  said  purpose,  indorsed  the 
said  bill  to  the  plaintiff.  And  the  defendant  further  says,  that 
except  as  aforesaid,  there  never  was  any  value  or  consideration 
for  the  defendant's  accepting  or  paying  the  said  bill,  and  that 
there  never  was  any  value  or  consideration  for  the  indorsement 
of  the  said  bill  to  the  plaintiff,  or  for  his  being  the  holder  thereof. 

W.  W.,  AWy  for  Defendant 

No.  47. 
That  the  defendant  indorsed  a  bill  to  the  plaintiff  on  account  of  the  debt. 

A.  B.  vs.  C.  D.  In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  before  this  suit  the  defendant  indorsed  and  delivered  to  the 
plaintiff  a  bill  of  exchange,  bearing  date,  etc.,  drawn  by  the  de- 
fendant on  and  accepted  by  one  E.  F.,  and  whereby  the  defendant 
requested  the  said  £.  F.  to  pay  to  him,  the  defendant,  or  order, 

months  after  date  thereof,  the  sum  of dollars  (a 

cop  J  of  which  bill  is  herewith  filed),  and  the  plaintiff  then  re* 
ceived  the  same  from  the  defendant,  for  and  on  account  of  the 
said  debt  and  the  causes  of  action  in  respect  thereof. 

W.  W.  P.,  AWy  far  DefeTtdant. 
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No.  48. 

Action  by  the  payee  against  the  indorser  of  a  negotiable  promissory  note; 
answer  that  the  indorsement  was  obtained  by  false  pretenses.' 

In  the Ci/rcuit  Cov/rt^ Term^  i8—. 

A.  B.  V8.  0.  D. 

Said  defendant,  for  answer  to  said  oomplaint,  says  that  on  the 
day  of  the  date  of  said  note  sued  on,  the  plaintiff  came  to  the  de- 
fendant, who  is  the  father  of  E.  F.  and  G.  H.,  the  makers  of  said 
note,  and  represented  that  a  former  note  given  him  by  said 
makers  (E.  F.  and  G.  H.),  and  that  day  maturing,  had  been  dis- 
counted at  the National  Bank,  and  that  said  makers  were 

unable  to  pay  the  same,  but  that  if  said  makers  would  make  a 

note  for  the  same  amount,  payable  at  said  bank, days  after 

date,  and  said  defendant  would  indorse  the  same,  he,  the  plaintiff, 
would  also  indorse  the  same  and  have  it  discounted  at  said  bank,  to 
take  up  said  matured  note;  that  thereupon  said  E.  F.  and  G.  H. 
did  make  the  required  note,  and  the  defendant  thereupon,  relying 
upon  the  truth  of  said  representations,  indorsed  the  same,  and 
this  is  the  note  sued  on.  But  defendant  says  that  said  representa- 
tion is  false  and  fraudulent  in  this,  that  said  matured  note  had 
not  been  discounted  and  was  not  owned  by  the  bank,  but  remained 
the  property  of  the  plaintiff,  and  the  note  indorsed  by  the  de- 
fendant was  not  made  for  the  purpose  alleged  by  the  plaintiff,  to 
be  discounted  by  said  bank,  nor  did  the  plaintiff  indorse  the  same; 
on  the  contrary,  the  plaintiff  kept  the  same  and  still  holds  it  as 
his  own.  0.  G.  H.,  AWyfor  Defendant. 

No.  49. 

Answer  that  plaintiff  and  the  defendant's  other  creditors  agreed  to  take 

a  oomposiiion  on  defendant's  debts. 

A.  B.  vs.  C.  D.         In  the Courts  — T&mi^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  defendant  was,  at  the  date  mentioned  in  said  complaint, 
indebted  to  the  plaintiff,  as  in  the  complaint  alleged,  and  to  divers 

>  Armstrong  e.  Ck)ok,  80  Ind.  22. 
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other  persons  respectively,  and  was  in  embarrassed  circumstances, 
and  unable  to  pay  or  satisfy  the  plaintift'  and  the  said  other  cred- 
itors their  debts  in  full;  and  thereupon  the  defendant  then  offered 
and  agreed  to  and  with  the  plaintiff  and  his,  the  defendant's, 
other  creditors,  to  pay,  and  the  plaintiff  and  the  said  other  cred- 
itors of  the  defendant  then  mutually  agreed  with  each  other  and 
\rith  the  defendant  to  accept  of  him  a  certain  composition,  to 

wit,  at  the  rate  of ,  upon  and  in  full  satisfaction  and  dis- 

fiharge  of  their  respective  debts;  and  the  defendant  further  says 
that  he  afterwards  paid  to  the  plaintiff,  and  the  plaintiff  then 
accepted  and  received  from  him  the  amount  of  such  composition 
upon  the  said  debt  of  the  plaintiff,  in  pursuance  of  said  agreement. 

W.  G.  A-,  Atty  far  DefejidanL 

No.  50. 

Action  upon  a  contract  for  the  purchase  of  com;  answer:   1,  denial ;  2. 

perfbrmanee. 

In  the Circuit  Courts Term^  i8 — . 

J.  H.  M.,  G.  T.  0.  and  R.  B.  H.  vs.  D.  H.  and  H.  H. 

Par.  1.  The  defendants,  for  answer  to  the  plaintiff's  complaint, 
say  that  they  deny  each  and  every  allegation  therein  contained. 

Par.  2.  The  said  defendants,  for  a  further  answer,  admit  the 
making  of  the  written  agreement  mentioned  in  the  complaint,  a 
copy  of  which  is  filed  therewith,  and  defendants  say  that  they  fur- 
nished the  plaintiffs  during  the  time  therein  mentioned, 

sacks  and  twine  sufficient  for  containing  and  tying  the  said 

bushels  of  corn,  and  they  were  always  ready  and  willing  to  re- 
ceive said  corn,  but  the  plaintiff's  failed,  neglected  and  refused 
to  deliver  said  corn,  or  any  part  thereof,  whereby  the  defendants 

were  damaged  in  the  sum  of  $ ,  for   which  they  demand 

judgment. 

Par.  3.  The  said  defendants,  for  further  answer,  say  that  they 
admit  the  making  of  the  written  agreement,  a  copy  whereof  is 
set  forth  with  the  complaint;  and  defendants  say  that  in  compli- 
ance with  said  agreement  they  furnished  and  delivered  to  tlie 

plaintiffs  sacks  and    twine    sufficient  therefor,   worth 

$ J  and  that  plaintiffs  converted  the  same  to  their  own  use, 
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and  failed,  refused  and  neglected  to  return  the  same,  or  any  part 
thereof,  to  the  defendants,  to  the  damage  of    the  defendants 

dollars,  for  which  they  demand  judgment. 

A.  G.,  AU'y  for  DefendcmU, 

No.  61. 

Answer  to  an  action  against  a  carrier  for  not  delivering  goods,  that  the 
defendants  could  not  ascertain  to  whom  they  were  to  be  delivered. 


A.  B.  V8.  CD.         In  the CovHy Term^  i8—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  plaintiff  delivered  the  said  goods  to  the  defendant,  direct- 
ed and  to  be  delivered  at  B.,  to  a  certain  person  there,  to  the  de- 
fendant unknown,  without  any  information  to  the  defendant  at 
any  time  whereby  the  defendant  could  ascertain  who  the  said 
person  was,  or  where  in  B.  or  elsewhere  the  said  goods  could  be 
delivered  to  him;  and  the  defendant,  by  reason  of  the  premises, 
not  having  been  able  to  ascertain  who  the  said  person  was,  or 
where  the  goods  could  be  delivered  to  him,  and  the  said  person 
having  made  no  application  for  the  same,  the  defendant,  with- 
out any  default  on  his  part,  has  been  unable  to  deliver,  and 
has  not  delivered  the  said  goods,  which  is  the  alleged  nondeliv- 
ery thereof  in  the  complaint  mentioned.  But  defendant  avers 
that  he  has  always  been  ready  upon  request  to  deliver  said  goods. 

G.  G.  H.,  AWyfoT  DefendanL 

No.  58. 

Answer  to  an  action  that  the  goods  were  seized  by  the  sheriff  under  a 
Fi.  Fa.,  on  a  Jadgment  against  a  person  who  had  flraadulently  as- 
signed them  to  the  plaintiff! 

A.  B.  V8.  0.  D.         In  the Oourty Temij  j8 — . 

Said  defendant,  answering  said  plaintiff's  complaint,  says  that 
before  the  said  delivery  to  the  defendants,  the  said  goods  were  the 
goods  of  one  S.  S.,  and  that  while  the  said  goods  were  his  goods, 
and  before  and  at  the  time  of  the  bargain  and  conveyance  hereafter 
mentioned,  the  said  S.  S.  was  justly  and  lawfully  indebted  to  one 
J.  P.  in  the  sum  of dollars,  which  sum  the  said  J.  P.,  in 
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the circuit  court,  by  the  judgment  of  the  said  court,  be- 
fore the  committing  of  the  breach  of  promise  in  the  complaint 
mentioned,  did,  in  an  action  by  him  brought  against  the  said  S.  S., 
recover  against  the  said  S.  S.,  together  with  hik  costs  of  suit, 
amounting  with  the  said  debt  to dollars;  and  the  defend- 
ants say  that  before  the  said  delivery  to  the  defendants,  the  said 
S.  S.  fraudulently,  and  by  collusion  with  the  plaintiff,  who  knew 
the  premises,  bargained  and  conveyed  the  said  goods  to  the  plaint- 
iff to  and  for  the  intent  and  purpose  to  delay,  hinder,  and  defraud 
the  said  J.  P.  of  his  said  just  and  lawful  debt,  whereby  the  said 

action  and  debt  of  the  said  J.  P.  were  delayed,  hindered,  and 
defrauded.  And  the  defendants  further  say  that  after  the  said 
bargain  and  conveyance,  and  after  the  said  delivery  to  the  defend- 
ants, and  before  the  breach  in  the  complaint  mentioned,  one  G. 

M.,  then  being  sheriff  of  the  county  of ,  under  and  by 

virtue  of  a  writ  of  fi,  fa.^  to  him  directed  and  delivered 
at  the  suit  of  the  said  J.  P.  against  the  said  S.  8.,  issued  out  of 
the  said  court  upon  and  for  having  execution  of  the  said  judg- 
ment, commanding  the  said  sheriff  to  levy  of  the  goods  and  chat- 
tels of  the  said  S.  S.  in  his  bailiwick,  the  said  sum  of dol- 
lars, so  recovered  as  aforesaid,  seized  the  goods  and  chattels  then 
being  in  the  possession  of  the  defendants  as  such  common  car- 
riers, and  on  the  terms  aforesaid,  the  same  goods  being  liable  to 
be  seized  under  the  said  execution,  and  kept  and  detained  the 
same,  whereby  the  defendants,  without  any  default  on  their  part, 
were  prevented  from  carrying  and  delivering  said  goods  within 
such  reasonable  time  as  aforesaid,  and  were  and  are  prevented 
from  delivering  the  same  to  the  plaintiff. 

M.  W.  W.,  AWy  for  DefencUmt. 

No.  53. 

Answer,  a  oomposition  payable  by  installments,  that  plaintiff  discharged 
defendant  from  tendering  it  at  the  stipulated  times,  and  tender  thereof 
before  action. 

A.  B.  vs.  0.  D.  In  the Courty Term^  iS—. 

Said  defendant,  for  answer  to  said  complaint,  says  that  the 
defendant  was  indebted  to  the  plaintiff  as  in  the  complaint  al- 
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leged,  and  to  divers  other  persons  respectively,  and  was  in  em- 
barrassed circumstances,  and  unable  to  pay  or  satisfy  the  plaintiff 
and  the  said  other  creditors  of  the  defendant  respectively,  their 
debts  in  fall;  and  thereupon  the  defendant  then  offered  and 
agreed  to  and  with  the  plaintiff  and  his,  the  defendant's,  other 
creditors  to  pay,  and  the  plaintiff  and  said  other  creditors  of  the 
defendant  then  mutually  agreed  with  each  other  and  with  the 
defendant,  to  accept  of  him  a  certain  composition,  to  wit,  at  the 

rate  of cents  on  the  dollar,  upon  and  in  full  satisfaction  and 

discharge  of  their  respective  debts;  such  composition  of ■ 

cents  on  the  dollar  to  be  paid  by  the  defendant  to  the  plaintiff 
and  the  said  other  creditors  of  the  defendant  respectively  as  fol- 
lows (here  insert  terms  of  payment).  And  the  plaintiff  and  the 
said  other  creditors  of  the  defendant  then  mutually  agreed 
with  the  defendant  and  with  each  other  not  to  proceed  against 
the  defendant  for  the  recovery  of  the  residue  of  the  said  re- 
spective debts  and  demands,  unless  default  should  be  made  in 
payment  of  such  composition.    And  the  defendant  further  says, 

that  the  composition  of cents  on  the  dollar  on  the  said 

debt  amounts  to  the  sum  of  dollars,  and  that  the  de- 
fendant, at  the  time  of  making  the  said  agreement  in  the 
answer  mentioned^  was,  and  always  from  thence  hitherto,  has 
been  and  still  is  ready  and  willing  to  pay  the  plaintiff  the 
said  composition  on  the  said  debt;  but  to  receive  the  same,  or  any 
part  thereof,  from  the  defendant,  he,  the  plaintiff,  has  always 
wholly  refused,  and  the  plaintiff  then  discharged  the  defendant 
from  tendering  or  paying  to  him,  the  plaintiff,  the  said  composi- 
tion at  the  times  for  payment  thereof.  And  the  defendant 
further  says,  that  after  the  making  of  the  said  agreement,  and 
before  the  commencement  of  this  suit,  he,  the  defendant,  was 
ready  and  willing,  and  then  tendered  and  offered  to  pay  to  the 
plaintiff  the  sum  of dollars,  to  receive  which  of  the  de- 
fendant the  plaintiff  then  wholly  refused;  and  the  defendant 

now  brings  here  into  court  the  said  sum  of dollars,  ready 

to  be  paid  to  the  plaintiff.        A.  W.  G.,  AU^y  for  Defendant. 
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No.  54. 

Indorsee  against  indorser  of  a  bill;  answer  that  the  defendant  was 

drunk  when  he  indorsed. 

A.  B.  V8.  C.  D.         In  the 6V?^r^, —  Term,  i8—. 

Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
when  he  indorsed  the  said  biH  he  was  so  drunk,  intoxicated,  and 
under  the  influence  of  liquor,  and  thereby  so  entirely  deprived 
of  the  use  of  his  reason,  as  to  be  unable  to  understand  or  com- 
prehend the  meaning,  object,  nature,  or  effect  thereof,  or  to  con- 
tract or  promise  thereby;  of  all  which  the  plaintiff  had  full 
knowledge  and  notice.  W.  W.  G.,  Atfy  for  Defendant 

No.  55. 
Defense  of  drunkenness  to  actions  upon  contracts  generally. 

A.  B.  V8,  C.  D.  In  the CovHy Term,  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  at  the  time  when  he  drew  the  bill  (or  indorsed  the  note)  (or 
executed  the  deed)  (or  executed  the  bond)  (or  executed  the  agree- 
ment) (or  entered  into  the  contract),  upon  which  the  action  is 
based,  and  which  is  set  forth  in  the  complaint,  he  was  so  drunk, 
intoxicated,  and  under  the  influence  of  liquor  as  to  be  bereft  of 
his  reason,  and  unable  to  understand  or  comprehend  the  intent, 
meaning,  purpose,  or  effect  of  his  said  act,  or  to  contract,  or 
promise,  or  in  any  way  bind  himself  thereby. 

W.  W.  0.,  Atfy  for  Defendcmt. 

No.  56. 
Answer  of  duress  in  an  action  on  a  promissory  note. 

A.  B.  w.  0.  D.  In  the Coui% Term,  i8 — . 

Said  defendant,  for  answer  to  plaintiff's  complaint,  says  that 

as  to  the  contract  mentioned  in  the  plaintiff's  third  paragraph, 

that  at  the  time  of  its  execution  he  was  kept  in  imprisonment 

by  the  plaintiff,  and  executed  the  contract  through  the  force  of 

that  imprisonment. 

W.  G.  H.,  Att'y  for  Defendant. 
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No.  57. 
Action  upon  a  charter  party,  in  two  para^^^phs. 

7.  For  the  cJiarter  money.  2.  Upon  a  breach  of  warranty 
against  permitting  liens  dv/rmg  the  term  of  the  charter. 

Aneioer.  —  /.  Fraud  in  procuring  the  charter.  2.  Affirmoitimly 
controverting  the  liens,    j.  Th^  general  denial. 

In  the Circuit  Courts Term,  i8—. 

A.  M.  H.  m  J.  F.  M. 

Par.  1.  The  said  defendant,  for  answer  to  the  first  paragraph 
of  complaint,  says  that  he  admits  the  making  of  the  charter 
party  mentioned  in  the  complaint;  but  says  that  the  plaintiff,  for 
the  purpose  of  inducing  the  defendant  to  make  and  enter  into 
said  charter  party,  and  well  knowing  that  defendant  wanted  to 
lease  said  boat  to  be  used  in  and  for  a  trade  in  which  a  low 
water  boat,  and  that  only,  would  answer  the  purpose,  falsely  and 
fraudulently  represented  to  said  defendant  that  said  boat  drew 

only inches  of  water,  and  said  defendant,  relying  upon 

said  false  representations,  and  being  deceived  thereby,  entered 

into  the  said  agreement  or  charter-party,  and  paid dollars 

on  account  thereof,  and  took  possession  of  said  boat  thereunder, 
and  attempted  to  run  and  use  said  boat  in  said  trade,  when  de- 
fendant discovered  that  instead  of  said  boat  only  drawing 

inches,  as  had  been  so  falsely  represented,  said  boat  did  in  fact 

draw inches,  and  by  reason  thereof,  was  utterly  unfit  for 

said  trade  and  of  no  value  to  defendant,  and  defendant  was 
thereby  put  to  great  expense  and  suffered  damages  by  delays  in 

running  aground  and  loss  of  freights,  in  the  sum  of 

dollars,  exceeding  the  sum  due  for  hire  of  said  boat. 

Par.  2.  And  for  answer  to  the  second  paragraph  of  the  com- 
plaint, said  defendant  says  that  the  goods  mentioned  in  the  bill 
of  particulars  filed  with  said  paragraph  were  sold  to  the  defend- 
ant upon  an  agreement  that  the  amount  thereof  should  stand  as 
a  setoff,  BO  far  as  that  might  be  sufficient,  against  the  indebtedness 
of  said  boat  and  owners  to  said  defendant  for  services  rendered 


r 
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bj  him  to  and  for  said  boat  before  said  goods  were  sold,  and  that 

said  indebtedness  amounted  to dollars. 

Par.  3.    And  farther  answering,  defendants  deny  each  and 
every  allegation  of  the  complaint. 

S.  &  H.  and  M.  S.  J.,  Att^ys  for  DefendofU. 

No.  58. 
Answer  that  the  defendant  was  induced  to  contract  by  doress  of  threats. 

A.  B.  vs.  C.  D.         In  the Courts Term^  i8^. 

Said  defendant,  for  answer  to  the  plaintifTs  complaint,  says 
that  he  was  indnced  to  make  the  alleged  promise  by  duress  of 
the  plaintiff,  that  is  to  say,  by  the  plaintiff  threatening  the  life  of 
the  defendant  unless  he  would  make  the  same;  and  the  defend- 
ant then  made  the  said  promise  in  fear  that  the  said  threats  would 
be  immediately  carried  into  execution,  and  to  preserve  his  life. 

H.  D.,  Atfyfor  Defendcmt. 

No.  59. 
Answer  tiiat  the  phdntiff  is  not  executor  or  administrator. 

A.  B.  w.  0.  D.         In  the Courts Terrriy  i8 — . 

Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
the  plaintiff  is  not  executor  or  administrator,  as  alleged  in  the 
complaint.  W.  G.  &  EL  G.,  AWy%  for  Defendant. 

No.  60. 
Answer  that  defendant  is  not  executor. 

A.  B.  vs,  0.  D.         In  the Courtj Temiy  iS-^. 

Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
he  is  not  nor  ever  has  been  executor  of  the  last  will  and  testa- 
ment of  the  said  E.  F.,  nor  ever  administered  any  of  the  goods  or 
chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his 
death,  as  alleged  in  the  complaint. 

W.  W.  0.,  Att'y  for  Defendant. 
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No.  61. 
Answer  that  the  agreement  or  promise  was  obtained  by  fraud. 

A.  B.  V8.  C.  D.         In  the Courty Term^  iS—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  defendant  was  induced  to  enter  into  and  to  make  the 
said  agreement  by  the  fraud  of  the  plaintiff,  in  this,  that  the  con- 
sideration of  said  promise  or  agreement  was  that  said  plaintiff, 
at  the  date  thereof,  undertook  to  and  did  convey  to  the  plaintiff 
eighty  acres  of  land,  situate  in  the  state  of  Kansas,  which  he  then 
falsely  and  fraudulently  represented  to  be  good  tillable  land  and 
fit  for  cultivation,  and  said  defendant  took  said  conveyance,  rely* 
ing  on  the  truth  of  said  representations,  which  were  wholly  false 
in  this,  that  said  lands  are  low,  wet,  unfit  for  cultivation  and 
wholly  valueless.  W.  G.  Al.,  AWy  for  Defendant, 

No.  62. 

Answer  tiiat  the  defendant's  acceptance  to  a  bill  was  obtained  by  the 

fraud  of  the  plaintiff. 

A.  B.  V8.  0.  D.         In  the Courts Temi^  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  the  de- 
fendant was  induced  to  accept  said  bill  by  the  fraud  of  the  plaintiff, 
in  this,  that  said  plaintiff  pretended  and  represented  to  the  defend- 
ant, a  conimission  merchant  at ,  that  he  had  shipped  and 

consigned  to  him,  from  B., barrels  of  flour,  to  be  sold  to 

raise  money  to  pay  said  bill  when  it  should  mature,  and  relying 
upon  said  representation,  the  defendant  accepted  said  bill,  but  no 
such  flour  was  ever  shipped,  and  said  representation  was  nntrue. 

A.  G.  O.,  Atfyfor  Defendant 

Ko.  68. 

Answer  in  an  action  for  calls,  that  the  defendant  was  induced  to  beoom3 
a  shareholder  by  fi?aud,  and  had  repudiated  the  ooutnict. 


In  the Cov/rty Term^  i8—. 

A.  B.  R  R.  Oo.  m  0.  D. 

Said  defendant,  for  answer  to  the  complaint  herein^  says  that 
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the  defendant  was  induced  to  become  the  holder  of  the  said  shares 
by  the  fraud  of  the  agent  of  the  plaintiifs,  in  this,  that  the  said 
agent,  one  P.  G.,  who  solicited  said  subscription,  upon  whose 
representations  the  defendant  relied,  represented  that  at  the  time 
the  defendant  became  a  subscriber  there  was  capital  stock  sub- 
scribed and  paid  amounting  to dollars,  that  the  defendant 

made  his  subscriptions  upon  the  faith  of  said  representations, 
and  believing  them  to  be  true,  but  in  fact  no  shares  had  been 
either  subscribed  or  paid,  and  less  than  half  the  sum  named  has 
ever  been  subscribed  to  said  plaintiff  corporation,  and  that  within 
a  reasonable  time  after  he  discovered  the  fraud,  and  before  he 
had  received  any  benefit  from  or  in  respect  of  the  said  shares,  he 
repudiated  the  said  shares  and  gave  notice  thereof  to  the  plaint- 
iff by  and  through  its  agent  said  P.  G. 

W.  G.  A.,  AWy  for  Defendant 

No.  64. 

Answer  that  the  defendant  was  indaced  to  contract  by  frauds  and  after- 
wards repudiated  the  contract 


A.  B.  vs.  C.  D.         In  the Conrty Termy  i8—. 

Said  defendant,  for  answer  to  said  complaint,  says  that  he 
was  induced  to  make  the  alleged  contract  by  the  fraud  of  the 
plaintiff,  in  this,  that  the  goods  which  were  sold  and  for  the 
price  of  which  the  plaintiff  sues,  were  of  such  a  character 
and  description  that  they  could  not  be  examined  by  the  de- 
fendant, to  wit,  flour  in  barrels;  and  the  plaintiff  falsely  and 
fraudulently  represented  the  same  to  be  good  family  flour,  sound 
and  salable,  and  the  defendant  made  said  contract  relying  upon 
Buch  representations,  and  before  removing  said  flour  from  said 
plaintiff's  warehouse  where  it  was  stored,  he  had  it  inspected,  and 
it  proved  to  be  unsound  and  unsalable,  which  plaintiff  knew,  and 
within  a  reasonable  time  after  he  had  notice  of  the  said  fraud, 
and  before  he  had  received  any  benefit  under  the  said  contract, 
the  defendant  repudiated  and  abandoned  the  same,  and  gave  notice 
of  his  repudiation  and  abandonment  thereof  to  the  plaintiff. 

W.  G.  A.,  AWyfor  Defendcmt, 
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No.  65. 
Action  on  a  g^naranty;  answer  that  the  credit  was  unreasonable. 

A.  B.  V8.  0.  D.         In  the GouHj Term^  /*— . 

Said  defendant,  for  answer  to  the  complaint,  says  that  the  de- 
fendant guarantied  the  payment  of  the  price  of  goods  to  be  sold 
and  delivered  by  the  plaintiff  to  the  said  E.  F.  upon  the  terms 
that  the  plaintiff  should  sell  and  deliver  such  goods  upon  a  fair, 
reasonable,  and  usual  credit;  and  the  plaintiff,  after  tlie  defend- 
ant's promise,  sold  and  delivered  the  said  goods  to  the  said  E.  F. 
upon  an  unfair,  unreasonable,  and  unusual  credit  (to  wit,  upon  a 
credit  of  one  year,  whereas  a  fair  and  reasonable  credit  cannot 
exceed  six  months,  under  the  usage  of  trade  where  said  goods 
were  bought),  which  at  the  time  of  such  sale,  the  plaintiff  agreed 
to  give  and  allow,  without  the  defendant's  consent 

W.  Q.J  AU'y  for  Defenda/rUs. 

No.  66. 
Answer  of  discharge  by  giving  time  to  the  principal. 

A.  B.  V8.  0.  D.         In  the Courts Terrn^  j8- — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  after 
the  said  E.  F.  became  indebted  to  the  plaintiff,  it  Was  without 
the  defendant's  consent,  for  a  good  and  sufficient  consideration, 
agreed  by  and  between  the  plaintiff  and  E.  F.,  that  the  plaintiff 

should  give  E.  F. months  time  for  payment  of  the  said 

debt,  being  a  longer  time  than  the  time  of  credit  which  the 

plaintiff'  ought  to  have  given  to  E.  F.,  to  wit month8,'and 

in  pursuance  of  such  agreement  the  plaintiff  gave  to  E.  F.  a 
longer  time  of  credit  than  he  ought  to  have  given,  and  a  longer 
time  than  that  provided  for  in  the  contract,  without  the  defend- 
ant's consent.  T.  G.  A.,  Att^y  far  Dtfendani. 

No.  67. 
Infiyicy  of  defendant. 

A.  B.  w.  0.  D.        In  the Courts T^rm,  i8—. 

The  defendant  by ,  the  guardian  ad  litem  of  the  defend- 
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ant  to  defend  for  him,  he  being  an  infant  within  the  age  of 
twenty-one,  says  that  at  the  time  of  the  making  of  the  said  con- 
tract, he  was  an  infant  within  the  age  of  twenty-one  years. 

A.  W.  G.,  AU'yfor  Defendant. 

No.  68. 
Another  form  in  answer  to  action  on  promissory  note. 

A.  B.  V8.  C.  D.        In  the Courty Terin^  j8—. 

The  defendant  comes  and  answers,  as  to  the  note  mentioned 
in  the  plaintiff's  second  paragraph,  that  at  the  time  of  making 
the  same,  he  was  a  minor  under  the  age  of  twenty-one  years. 

W.  G.  A.,  AWyfar  Defendcmvt. 

Ko.69. 
Infimcy  of  defendant. 
In  the Circuit  CovH^ Temby  i8—. 

B.  P.  H.  m  W.  N.  W. 

The  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  he,  the  said  defendant,  at  the  time  of  the  execution  of  the 

note  mentioned  in  the  plaintiff's  complaint,  to  wit,  on  the 

day  of ,  18 — ^  was  an  in&nt  under  the  age  of  twenty-one 

years.  B.  &  G.,  AtPyafor  Defendcmt, 

No.  70. 

Answer  thai  material  fiacts  were  concealed  at  the  time  of  effecting  the 

insurance. 

In  the Courty Terrnj  jS—. 

A.  B.  vs.^  The Insurance  Company. 

Said  defendant,  for  answer,  says  that  a  material  fact  known  to 
the  plaintiff,  and  not' known  to  the  defendant,  was  concealed 
from  the  defendant,  and  was  not  communicated  to  him  by  the 
plaintiff,  namely,  that  the  boat  had  been  aground,  and  was  in 

the  port  of ,  requiring  repairs. 

W.  G.  A.,  JitPyfoT  Defendant. 
Vol-.  I.  —48 
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No.  71. 
Answer  that  the  defendants  were  induoed  to  make  the  policy  by  fraud. 

In  the Cowrt^ Tei^m,^  i8 — . 

A.  B.  vs.  C.  D.  Insurance  Company. 

Said  defendant,  for  answer  to  the  complaint,  says  that  the  de- 
fendant was  induced  to  make  the  said  policy  by  the  fraud  of 
the  plaintiff,  in  this,  to  wit,  that  at  the  time  of  the  making  of 
said  policy  said  plaintiflE  signed  a  statement  in  writing,  of  which 
a  copy  is  herewith  filed,  purporting  to  contain  a  representation 
of  the  true  condition  of  his  health,  in  which  he  represented  that 
he  was  in  perfect  health,  whereas  he  at  the  time  had,  as  he  well 
knew,  the  consumption.  F.  &  G.,  AWy%  for  Defendarift. 

No.  78. 
Answer  that  there  was  frand  in  plaintiff's  account  of  the  loss. 

In  the, Cowrtj Term^  i8—. 

A.  B.  m.  0.  D.  Ins.  Co. 

The  defendants,  for  answer  to  the  plaintiff's  complaint,  say 
that  after  the  said  fire,  and  before  this  suit,  the  plaintifiE,  with 
intent  to  defraud  the  defendant,  and  cause  it  to  pay  him  a 
larger  sum  than  the  loss  sustained  on  occasion  of  the  said  fire, 
made  and  delivered  to  the  defendants  a  false  and  fraudulent 
account  of  the  alleged  loss  and  damage  as  and  for  such  account 
as  in  the  said  condition  mentioned;  in  which  said  account  he 
represented  and  stated  that  insured  goods  and  property  of  him, 

the  plaintiff,  to  the  amount  of dollars,  had  been  burned 

and  destroyed  by  the  said  fire;  whereas  the  said  loss  and  damage 

were  of   much  less  amount  than  the  said  amount  of 

dollars,  as  the  said  plaintiff  well  knew;  and  wherein  he  repre- 
sented and  stated  that  certain  goods,  therein  particularly  stated 
and  described,  were  burned,  to  wit  (here  describe  the '  property 
falsely  represented  as  being  burned),  whereas,  in  fact  and  in 
truth,  no  such  goods  were  lost  or  destroyed. 

G.  0.  A.,  AtPy  for  Defendants. 
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Na  78. 

Answer  that  the  declaration  as  to  the  health  of  the  person  whose  life  was 

assured  was  false. 

In  the Cowrt^ Term^  i8 — , 

A.  B.  V8,  0.  D.  Insurance  Company. 

Said  defendant,  in  answer  to  said  complaint,  says  that  the  decla- 
ration in  the  said  policy  mentioned  was  untrue  in  this,  that  by 
the  said  declaration  it  was  stated  that  the  said  T.  B.,  at  the  time 
of  the  making  of  the  same,  was  in  a  sound  and  perfect  state  of 
body;  whereas  the  said  T.  B.  was  not  then  in  a  sound  and  perfect 
state  of  body,  but  had  been  and  then  was  predisposed  to  a  disease 
tending  to  shorten  life,  to  wit:  he  was  then  and  there  affected 

with  pulmonary  consumption. 

A.  W.  0.,  AWy  for  Defendomt, 

No.  74. 

Answer  that  the  statements  in  an  application  npon  which  the  policy  was 

issaed  are  imtrae. 


In  the Circuit  Cov/rt^ Term,^  i8- — . 

A.  B.  vs.  The  F.  Life  Insurance  Company. 

Said  defendant,  for  answer  to  the  complaint,  says  that  at  the 
time  of  the  issuance  of  the  said  policy  of  insurance,  said  assured 
made  and  signed  an  application  with  the  defendant,  which  was, 
by  its  terms,  the  basis  upon  which  his  said  policy  issued,  and  a 
warranty,  a  copy  of  which  application  is  herewith  filed;  that, 
among  other  conditions  contained  therein,  occurs  the  following 
question:  "  Is  the  person  (the  assured  meaning)  sober  and  tem- 
perate?" Answer,  "Yes."  Whereas  said  plaintiff  was  then, 
and  had  long  been  intemperate,  and  an  habitual  drunkard. 

W.  0.  A.,  AteyfoT  Defendmit. 

No.  75. 

Answer  that  a  material  fact,  viz.,  a  pernicious  habit  of  the  person  whose 
life  was  insured,  was  not  communicated  to  the  defendant 

In  the Courts Term^  i8—. 

A.  B.  vs.  The  C.  D.  Insurance  Co. 
Said  defendant,  for  answer  to  the  complaint  herein,  says  that 
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before  and  at  the  time  of  the  making  of  the  policy  of  insurance 
in  the  complaint  mentioned,  the  said  Earl  had  been  and  was  in 
the  habit  of  swallowing,  and  taking  frequently  and  from  time  to 
time,  large  and  excessive  doses  of  opium,  laudanum,  and  other  per- 
nicious substances  and  drugs,  having  a  material  tendency  to  impair 
the  health  and  shorten  the  life  of  the  said  Earl,  of  all  which  the 
plaintiff,  at  the  time  of  the  making  of  the  said  policy,  had  full 
knowledge,  and  which  was  a  fact  material  and  necessary  to  be 
made  known  to  said  company  before  the  making  of  the  said 
policy,  in  order  to  enable  them  rightly  and  adequately  to  estimate 
the  risk  to  be  by  them  incurred  in  the  event  of  their  making  the 
said  policy  of  insurance,  and  for  their  due  security  in  that  be- 
half. And  the  defendant  further  says  that  the  plaintiff  did  not 
communicate  to  the  said  company  the  said  last  mentioned  fact, 
but  the  said  company,  at  the  time  of  the  making  of  the  said 
policy,  was  wholly  ignorant  of  the  same. 

A.  G.  C,  AWy  for  Defendant. 

No.  76. 
Answer  that  a  known  fSeu^  viz.,  a  known  malady,  was  not  communicated. 

In  the Courts Terrriy  i8—. 

A.  B.  VB,  0.  D.  Insurance  Company. 

Par.  1.  Said  defendant,  for  answer  to  said  plaintiff's  com- 
plaint, says  that  at  the  time  of  making  the  said  policy,  the  said 
Earl  had  been  and  was  subject  to,  and  also  frequently  and  from 
time  to  time  was  afflicted  with  a  certain  disorder  or  malady,  that  is 
to  say,  rheumatism,  as  he  well  knew,  which  was  a  fact  material 
and  necessary  to  be  made  known  to  the  said  company  before  the 
making  of  the  said  policy,  to  enable  them  rightly  and  adequately 
to  estimate  the  risk  to  be  by  them  incurred  in  the  event  of  their 
making  the  said  policy  of  insurance,  and  for  their  due  security 
in  that  behalf;  and  the  defendant  further  says,  that  the  plaintiff 
neglected  and  omitted  to  inform  the  defendant  of  such  fact,  and 
the  same  was  not  at  any  time  before  the  making  of  the  said 
policy  of  insurance  in  any  manner  communicated  to  the  said 
company,  but  the  said  company  was,  at  the  time  of  the  said 
policy,  wholly  ignorant  of  the  same. 
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Par.  2.  And  for  further  answer,  defendant  says  that  when 
said  Earl  procured  the  delivery  of  the  policy  sued  on  he  signed 
and  delivered  to  the  defendant  a  written  application,  of  which  a 
copy  is  herewith  filed,  which  was  and  is  by  its  terms  made  the 
bases  of  the  insurance,  and  a  warranty  of  the  truth  of  the  facts 
therein  stated.  That  said  application  contained  the  following 
question  and  answer:  Has  the  said  Earl  any  disease  calculated 
to  shorten  life?  Answer.  No.  "Whereas  in  fact  said  Earl  had  in- 
flammatory rheumatism  and  dropsy  of  the  heart,  all  of  which 
were  calculated  to  and  did  shorten  his  life. 

W.  0.  A.,  AU^yfoT  Defendant. 

Na77. 
Answer  of  i^iardian  ad  litem. 

Statb  of  Indiana, County^ 

I^  the Circuit  Courts Terrrty  i8—. 

S.  L.  vs.  M.  G.  R.  and  H.  D.  R. 

The  said  defendants,  by  0.  D.  their  guardian  ad  litem  answer- 
ing, say  that  they  are  infants,  and  therefore  deny  all  the  allegations 
in  the  plaintiflF's  complaint,  and  pray  that  their  interests  may  be 
protected  by  the  court.  0.  D.,  Chiardian  ad  litem. 

No.  78. 
Answer  of  nol  tiel  reoordL 

A.  B.  V8.  0.  D.  In  the Ccurty Term,  i8—. 

The  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  there  is  not  any  record  of  the  supposed  judgment  remaining 
in  the  said  court  here.  T.  G.,  Atfy  for  Defendant. 

No.  79. 
Another  form. 

In  the Circuit  Courts Termj  i8 — . 

A.  B.  w.  0.  D. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 

there  is  no  such  a  record  remaining  in  said circuit  court 

as  the  one  mentioned  in  said  complaint. 

0.  C.  "W.,  Att^y  for  Defendant. 
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No.  80. 
Answer  of  jadgment  recovered  for  the  debt. 

A.  B.  vs.  0.  D.         In  the Courts Term^  iS—. 

Said  defendant,  for  answer  to  the  complaint  herein,  says  that  the 

plaintiff  heretofore  on  the day  of ,  18 — y  in  the 

circuit  court,  impleaded  the  defendant  in  an  action  for  the  same 
debt  in  the  complaint  mentioned,  and  such  proceedings  were 
thereupon  had  in  the  said  action,  that  afterwards  and  before  the 
commencement  of  this  suit,  the  plaintiff,  by  the  consideration  and 
judgment  of  the  said  court,  recovered  in  the  said  action  against 

the  defendant, dollars  for  his  damages,  and  his  costs  of 

suit  in  that  behalf;  which  said  judgment  is  in  full  force,  unre- 
versed and  unsatisfied.  0.  G.  A.,  Att^y  for  DefendofU, 

No.  81. 
Answer  of  jadgment  recovered. 

A.  B.  vs.  0.  D.         In  the CotiHy Term^  iS — . 

Said  defendant,  answering  the  complaint  herein,  says  that  at  the 

circuit  court  held,  etc.,  the  plaintiff  recovered  jadgment 

against  the  defendant  for dollars  damages,  and dol- 
lars of  costs,  and  that  said  judgment  was  rendered  upon  the 
same  cause  of  action  mentioned  in  the  plaintiff's  complaint. 

W.  G.  Q.J  AU'yfoT  Defendaml. 

No.  88. 
Slander,  answer  in  three  paragraphs. 

In  the Cvrofwvb  Courts Term^  i8 — . 

W.  F.  vs.  J.  B. 

Par.  1.    The  defendant,  for  answer  herein,  denies  all  the  allega- 
tions in  the  plaintiff's  complaint  contained. 

Par.  2.    For  a  further  answer  herein,  the  defendant  says  that 
the  causes  of  action  mentioned  in  the  plaintiff's  complaint  did 

not  accrue  within years  before  the  commencement  of  this 

action. 
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Far.  3.    And  for  a  farther  answer  to  the  first  paragraph  of  the 

plaintiff's  complaint,  the  defendant  says  that  at  the term, 

18 — ,  of  the circuit  court,  the  plaintiff  recovered  judgment 

against  the  defendant  for  one  cent  damages,  and dollars 

for  costs,  and  that  said  judgment  was  rendered  upon  the  same 
cause  of  action  mentioned  in  the  plaintiffs  complaint  herein,  and 
said  judgment  remains  of  record  in  said  court. 

J.  H.  M.  &  A.  L.  E.,  Atfyafor  Defendant. 

No.  88. 
To  an  action  for  rent;  answer  of  surrender  by  agreement. 

A.  B.  V8.  C.  D.         In  the Courts Terrriy  i8—. 

Said  defendant,  answering,  sajs  that  before  the  said  rent  be- 
came due,  it  was  agreed  between  the  plaintiff  and  the  defendant 
that  the  said  term  and  tenancy  should  be  put  an  end  to,  and  in 
pursuance  of  such  agreement  the  defendant  gave  up  to  the  plaint- 
iff, and  the  plaintiff  took  possession  of  the  said  premises. 

A.  C.  P.,  AtPy  for  Defendant. 

No.  84. 
To  the  like,  answer  of  eviction. 

A.  B.  vs.  0.  D.         In  the (hwrty Term^  i8—. 

The  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  before  the  said  rent  became  due,  and  before  this  suit,  the 
plaintiff,  against  the  will  and  consent  of  the  defendant,  wrong- 
fully entered  into  and  upon  the  said  messuage  and  premises,  and 
ejected  and  expelled  the  defendant  from  the  possession,  use  and 
occupation  thereof,  and  kept  him  so  ejected  and  expelled  from 
thenoe  hitherto.  "W.  0.  A.,  Att^y  for  Defendaait. 

No.  85. 

Answer  to  an  action  on  a  covenant  to  pay  rent,  that  the  defendant  paid 

the  rent  when  due. 

A.  B.  vs.  0.  D.  In  the Courts Term^  i8—. 

Said  defendant,  for  answer  to  said  complaint,  says  that  he  paid 
the  said  rent  to  the  plaintiff  when  it  became  due,  in  pursuance 
of  the  said  indentures.  A.  N.  S.,  AtPy  for  Defendant. 
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No.  86. 

Answer  by  defendant  charged  as  assignee  of  a  lease,  that  he  assigned  his 

interest  over  before  breach. 

A.  B.  V8.  0.  D.  In  the Cowrty T&rm^  jS—. 

The  defendant,  for  answer  to  plaintiff's  complaint,  says  that 
before  the  alleged  breach  he,  by  deed,  assigned  over  to  E.  F.  the 
said  premises  for  the  residue  and  remainder  of  his  said  term 
therein,  and  the  said  E.  F.  then  entered  into  the  same  and  be- 
came possessed  thereof.  0.  0.  C,  AWy  for  Def&nda/ni. 

No.  87. 
Answer  of  a  statute  of  limitatlotts. 

A.  B.  V8. 0.  D.  In  the Courts Tenn^  iS—. 

The  defendant,  for  answer,  says  that  the  alleged  cause  of  action 

did  not  accrue  within years  before  this  suit. 

C.  0.  A.,  AU^y  for  Defendant. 

No.  88. 
Answer  of  the  statate  of  limitations. 

A.  B.  V8.  0.  D.         In  the Courts Term^  i8~. 

The  defendant  comes  and  answers  that  the  cause  of  action 
mentioned  in  the  plaintiff's  complaint  did  not  accrue  wiihiu  six 
years  before  the  commencement  of  this  action. 

C.  O.  W.,  AWy  for  Defendant. 

No.  89. 

Answer  of  the  statutes  of  limitations  where  the  defendant  has  lived  in 

another  state  till  there  is  a  bar  in  that  state. 

In  the Circuit  C(yiiHj Temiy  iS — . 

A.  B.  V8.  C.  D. 

Said  defendant,  for  answer  to  said  complaint,  says  that  said 
note  sued  on  was  executed  and  was  and  is  payable  in  the  state  of 

— ;  that  by  a  statute  of  said  state,  then  and  still  in  force, 

and  which  reads  as  follows  (here  insert),  said  note  was  and  ifi 
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negotiable  as  an  inland  bill  of  exchange;  that  by  force  of  another 
statute,  then  and  still  in  force  in  said  state,  which  reads  as  fol- 
lows (here  insert),  an  action  was  barred  at  the  end  of  two  years 
from  the  maturity  of  said  note;  that  more  than  two  years  have 
elapsed  since  the  said  maturity  of  said  note,  during  all  which 
time  the  defendant  has  been  a  resident  of  said  state. 

P.  P.,  AtPy  for  Defendant. 

Ko.  90. 

Answer  that  at  the  time  of  making  the  contract  the  defendant  was  a 

lunatic 

A.  B.  vs.  C.  D.         In  the Courts Temiy  i8—. 

Said  defendant  answers  and  says,  that  at  the  time  when  the 
defendant  contracted  the  said  debt,  he  was  a  lunatic  and  of  nn- 
fiound  mind,  and  thereby  incapable  of  contracting  or  understand- 
ing the  meaning  of  the  said  contract,  as  the  plaintiif  well  knew. 

C.  W.  G.,  Att^y  far  Defendant. 

No.  91. 

Answer  to  an  action  for  breach  of  promise  of  marriage,  that  the  plaintiff 

miaoondneted  herself  after  the  promise. 

A.  B.  vs.  C.  D.  771.  the Cowrt^ Term^  i8^. 

Said  defendant,  for  answer  to  said  complaint,  says  that  the  de- 
fendant made  the  said  promise  on  the  faith  and  under  the  suppo- 
sition that  the  plaintiff  had  been  and  was  a  chaste  and  modest 
woman,  and  a  person  of  correct  habits  and  demeanor;  but  that 
after  the  making  of  the  said  promise,  and  before  any  breach 
thereof,  the  defendant  discovered  that  the  plaintiff  had  not  been 
and  was  not  a  chaste  and  modest  woman,  and  a  person  of  correct 
habits  and  demeanor,  and  because  she  had,  after  said  contract 
and  before  this  suit,  behaved  herself  towards  one  C.  G.  in  an  un- 
chaste, immodest  and  lascivious  manner,  the  defendant  refused 
to  marry  the  plaintiff.  A.  G.  C,  Atfyfor  Defendant. 
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No.  92. 
Answer  that  the  time  for  the  marriage  had  not  elapsed. 

A.  B.  V8.  0.  D.         In  the Courts Term^  i8^. 

•  

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  day  agreed  on  had  not  elapsed  before  this  suit. 

W.  W.  D.,  AU'y  for  DefmcUmt. 

No.  98. 
Answer  of  mutual  rescission  of  eontract. 

A.  B.  V8.  0.  D.  In  the CovH^ Term^  i8 — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  before 
breach,  the  agreement  was  mutually  rescinded  by  the  plaintiff 
and  the  defendant.  C.  O.  D.,  Att^y  for  Defendant. 

No.  94. 
Answer  to  an  action  for  discharging,  tliat  the  plaintiff  was  incompetent. 

A.  B.  v%.  0.  D.  In  the Courts Term^  i8 — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  at  the  time 
of  the  making  of  the  said  agreement,  the  plaintiff  represented  to 
the  defendant  that  he  was  reasonably  competent  and  had  BofiB- 
cient  skill  and  ability  to  perform  the  said  service,  and  that  he, 
the  defendant,  entered  into  the  said  agreement  upon  the  faith  of 
such  representations;  whereas  the  plaintiff  was  not  reasonably 
competent  or  able  to  perform  the  said  service,  for  which  canse 
plaintiff  discharged  him,  which  is  the  alleged  breach. 

S.  T.  Q.,  AWy  for  Defendant. 

No.  95. 

Answer  that  the  plaintiff  misconducted  himself;  and  was  dismissed  on 

that  account. 

A.  B.  w.  0.  D.  In  the Cburty Termy  iS — . 

Said  defendant,  for  answer  to  the  complaint,  says  that  after  the 
making  of  the  said  contract,  and  before  the  alleged  dismissal,  the 
plaintiff  willfully  misconducted  himself  by  (here  specify  the  mis- 
conduct), wherefore  the  defendant  dismissed  the  plaintiff,  which 
is  the  alleged  breach.  S.  T.  A.,  Mfy  for  Defendant. 
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No.  96. 

General  answer  of  payment  to  the  whole  of  a  paragraph,  or  to  the  whole 

complaint. 

A.  B.  V8.  C.  D.         In  the Courtj Term,  iS—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  before 
action,  he  satisfied  and  discharged  the  plaintiff's  claim  bj  pay- 
ment W.  W.  W.,  AWyfor  Defendant. 

No.  97, 
Answer  of  payment  after  action. 

A.  B.  *09.  0.  D.  In  the Courts Term,  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  that  after 
action,  he  satisfied  and  discharged  the  plaintiff's  claim  by  pay- 
ment, and  now  brings  into  court  and  tenders  the  accrued  costs. 

W.  W.,  Att'yfor  Defmdcmt. 

No.  98. 
Answer  of  payment. 

A.  B.  V8.  0.  D.         In  the CovHy Term,  i8—. 

The  defendant,  for  answer  to  the  complaint,  comes  and  answers 

that  he  has  paid  the  plaintiff  the  sum  of dollars,  which 

was  the  full  amount  of  the  account  stated  in  the  plaintiff's  bill 
of  particulars.  A.  W.  G.,  Att^y  for  Defendant. 

No.  99. 
Answer  of  payment  on  a  jndgment. 

A.  B.  V8.  O.  D.         In  the Cowrt, Term,  i8—. 

The  defendant,  for  answer,  says  that  after  the  said  judgment 
was  recoTored,  and  before  action,  he  satisfied  and  discharged  the 
said  judgment  by  payment.     W.  0.  D.,  AtPyfor  Defendant. 
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No.  100. 

Answer  of  payment  into  court,  or  order  to  confess  judgment 

A.  B.  vs.  C.  D.         In  the Courtj Tenrij  iS—. 

The  defendant,  by ,  his  attorney,  brings  into  court  the 

sum  of dollars,  and  says  that  the  said  sum  is  enough  to 

satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter  herein 
pleaded,  with  all  costs  {or  now  offers  to  confess  judgment  for 

dollars,  and  in  open  court  notifies  the  plaintiff  thereof). 

A.  C.  D.,  AWyfoT  Defendant. 

No.  101. 
Answer  of  release. 

A.  B.  vs.  C.  D.         In  the Courts Term^  j8—. 

Said  defendant,  for  answer  to  the  complaint  (or  paragraph  of 
the  complaint),  says  that  after  the  alleged  claim  accrued,  and 
before  this  suit,  the  plaintiff,  by  deed,  of  which  a  copy  is  here- 
with filed,  and  for  the  consideration  therein  mentioned,  released 
the  defendant  therefrom.  C.  Q-.  A.,  Atffy  for  Defendant. 

No.  102. 

Answer  to  goods  sold  and  delivered,  that  the  goods  were  returned  and 

the  contract  rescinded. 

A.  B.  vs.  0.  D.        In  the 7-  Coxirt^ Term^  18—. 

Said  defendant,  for  answer  to  said  plaintiff's  complaint,  says 
that  after  the  sale  and  delivery  of  the  said  goods,  and  before  this 
suit,  it  was  agreed  between  the  plaintiff  and  defendant,  that  the 
defendant  should  return  and  redeliver  to  the  plaintiff  the  said 
goods,  and  that  the  plaintiff  should  accept  and  receive  back  the 
same,  in  satisfaction  and  discharge  of  the  causes  of  action;  and 
the  defendant  afterwards,  and  before  this  suit,  returned  and  re- 
delivered the  said  goods  to  the  plaintiff,  and  he  then  accepted 
and  received  back  the  same  upon  the  terms  aforesaid. 

C.  Q.  A.,  AWy  for  Defendant. 
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No.  108. 
Answer  of  set-off. 

A.  B.  vs.  0.  D.         In  the Courts TemVy  /<?— . 

Said  defendant,  for  answer  to  the  complaint,  says  that  the 
plaintiff  at  the  commencement  of  this  suit  was,  and  still  is,  in- 
debted to  the  defendant  for  goods  sold  and  delivered  to  the 
plaintiff  at  his  request,  of  all  of  which  a  bill  of  particulars  is 
herewith  filed,  in  an  amount  equal  to  the  plaintiff's  claim,  which 
amount  the  defendant  is  willing  to  set  off  against  the  plaintiff's 
daim.  A.  W.  K.,  Atfy  for  Defendant. 

No.  104. 
Answer  of  set-off  on  a  bill  accepted  by  plaintiff. 

A.  B.  t».  0.  D.         In  tfte Courty Term^  i8—. 

The  defendant,  for  answer  to  the  complaint,  says  that  the 

plaintiff  is  indebted  to  the  defendant dollars  upon  a  bill 

of  exchange,  bearing  date  the day  of ,  18 — ,  now 

overdue,  drawn  by  the  defendant  upon,  and  accepted  by,  the 

plaintiff,  requiring  the  plaintiff  to  pay  to  the  defendant, 

dollars, months  after  date,  and  of  which  a  copy  is  here- 
with filed,  and  the  plaintiff  offers  to  set  off  said  sum  against  the 
plaintiff's  claim  in  the  complaint  mentioned. 

A.  G.  C,  Atfy  for  Defmdcmt. 

No.  105. 
Answer  of  set-off  and  prayer  for  Judgment  for  the  balance. 

In  the Oi/rcuU  Coti/rtj Term^  i8—, 

A.  B.  vs.  C.  D. 

Said  defendant,  for  answer  to  the  complaint,  says  the  plaintiff 
is  juBtly  indebted  to  him  in  the  sum  of dollars,  for  per- 
sonal property  sold  the  plaintiff  before  the  commencement  of 
this  action,  being  more  than  double  the  sum  dne  the  plaintiff 
upon  the  claim  sued  on  here,  of  which  personal  property  a  bill 
of  particulars  is  herewith  filed,  and  defendant  offers  to  set  off  said 

sum  against  the  plaintiff 's  claim,  and  prays  judgment  for 

dollars  for  the  balance.  W.  G.  D.,  Att^y  far  Defenda/rU. 
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No.  106. 
The  general  denial  except  as  to  part,  and  a  tender  of  tiiat  part 

A.  B.  V8.  0.  D.         In  the Gourt, Temij  18—. 

For  answer  to  the  complaint,  the  defendant,  except  as  to  the 

sum  of dollars,  parcel  of  the  money  claimed,  says  that  he 

never  was  indebted  as  alleged,  and  he  denies  the  same,  and  as  to 

the  said  sum  of dollars,  parcel,  etc.,  the  defendant  says 

that  he  always  was,  and  still  is,  ready  and  willing  to  pay,  and  be- 
fore action  tendered,  and  offered  to  pay  to  the  plaintiff,  the  said 

sum  of dollars,  parcel,  etc.,  to  receive  which  the  plaintiff 

then  wholly  refused;  and  the  defendant  now  brings  the  same 
into  court  ready  to  be  paid  to  the  plaintiff. 

Q.  G.  C,  AWyfor  Defenda/fU. 

No.  107. 
Answer  of  part  payment  and  tender. 

A.  B.  V8.  0.  D.  In  the CovH^ Tertiiy  /<?— . 

For  answer  to  said  complaint,  the  defendant  comes  and  says 
that  he  has  paid  the  note  mentioned  in  the  plaintiff's  complaint, 

except  the  sum  of dollars;  and  before  the  plaintiff  brought 

his  suit,  he  tendered  to  the  plaintiff  said  sum  of dollars, 

and  now  brings  the  same  into  court  for  the  plaintiff. 

W.  G.  C,  AWy  far  DefendanL 

No.  108. 

Answer  to  a  complaint  on  the  warranty  of  a  horse,  that  the  defendant 
took  it  back,  and  delivered  another  to  the  plaintiff  in  satisfkction. 

A.  B.  V8.  0.  D.  In  the Gourty Termy  /<?— . 

Said  defendant,  answering,  says  that  after  the  accruing  of  the 
said  causes  of  action,  and  before  this  suit,  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  defendant  should  take 
back  from  the  plaintiff  the  said  horse,  and  should  deliver  to  the 
plaintiff  a  certain  other  horse  of  the  defendant,  in  satisfaction 
and  discharge  of  the  said  alleged  causes  of  action ;  and  the  de- 
fendant afterwards,  and  before  this  suit,  in  pursuance  of  the  said 
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agreement,  took  back  from  the  plaintiff  the  said  horse,  and  deliv- 
ered to  the  plaintiff,  and  the  plaintiff  received,  the  said  other 
horse,  in  satisfaction  and  discharge  of  the  said  alleged  causes  of 
action.  W.  W.  T.,  AU'y  for  Defmdant. 

Na  109. 

Answer  by  a  carrier,  saed  on  his  common-law  liability,  tbat  the  goods 

were  lost  by  beinii;  put  in  an  insecure  cask. 

A.  B.  w.  C.  D.         In  the Courts  '- Term^  i8—. 

Said  defendant,  for  answer  to  the  complaint,  says  as  to  the  not 
safe  and  secare  delivery  of  the  said  hogshead  of  oil  for  the 
plaintiff,  that  at  the  time  the  said  oil  was  delivered  to  him  as 
aforesaid,  the  same  was  contained  in  a  cask,  which  was  then  bad 
and  insufficient,  and  not  properly  secured  and  coopered,  without 
any  default  on  the  part  of  the  defendant,  for  which  reason,  and 
not  otherwise,  the  said  cask  or  hogshead  afterwards,  and  after 

the  defendant  had  conveyed  the  same  to ,  and  before  the 

defendant  could  safely  and  securely  deliver  the  said  oil  there  for 
the  plaintiff,  as  aforesaid,  broke,  burst,  and  gave  way,  and  the 
said  oil  therein  then  escaped  from  the  said  cask  or  hogshead,  and 
was  wholly  wasted  and  lost,  without  the  defendant's  fault. 

W.  W.,  AWy  for  Defendant. 

ijo.  110. 

Answer  containing  several  defenses  to  an  action  against  a  Justice  of  the 
peace  for  failing  to  collect  the  money  on  a  judgment  on  account  of 

In  the Circuit  Courts Tenn^  i8—. 

J.  A.  V8,  D.  A. 

Par.  1.  The  defendant,  for  answer,  says  that  the  note  upon 
which  said  judgment,  mentioned  in  the  complaint,  was  rendered, 
was  payable  to  said  J.  M.  A.  and  one  J.  E.  M.,  that  the  name  of 
said  A.  was  printed  in  large  letters  in  said  note,  and  the  name 
of  said  M.  was  written  in  said  note  in  very  small  letters,  and 
owin<^  to  the  defective  eyesight  of  the  defendant,  who  rendered 
said  judgment,  it  was  not  discovered  prior  to  the  rendition  of 
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said  judgment,  that  the  name  of  J.  E.  M.  was  in  said  note  as 
one  of  the  payees  thereof,  and  owing  to  said  oversight,  said  judg- 
ment was  rendered  in  favor  of  said  A.  alone,  although  the  said 
M.  was  and  is  equally  interested  in  said  judgment;  that  the  said 
M.,  immediately  after  the  rendition  of  said  judgment  on  behalf 
of  himself  and  said  A.,  instructed  this  defendant  not  to  issue  ex- 
ecution  until  otherwise  directed  by  himself  or  the  said  A. 

Par.  2.  The  defendant,  for  further  answer,  says  that  the  said 
A.^  both  before  and  after  the  rendition  of  said  judgment,  in- 
structed this  defendanl  not  to  issue  execution  on  said  judgment 
until  otherwise  directed  by  the  said  A. ;  that  said  A.  afterwards 
instructed  this  defendant  to  issue  execution,  and  this  defendant 
did  issue  execution  on  said  judgment  to  the  proper  oflScer. 

Par.  3.  The  said  T.  F.  G.  had  not,  at  the  time  of  the  rendi- 
tion of  said  judgment,  nor  at  any  time  subsequent  to  the  rendi- 
tion thereof,  any  property  or  effects  in county,  subject  to 

execution,  and  therefore  this  defendant  pleads  the  insolvency  of 
said  6.  in  bar  of  this  action,  except  as  to  nominal  damages  and 
costs.^  O.,  B.  &  G.,  AWya  far  Defend/mt. 

No.  111. 
Answer  to  a  complaint  on  a  replevin  undertaking. 

In  the Circttdt  Courts Term^  i8 — . 

L.  H.  V8.  V.  L.  and  E.  S.  B. 
The  defendant  B.,  by  J.  &  B.,  comes  and  for  answer  says: 

1.  He  denies  every  allegation  in  the  complaint. 

2.  The  property  mentioned  in  the  complaint  was  the  property 
of  the  said  L.  at  the  time  of  making  said  bond  or  undertaking, 
and  he  was  entitled  to  the  possession  thereof  when  the  sheriff 
delivered  the  same  to  him. 

Wherefore  the  plaintiff  ought  to  recover  merely  nominal  dam- 
ages for  the  breach  of  said  bond  or  undertaking.* 

J.  &  B.,  AWys  for  Defend<prUB. 

*  There  is  some  question  whether  this  paragraph  is  proper.  In  StockweQ  v. 
Byrne,  22  Ind  .6,  it  was  sanctioned;  bat  in  Allis  9.  Nanson,  41  Ind.  154,  the 
court  refused  to  decide  a  question  of  law  arising  on  demurrer  to  such  an  answer, 
because  the  matter  might  havtt  been  given  in  evidence  onder  the  geneial  denial. 

•Id. 
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CHAPTER  VI. 

ANSWERS  TO  ACTIONS  IN  TORT. 

Na  1.  Answer  in  trespass  far  enteiing  dose,  and  with  cattle  depastaringr,  etc., 
iliat  defendant's  oattLe  escaped  from  his  adjoining  land,  through  the 
defect  of  the  fences  of  plaintiff's  dose,  which  he  ought  to  haye  re- 
paired. 

2.  Answer  of  leave  and  license. 

3.  Answer  of  justification  that  the  words  were  spoken  in  discharge  of  duty 

by  the  defendant  as  an  attorney,  and  without  malice. 

4.  Answer  that  matter  published  is  true. 

5.  Answer,  in  an  action  for  libel,  that  the  writing  was  made  by  the  defend- 

ant as  a  member  of  an  inyestigating  committee  in  a  draich  trial. 

6.  Answer  of  the  statute  of  limitations. 

?•    Answer  justifying  moderate  correction  of  an  apprentice  for  disobedience. 

8.  Answer  that  defendant's  dog  attacked  the  plaintiff  because  he  irri- 

tated it. 

9.  Answer  in  an  action  by  a  landlord  against  his  tenant  for  remoying  fix- 

tures, justifying  the  removal  of  them  as  tenant's  fixtures. 

10.  That  the  plaintiff  directed  the  defendants  not  to  execute  the  writ. 

11.  Answer  to  an  action  of  trespass,  justifying  under  right  of  support  and  of 

entry  to  maintain  and  repair  support  to  defendant's  house. 

12.  Answer  that  the  defendant  assaulted  the  plaintiff  in  endeavoring  to  pre- 

vent him  from  assaulting,  etc.,  a  third  person. 
18.    Justification  by  defendant  that  the  assault  was  committed  in  defense  of 

his  own  house  or  land. 
14    Answer  justifying  an  arrest,  etc.,  on  suspidon  of  felony. 

15.  Answer  justifying  an  arrest,  etc,  of  felony  conmiitted  by  the  plaintiff. 

16.  Answer  justifying  an  imprisonment  to  prevent  an  assault  on  the  defend- 

ant and  to  preserve  the  i>eace. 

17.  Answer  justifying  the  removal  of  goods  incumbering  defendant's  prem- 


18.  Answer  of  liberum  tenementum, 

19.  Answer  of  the  same  as  to  port,  and  general  denial  of  trespass  as  to 

other  i)art. 

20.  Another  form,  justifying  as  the  servant  of  the  freeholder. 

21.  Answer  of  special  property. 

22.  Answer  of  lien  by  a  tradesman  for  work. 

23.  Answer  of  general  lien  by  an  attorney. 

24.  Answer  to  paragraph  for  the  detention  of  deeds,  that  they  were  deposited 

as  security  for  a  debt 
Vol.  L— 44 
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No.  25.  Anflwer  of  lien  by  a  carrier. 

26.  Answer  of  immemorial  right  at  common  law. 

27.  Answer  of  a  prescriptive  right  to  use  water  for  a  mill. 

28.  Answer  of  a  private  right  of  way  eivjoyed  for  twenty  years. 

29.  Answer  of  justification  imder  a  public  right  of  way. 

30.  Answer  of  a  public  highway,  justifying  the  removal  of  obstructions. 
81.  Answer  justifying  assault  because  plaintiff  was  a  trespasser. 

32.    Answer  of  license  of  {Aaintiff  and  other  defeoses. 

38.    Answer  of  property  in  the  dose  on  which  trespaM  was  committed. 

84.    Answer  of  tenant  justifying  under  lease  from  ancestor  of  the  plainfflL 

No.  1. 

Answer  in  trespass  for  entering  close,  and  with  cattle  depasturing,  etc., 
that  defendant's  cattle  escajM  fh>m  his  adjoining  land  through  the 
defect  of  the  fences  of  plainti^s  close,  which  he  ought  to  have  repaired. 


A.  B.  vs.  0.  D.         In  the Courts Ter^riy  /<P— . 

Said  defendant,  answering,  says  that  at  the  time  of  the  alleged 
trespasses  he  was  possessed  of  a  close  adjoining  the  said  close  of 
plaintiff,  and  the  plaintiff  and  all  other  tenants  and  occupiers  of 
the  said  close  of  the  plaintiff,  then  and  at  all  times  of  right  ought 
to  have  maintained  and  repaired  the  places  between  the  said  dose 
of  the  defendant,  and  the  said  close  of  the  plaintiff,  so  as  to  pre- 
vent cattle  lawfully  being  and  depasturing  in  those  closes  respect- 
ively, from  escaping  out  of  the  one  into  the  other  of  them 
through  defects  of  the  said  fences;  and  because  the  said  fences 
at  the  time  of  the  alleged  trespasses  were  ruinous  and  in  decay, 
for  want  of  repair  thereof,  the  said  cattle  then  lawfully  being 
and  depasturing  in  the  said  close  of  the  defendant,  escaped  out 
of  the  said  close  of  the  defendant,  into  the  said  close  of  the 
plaintiff,  through  the  defects  of  the  said   fences  between  the  said 
closes,  and  were  in  the  said  close  of  the  plaintiff,  which  are  the 
alleged  trespasses.  A.  G.,  AWyfor  Defend^mt. 

Na  2. 
Answer  of  leave  and  license. 

A.  B.  V8.  0.  D.         In  the Courts Temij  i8 — . 

Said  defendant,  answering,  says  that  he  did  what  is  complained 
of  in  the  complaint,  by  the  plaintiff's  leave  and  license. 

W.  C.  D.,  Atfyfor  Defendant. 
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No.  8. 

Answer  in  Justification  that  the  words  were  spoken  in  discharge  of  dnty 
by  the  defendant  as  an  attorney,  and  without  malice. 


In  the Circuit  Court, Temiy  i8 — . 

A.  B.  m.  0.  D. 

Said  defendant,  answering  1.he  plaintiff's  complaint,  says  that 
the  words  set  oat  in  the  complaint,  wherein  the  defendant  is 
alleged  to  have  charged  the  plaintiff  with  willful  and  corrupt  per- 
jury,  were  spoken  by  the  defendant  in  the  discharge  of  his  duty 
as  an  attorney  at  law  in  the  legitimate  discussion  of  the  testi- 
mony of  the  plaintiff,  as  a  witness  in  the  trial  of  a  cause  in  the 

circuit  court,  at  its term,  18 — ,  wherein  the  plaintiff  herein 

was  plaintiff,  and  P.  P.,  for  whom  the  defendant  was  then  and 
there  the  attorney,  was  defendant,  and  said  words  were  so  spoken 
without  malice.  W.  G.  H.,  AtPy  for  Defendant. 

No.  4. 
Answer  that  matter  published  is  tme. 

A.  B.  w.  0.  D.         In  the Court, Term,  i8—. 

Defendant,  for  answer  to  the  complaint  herein,  says  that  the 
plaintiff,  before  the  publication  of  the  alleged  libel,  feloniously 
did  steal,  take  and  carry  away,  certain  goods  and  chattels  of  one 

E.  F.,  to  wit,  one  horse  of  vidue  of dollars. 

A.  G.  D.,  At&y  for  Defendcmt. 

No.  5. 

Answer,  in  an  action  for  libel,  that  the  writing  was  made  by  the  defend- 
ant as  a  member  of  an  investigating  committee  in  a  church  triaL 

In  the Circuit  CovH, Term,  i8 — . 

A.  B.  vs.  0.  D. 

Said  defendant  says  that  the  writing  copied  into  said  complaint 
is  the  report  of  a  committee  duly  appointed  by  a  meeting  of  the 

church  of ,  of  which  plaintiff  then  was  a  member, 

to  investigate  certain  charges  of  immorality  then  pending  in  said 
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chnrch  against  the  plaintiff;  that  said  report  was  mutnallj  agreed 
upon  between  the  defendant  and  P.  P.  and  C.  C,  the  other  mem- 
bers of  said  committee,  as  the  substance  of  the  evidence  given 
before  them  as  such  committee,  and  was  written,  signed  and  de- 
livered to  said  meeting  without  malice,  and  in  discharge  of  the 
defendant's  duty  as  chairman  of  said  committee. 

W.  G.  A.,  AWy  for  DefendanJt. 

Xo.6. 
Answe^  of  the  statute  of  limitations. 

A.  B.  V9.  C.  D.         In  the Courts Term,  j8—. 

Said  defendant,  answering,  says  that  the  alleged  cause  of  action 

did  not  accrue  within years  before  this  suit. 

G.  G.  W.,  AWyfor  Defendwrd. 

No.  7. 
Answer  justifying  moderate  correction  of  an  apprentice  for  disobedieiice. 

A.  B.  vs,  0.  D.         In  the Courts Temiy  i8—. 

Said  defendant,  answering,  says  that  the  plaintiff  was  the  ap- 
prentice of  the  defendant  in  his  trade  and  business  of  a -, 

and  behaved  and  conducted  himself  saucily  and  contumaciously 
towards  the  defendant,  and  refused  to  obey  the  lawful  commands 
relating  to  his  duty  as  such  apprentice,  whereupon  he,  the  de- 
fendant, then  moderately  corrected  him,  the  plaintiff,  for  his  said 
misbehavior,  in  a  moderate  and  gentle  manner,  and  this  is  the 

wrong  and  injury  complained  of. 

W.  W.,  AWyfoT  Defendant. 

No.  8. 
Answer  that  defendant's  dog  attacked  the  plaintiff  because  heinritaled  it 

A.  B.  vs,  C.  D.         In  tlie Courts Term^  i8—. 

Said  defendant,  answering,  says  that  the  plaintiff,  without  the 
leave  or  license,  and  against  the  will  of  the  defendant,  and  with- 
out any  reasonable  cause  or  lawful  occasion,  teased  and  irritated 
the  said  dog;  and  that  the  attacking  and  biting  of  the  plaintiff 
by  the  said  dog  were  entirely  caused  and  occasioned  by  the  said 
teasing  and  irritating  of  the  said  dog. 

W.  W.,  AWyfor  Dtfendawt. 
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Na  9. 

Answer  in  an  action  by  a  landlord  against  his  tenant  for  removing  fix- 
tures, justifying  the  removal  of  them  as  tenant's  fixtures. 

A.  B.  V8.  0.  D.     In  the Courts  Term,  i8 — . 

Said  defendant,  answering,  says  that  the  said  fixtures  were 
tenant's  fixtures,  belonging  to  the  defendant,  which  he,  as  tenant 
of  the  said  dwelling,  yhA  lawfully  entitled  to  pull  down  and  re- 
move during  his  tenancy  of  the  said  dwelling  house;  and  the  de- 
fendant during  his  said  tenancy  carefully  pulled  down  and 
removed  the  same,  and  in  so  doing  unavoidably  a  little  damaged 
the  walls  of  the  said  dwelling  house,  doing  no  unnecessary  dam- 
age thereto,  and  the  defendant,  before  the  end  of  his  said  tenancy, 
repaired  and  restored  the  said  walls,  which  are  the  alleged  griev- 
ances. W.  W.  G.,  AWyfor  Defendant. 

No.  10. 
That  the  plaintiff  directed  the  defendant  not  to  execute  the  -writ. 

A.  B.  V8.  0.  D.  In  the CovH^ Term,  i8 — . 

Said  defendant,  answering,  says  that  after  the  delivery  of  the 
said  writ  to  the  defendant,  as  such  sherifi'  as  aforesaid,  and 
before  the  said  return  thereof,  and  before  the  commencement  of 
this  suit,  the  plaintiff  ordered  and  directed  the  defendant,  under 
the  said  writ,  not  to  levy  the  said  moneys  on  the  said  goods  and 
chattels,  and  then  discharged  the  defendant  from  further  execut- 
ing the  said  \^rit  on  the  said  goods  and  chattels,  or  any  of  them, 
as  alleged.  G.  G.  H.,  AtPy  for  Defendant. 

Na  11. 

Answer  to  an  action  of  trespass,  justifying  under  a  right  of  support  and 
of  entry  to  maintain  and  repair  support  to  defendant's  house. 

A.  B.  vs.  0.  D.     '  In  the Court, Term,  i8—. 

Said  defendant,  answering,  says  that  at  the  time  of  the  alleged 
trespasses  he  was  possessed  of  a  dwelling  house  adjoining  the 
said  close  and  wall  of  the  plaintiff,  and  the  respective  occupiers 
of  the  said  dwelling  house,  for  years  before  this  suit^ 
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enjoyed  as  a  right,  and  without  interruption,  the  right  and  ease- 
ment of  having  certain  parts  of  the  said  dwelling  house  built  into 
and  supported  by  certain  parts  of  the  close  and  wall  of  the  plaint- 
iSj  and  of  breaking  and  entering  the  said  close  and  wall  of  the 
plaintiff  for  the  purpose  of  repairing  and  maintaining  the  said 
parts  of  the  said  dwelling  house,  and  of  doing  there  all  things 
necessary  in  that  behalf  from  time  to  time,  as  occasion  should 
require;  and  the  said  alleged  trespasses, were  an  exercise  by  the 
defendant  of  the  said  right.     G.  G.  W.,  AtPyfor  Defendant. 

No.  12. 

Answer  that  the  defendant  assaulted  the  plaintiff  in  endeavoring  to  pre- 
vent him  from  assaulting,  etc,  a  third  person. 

A.  B.  m.  0.  D.         In  the Courts -^Ternhj  i8 — ^. 

Said  defendant,  answering,  says  that  the  plaintiff  first  assaulted 

E.  F.,  the of  the  defendant,  and  was  continuing  to  do  so, 

whereupon  the  defendant  gently  laid  his  hands  on  the  plaintiff, 
in  order  to  preserve  the  peace,  doing  no  more  than  was  necessary 
for  that  purpose,  which  is  the  alleged  assault. 

W.  G.  C,  AWy  for  Defmdant. 

No.  13. 

Jostiflcation  by  defendant  that  the  assault  was  committed  in  defense  of 

his  own  house  or  land. 


A.  B.  V8.  0.  D.  In  the CovH^ Term,  i8—. 

Said  defendant,  answering,  says  that  he  was  possessed  of  land 
whereon  the  plaintiff  was  trespassing  and  doing  damage;  where- 
upon the  defendant  requested  the  plaintiff  to  leave  the  said  land, 
which  the  plaintiff  refused  to  do,  and  thereupon  the  defendant 
gently  laid  his  hands  on  the  plaintiff,  in  order  to  remove  him, 
doing  no  more  than  was  necessary  for  that  purpose,  which  is  the 
alleged  trespass;  and  thereupon  the  plaintiff  being  still  on  the 
said  land,  resisted  and  assaulted  the  defendant,  who  thereupon 
necessarily  committed  the  said  trespasses  in  liis  own  defense,  and 
in  defense  of  the  possession  of  his  said  house. 

W.  W.  0.,  AWy  for  Defendant. 
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No.  14. 
Answer  justifying  an  arrest,  etc.^  on  suspicion  of  felony. 

A.  B.  vs.  C.  D.        In  the Courts Termj  /<?— . 

Said  defendant,  for  answer,  says  that  before  any  of  the  alleged 
trespasses  the  defendant's  goods  were  feloniously  stolen  by  some 
person  unknown  to  the  defendant,  and  the  eaid  goods  were  shortly 
afterwards  found  concealed  in  the  plaintiff  *s  house,  whereupon 
the  defendant,  having  reasonable  and  probable  cause  for  suspect- 
ing, and  suspecting  that  the  plaintiff  had  feloniously  stolen  the 
said  goods,  gave  him  into  the  custody  of  a  constable  duly  author- 
ized, and  caused  him  to  be  imprisoned,  so  that  he  might  be  dealt 
with  according  to  law,  which  are  the  alleged  trespasses. 

W.  G.  A.,  Atfy  for  Defendant. 

No.  15. 
Answer  jnstifjring  an  arrest,  etc,  of  felony  committed  by  the  plaintiff. 

A.  B.  vs.  C.  D.        In  the Courts Termj  i8 — . 

Said  defendant,  answering,  says  that  at  the  time  of  the  alleged 
trespasses  the  plaintiff  had  stolen  certain  goods  of  the  defendant, 
whereupon  the  defendant  gave  the  plaintiff  into  the  custody  of 
a  constable  duly  authorized,  and  caused  him  to  be  imprisoned, 
so  that  he  might  be  dealt  with  according  to  law,  which  are  the 
alleged  trespasses.  W.  0.  0.,  Atf^y  for  Defendant. 

No.  16. 

Answer  Justifying  an  imprisonment  to  prevent  an  assault  on  the  defend- 
ant, and  to  preserve  the  peace. 

A.  B.  vs.  0.  D.        In  the Courts Term^  i8—. 

Said  defendant,  answering,  says  that  immediately  before  the 
alleged  trespasses,  the  plaintiff  assaulted  and  beat  the  defendant, 
in  breach  of  the  peace,  and  was  about  further  to  assault  and  beat 
the  defendant,  and  to  break  the  peace,  whereupon  the  defendant, 
to  prevent  the  plaintiff  from  further  assaulting  and  beating  him, 
and  to  preserve  the  peace,  gave  the  plaintiff  into  custody  of  a 
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policeman  duly  authorized  in  that  behalf,  in  order  that  he  might 
be  dealt  with  according  to  law  in  respect  of  the  premises,  which 
are  the  alleged  trespasses.         0.  0.  G.,  Atfy  for  Def&ndami,  ' 

No.  17. 

Answer  justifying  the  removal  of  goods  incumbering  defendant's  prem- 
ises. 

A.  B.  V8,  0.  D.  In  the Courty Term,  iS—. 

Said  defendant,  answering,  says  that  at  the  time  of  the  said 
trespass,  he  was  lawfully  possessed  of  a  certain  close,  and  the 
said  goods  and  chattels  were  then  wrongfully  in  the  said  close, 
incumbering  the  same,  and  doing  damage  there  to  the  defendant, 
whereupon  the  defendant  took  the  same  and  removed  and  car- 
ried them  a  small  and  convenient  distance,  and  there  left  the 
same  for  the  plaintiff's  use,  doing  no  more  damage  than  was 
necessary,  which  is  the  alleged  trespass. 

W.  W.  C,  Atfyfor  Defendant. 

No.  18. 
Answer  of  libemm  tenementnm. 

A.  B.  V8.  0.  D.  In  the Court, Temtj  j^— . 

Said  plaintiff,  answering,  says  that  at  the  time  of  the  alleged 
trespasses  the  said  close  was  the  freehold  of  the  defendant. 

W.  W.  G.,  Atfyfar  Defendant 

No.  19. 

Answer  of  the  same  as  to  part,  and  general  denial  of  trespaaa  as  to 

other  part. 

A.  B.  DS.  0.  D.         In  the Courty Term,  i8 — . 

Said  defendant,  answering,  says  that  a  part  of  the  close  men- 
tioned in  the  plaintiff's  complaint  was  the  soil  and  freehold  of 
the  defendant,  the  same  being  described  as  follows,  etc.  And 
he  denies  that  he  broke  or  entered  any  part  of  said  close,  except 
the  part  above  described.        W.  W.  P.,  AWyfor  Defendant. 
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No.  20. 
Another  form,  justifying  as  the  servant  of  the  freeholder* 

A.  B.  vs.  C.  D.         In  the Courtj Teifrij  i8 — . 

Said  defendant,  answering,  sajB  that  at  the  time  of  the  alleged 
trespasses  the  said  close  was  the  freehold  of  A.  B.,  and  the  de- 
fendant, as  the  servant,  and  by  the  command  of  the  said  A.  B., 
broke  and  entered  into  the  said  close  and  committed  the  said  al- 
leged trespasses.  W.  W.  P.,  AWyfor  Dtfendant. 

No.  21. 
Answer  of  special  property. 

A.  B.  V8.  0.  D.        In  the Courts Term^  i8—. 

The  said  defendant  comes,  and  admits  that  said is  the 

general  property  of  the  plaintiff,  but  avers  that  the  defendant 
has  a  special  property  therein  by  reason  of  his  having  attached 
the  same  as  the  plaintiff's  property,  by  virtue  of  a  writ  which 
was  delivered  to  the  defendant,  who  was  then  a  deputy  sheriff 

in  the  said  county  of ,  for  service,  and  the  action  is  now 

pending;  and  so  the  defendant  denies  that  he  has  converted  said 
to  his  own  use.  0.  Q.  A.,  AtVy  for  Defendctnt. 

No.  22. 
Answer  of  lien  by  a  tradesman  for  work. 

A.  B.  V8.  C.  D.         In  the CovH^ Term^  i8—. 

Said  defendant,  answering,  says  that  the  said  goods  were  deliv- 
ered by  the  plaintiff  to  the  defendant,  to  be  by  him,  in  the  way 

of  his  business  of  a ,  repaired  for  the  plaintiff  for  reward, 

and  the  defendant  received  the  said  goods  and  chattels,  and  sup- 
plied materials  for  repairing  the  same,  and  the  reasonable  reward 
payable  to  the   defendant  therefor   amounted  to  the  sum  of 

.  dollars,  whereof  the  plaintiff  had  notice,  but  did  not 

pay  the  same,  and  the  same  is  still  due  and  unpaid;  wherefore 
the  defendant  detained,  and  still  detains  the  said  goods  upon  a 
lien  and  security  for  the  said  sum,  being  the  detention  in  the 
complaint  mentioned.  W.  A.  G.,  AWy  for  Defendant. 
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No.  28. 
Answer  of  general  lien  by  an  attorney* 

A.  B.  vs.  0.  D.         In  the Courts Termj  iS—, 

Said  defendant,  answering,  says  that  before  tlie  said  detention 
in  the  complaint  mentioned,  the  plaintiff  delivered  the  said  in- 
straments  in  writing  to  the  defendant,  then  and  still  being  his 
attorney,  as  such  attorney,  solicitor  and  conveyancer,  for  the  pur- 
pose of  enabling  the  defendant  to  do  and  transact  divers  affairs 
and  business  for  the  plaintiff  with  and  in  respect  to  the  said  in- 
struments in  writing,  and  the  same  have  ever  since  remained  in 
the  possession  of  the  defendant;  and  the  defendant  says  that  the 
plaintiff,  at  the  time  of  the  detention  aforesaid,  was  and  still  is 
indebted  to  the  defendant  in  a  large  sum  for  work  and  labor  done 
by  the  defendant  as  such  attorney,  solicitor  and  conveyancer  for 
the  plaintiff,  and  upon  his  retainer,  and  at  his  request,  and  for 
fees  payable  to  the  defendant  in  respect  thereof,  and  for  money 
paid,  laid  out  and  expended  by  the  defendant  as  such  attorney, 
solicitor  and  conveyancer  for  the  plaintiff,  and  at  his  request; 
wherefore  the  defendant  retained  and  still  retains  the  same. 

A.  G.  C,  Att^y  for  Defendant. 

Ko.  24. 

Answer  to  a  paragraph  for  the  detention  of  deeds,  that  they  were  depos- 
ited as  security  for  a  debt. 

A.  B.  vs.  0.  D.         In  the Cov/rtj Temiy  i8—. 

Said  defendant,  answering,  says  that  before  the  alleged  deten- 
tion the  plaintiff  deposited  the  said  deeds  and  instruments  in 
writing  with  the  defendant,  to  be  by  him  kept  as  a  pledge  and 
security  for  and  until  the  repayment  by  the  plaintiff  to  the  de- 
fendant of dollars,  then  lent  by  the  defendant  to  the  plaint- 
iff upon  the  security  of  the  said  deeds  and  instruments  in  writ- 
ing, and  the  defendant  received  and  had  the  same  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  at  the  time  of  the  alleged 

detention  the  said dollars  was  and  still  is  due  and  unpaid 

to  the  defendant;   wherefore  the  defendant  detained  the  said 
deeds  and  instruments  in  writing,  which  is  the  alleged  detention. 

W.  W.  G.,  AU'y  far  Defendant. 
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No.  25. 
Answer  of  lien  by  a  carrier. 

A.  B.  vs.  C.  D.        In  the Courtj Temiy  i8—. 

Said  defendant,  answering,  says  that  the  said  goods  were  de- 
livered to  the  defendant,  who  received  the  same  to  be  carried  as  a 
common  carrier,  and  at  the  time  of  their  detention,  and  the  defend- 
ant had  a  lien  upon  the  said  goods  for  money  payable  by  the 
plaintiff  to  the  defendant  for  the  carriage  of  the  said  goods  as 
aforesaid,  which  said  money  had  not  been  paid;  wherefore  the 
defendant  detained  the  said  goods. 

W.  W.  P.,  AU'y  for  Defendant. 

No.  26. 
Answer  of  immemorial  right  at  common  law. 

A.  B.  vs.  0.  D.         In  the Courts Term^  j8—. 

Said  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  defendant,  at  the  time  of  the  alleged  grievances,  was 
seized  in  fee  of  a  mill,  and  he  and  all  those  whose  estate  he  had 
therein  from  time  immemorial  enjoyed  the  right  of  diverting  and 
using  the  water  of  the  said  stream  for  working  the  said  mill,  and 
the  alleged  grievances  were  a  use  by  the  defendant  of  the  said 
right.  W.  W.  G.,  AWy  for  DefmcUmt. 

No.  27. 
Answer  of  a  prescriptive  ri j^ht  to  nse  water  for  a  milL 

A.  B.  vs.  0.  D.  In  the Courts Term,  j8 — . 

Said  defendant,  for  answer  to  the paragraph  of  the  com- 
plaint, says  that  the  defendant,  at  the  time  of  the  alleged  grievances, 
was  possessed  of  a  mill,  the  occupiers  whereof  for  twenty  years 
before  this  suit  enjoyed  as  of  right,  and  without  interruption,  the 
right  of  diverting  and  using  the  water  of  the  said  river  for  the 
working  of  the  said  mill,  and  the  alleged  grievances  were  a  use 
by  the  defendant  of  the  said  right. 

W.  W.  G.,  AU'y  for  Defendcmt. 
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No.  28. 
Answer  of  a  private  right  of  way  eivjoyed  for  twenty  years. 

A.  B.  V8.  C.  D.         In  the Cowrt^ Term^  i8^-. 

Said  defendant,  answering,  says  that  the  defendant  at  the  time 
of  the  alleged  trespasses  was  possessed  of  land,  the  occupiers 
whereof  for  twenty  years  before  this  suit  enjoyed  as  of  right 
and  without  interruption,  a  way  on  foot,  and  with  cattle,  from 
a  public  highway  over  the  said  land  of  the  plaintiffs  to  the  said 
land  of  the  defendants,  and  from  the  said  land  of  the  defendants 
over  the  said  land  of  the  plaintiffs,  to  the  said  public  highway,  at 
all  times  of  the  year,  for  the  more  convenient  occupation  of  the 
said  land  of  the  said  defendant,  and  that  the  alleged  trespasses 
were  a  use  by  the  defendant  of  the  said  way. 

W.  W.  G.,  AU'y  for  Defmdant. 

No.  29. 
Answer  of  justification  under  a  public  right  of  way. 

A.  B.  vs.G,  D.         In  the Courts Term^  iS — . 

Said  defendant,  answering,  says  that  before  and  at  the  time  of 
the  alleged  trespasses  there  was,  and  of  right  ought  to  have  been, 
a  certain  common  and  public  highway  into,  through,  over  and 
along  the  said  close,  for  all  persons  to  go,  return,  pass  and  re- 
pass, on  foot  and  with  horses  and  other  cattle  and  carriages,  at 
their  free  will  and  pleasure;  wherefore  the  defendant  having 
occasion  to  use  and  using  the  said  way,  committed  the  said  tres- 
passes. W.  0.  D.,  Atfy  for  Defendant. 

Ko.  80. 
Answer  of  a  public  highway  justifying  the  removal  of  obstmctions. 

A.  B.  vs.  C.  D.         In  the Court, Term,  i8 — . 

• 

Said  defendant,  answering,  says  that  at  the  time  of  the  alleged 
trespasses  there  was,  and  of  right  ought  to  have  been,  a  common 
and  public  highway  over  the  said  land  of  the  plaintiff  for  all 
persons  to  go  and  return,  on  foot  and  with  horses,  cattle  and 


[ 


No.  31.]  ANSWERS  TO  ACTIONS  IN  TORT.  701 

carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure; 
and  the  the  defendant,  having  occasion  to  use  the  said  way,  then 
entered  into  and  upon  the  said  land  of  the  plaintiff  and  along 
the  said  highway,  then  using  the  same  as  he  lawfully  might  for 
the  cause  aforesaid,  and  because  the  said  wall  had  been  erected 
and  then  was  wrongfully  in  and  across  the  said  highway,  obstruct- 
ing  the  same  and  preventing  the  convenient  use  thereof,  the  de- 
fendant necessarily  pulled  down  and  destroyed  the  said  wall  for 
the  purpose  of  using  the  said  highway,  doing  no  unnecessary 
damage  in  that  behalf,  which  are  the  alleged  trespasses. 

W.  W.  G.,  AtVy  for  Defendant. 

No.  81. 
Answer  justifying  assault  because  the  plaintiff  was  a  trespasser* 

In  the Circuit  Courts Term^  j8 — ; 

A.  L.  vs.  H.  S. 

Par.  1.  The  defendant,  for  answer  to  the  plaintiff's  complaint, 
says  that  at  the  time  of  the  committing  of  the  grievances  men- 
tioned in  the  complaint,  the  plaintiff  was  in  the  act  of  commit- 
ting a  trespass  on  the  defendant's  premises  and  real  estate,  by  then 
and  there  leading  certain  horses  over  and  across  the  defendant's 
sidewalk;  that  the  defendant  thereupon  remonstrated  with  the 
plainti£F,  and  requested  him  to  desist,  and  to  remove  himself  and 
said  horses  from  the  defendant's  premises  and  from  said  sidewalk, 
which  the  plaintiff  refused  to  do,  and  thereupon  the  defendant 
removed  the  plaintiff  and  said  horses  from  said  sidewalk,  using 
no  more  force  or  violence  than  was  rendered  absolutely  necessary 
by  the  plaintiff's  resistance  and  refusal  to  leave  said  premises 
and  sidewalk,  and  this  is  the  same  trespass  and  assault  and 
battery  complained  of  in  the  plaintiff's  complaint. 

Par.  2.  The  said  plaintiff  committed  the  first  assault  and 
battery  on  this  defendant,  and  assailed  him  with  great  force  and 
violence,  and  defendant  in  resisting  said  assault  and  battery,  and 
'  in  defending  himself  from  the  assault  and  violence,  committed 
the  grievances  mentioned  in  the  plaintiff's  complaint,  and  in  doing 
so  naed   no  more  force  or  violence  than  was  necessary. 

B.  &  G.,  AU'ysfor  Defendant. 
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No.  82. 
Answer  of  license  of  plaintiff  and  other  defenses. 

In  the Circuit  Courts Terni^  i8—. 

J.  H.  R  and  M.  0.  D.  m  R  W.  S. 

Par.  1.  Said  defendant,  for  answer  to  the  plaintiffs'  com- 
plaint, says  that  the  supposed  wrongs  and  injuries  complained 
of  in  said  complaint  were  committed  with  the  knowledge  and 
consent,  leave,  and  license  of  the  plaintiffs. 

Par.  2.  The  premises  mentioned  in  the  complaint  are  the 
soil  and  freehold  of  the  defendant,  and  not  of  the  plaintiiFs, 
wherefore  defendant  prays  judgment.     . 

Far.  3.  The  plaintiffs  and  defendant  are  tenants  in  common 
of  and  in  the  premises  mentioned  in  the  complaint,  wherefore 
the  defendant  had  a  right  to  perform  the  acts  complained  of; 
and  defendant  says  that  as  to  the  tearing  down  of  said  privy,  he 
pulled  the  same  down  for  repairs  and  built  a  new  and  better 
one  in  its  stead,  without  injury  or  damage  to  the  plaintiffs,  and 
with  their  leave. 

Par.  4.  Said  defendant  further  says  that  said  plaintiffs  never 
had  any  right  or  title  to  the  premises  mentioned  in  the  com- 
plaint, except  what  they  derive  by  deed  of  conveyance  from  one 
J.  F.,  a  copy  whereof  is  herewith  filed;  that  said  J.  F.  intended 
by  said  deed,  instead  of  conveying  the  said  premises  described 
in  the  complaint,  to  convey  to  said  plaintiffs,  and  they  intended 
to  acquire  a  mere  right  of  way  over  the  alley  of  four  feet^  men- 
tioned in  said  deed  and  complaint,  in  common  with  the  owner  of 

the  part  of  said  lot ,  lying  southwest  of  said  alley,  and  of 

which  the  defendant  is  now  the  owner  in  fee,  but  by  mistake  of  the 
draftsman  said  right  was  coupled  with  the  ownership  of  another 
part  of  said  lot;  and  defendant  says  that  said  J.  F.,  being  still  the 
owner  of  said  comer  lot  mentioned  in  said  deed  and  complaint,  by 
a  deed  conveyed  to  this  defendant  a  right  of  way  over  said  lot  and 
the  right  of  common  occupancy  of  said  privy,  and  he  thereupon, 
with  the  leave  and  license  of  the  plaintiffs,  proceeded  to  empty 
the  vault  of  said  privy,  which  was  full,  and  to  take  down  the  old 
building,  which  was  insufficient,  alid  built  a  new  and  better  one, 
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and  while  building  said  privy  and  constmcting  his  wall  along 
said  alley,  he  used  the  same  for  ingress  and  egress,  not  hinder- 
ing the  plaintiffs  from  the  use  thereof,  and  these  are  the  pre- 
tended wrongs  and  injuries  complained  of. 

Wherefore  defendant  prays  that  his  title  to  the  use  of  said 
alley  and  said  privy,  in  common  with  the  plaintiffs,  may  be 
quieted,  that  said  deed  may  be  reformed,  and  that  defendant  may 
recover  his  costs.  A.  J.,  Att^y  for  Defendant. 

No.  33. 
Answer  of  property  in  the  close  on  which  trespass  was  committed. 

In  the OircuU  Courts Termy  j8 — . 

W.  A.  C.  vs.  B.  F.  A. 

The  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  the  close  mentioned  in  the  plaintiff's  complaint  was,  at  the 
time  of  the  removal  of  the  rails  mentioned  in  the  complaint,  and 
still  is  the  close  and  property  of  this  defendant,  and  the  defend- 
ant therefore  moved  said  rails,  as  he  lawfully  might.  That  the 
defendant  and  the  plaintiff  are  the  owners  of  adjoining  land,  and 
the  plaintiff  placed  said  rails  over  his  line,  and  on  the  lands  of 
the  defendant,  and  this  defendant  removed  said  rails  and  placed 
them  on  the  plaintiff's  land,  not  wishing  to  deprive  the  plaintiff 
of  the  same,  doing  no  unnecessary  injury  thereto. 

B.  &  G.,  AWys  for  Defendant. 

No.  34. 
Answer  of  tenant  justifying  under  lease  from  ancestor  of  plaintiit 

In  the Ci/rcuU  CovHy Term^  i8 — . 

J.  P.  vs.  N.  0. 

Par.  1.  The  premises  mentioned  in  the  complaint  were  held 
by  defendant  as  tenant  from  year  to  year  of  J.  M.,  who  was  the 
ancestor  and  father  of  the  plaintiffs,  C.  B.,  J.  H.,  and  G.  M., 

from  the day  of ,  18 — ,  until  the  death  of  the  said 

J.  M-,  "which  took  place  in ,  18 — ,  and  that  the  griev- 
ances complained  of  in  the  plaintiff's  complaint  consist  of  the 
clearing,  fencing  and  reducing  to  cultivation  during  said  tenancy 
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by  the  defendant,  of  certain  wood  land,  part  of  the  premises  de- 
scribed in  8aid  complaint,  and  that  said  clearing  was  done  with 
the  knowledge  and  consent  of  the  said  J.  M.,  and  with  his  leave, 
and  by  his  license,  he  being  at  the  time  the  owner  of  the  premises, 
and  that  said  clearing,  instead  of  being  an  injury  or  damage  to 
the  premises,  was  an  advantage  to  the  same,  and  Increased  the 
value  thereof. 
Par.  2.  That  J.  M.  was  the  owner  of   said  premises  in  the 

complaint  mentioned,  until  his  death,  in ,  18 — ^  and  after 

his  death  the  plaintiff  K.,  as  administrator  of  the  estate  of 
the  said  J.  M.,  deceased,  and  as  guardian  of  his  infant  children, 
C,  J.  and  G.  M.,  the  said  children  being  non-residents  of  the 
state,  and  not  competent  to  take  care  of  said  land,  leased  said 
premises  in  the  complaint  mentioned,  to  this  defendant,  from 

the day  of ,  18 — ,  to  the  day  of ^ 

18 — ,  which  was  subsequently  extended  to  the  day  of 

,  18 — ;  and  that  the  grievances  complained  of  in  the  com- 
plaint consisted  in  the  clearing,  fencing  and  reducing  to  cultiva- 
tion during  said  tenancy  by  this  defendant  of  certain  wood  land, 
part  of  the  premises  described  in  said  complaint,  and  that  the 
said  clearing  was  done  with  the  knowledge  and  consent  of  the 
said  plaintiff  N.,  and  by  his  leave  and  license  as  administrator 
and  guardian  as  aforesaid,  and  during  the  progress  of  said  clear- 
ing the  premises  were  visited  by  said  plaintiff  J.  A.  C,  who  in- 
spected said  clearing  then  in  progress,  and  requested  the  defend- 
ant to  continue  the  same,  and  that  the  said  clearing,  instead  of 
being  an  Injury  or  damage  to  the  premises,  was  an  advantage  to 
the  same,  and  greatly  IncreaBed  the  value  thereol 

W.  W.  G.,  AWyfar  DefendcMt. 
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CHAPTER  VII. 

EEPLIES. 

Na  1.    Reply  to  oa  answer  of  the  statute  of  limitations  in  tort  tbat  the  defend- 
ant has  been  absent  from  the  state. 

2.  Reply  to  answer  of  accord  and  satisfaction  that  the  same  were  ob- 

tained by  fraud. 

3.  Reply  of  an  acknowledgment  in  writing  within  six  years. 

4.  Reply  in  three  paragraphs,  setting  np  fraud,  want  of  consideration  and 

incompetency  by  drunkenness,  to  an  answer  of  release. 
&    Reply  to  an  answer  that  the  defendant  was  drunk  when  he  made  the 
note  sued  on,  that  when  he  became  sober  he  promised  to  pay  the 
same. 

6.  Reply  to  an  answer  setting  up  a  defense  to  a  promissory  note  against 

an  assignee,  of  failure  of  consideration,  setting  up  an  estoppel. 

7.  Reply  to  an  answer  of  composition  that  the  same  was  obtained  by  fraud. 

8.  Reply  to  an  answer  setting  up  fraud,  that,  in  an  action  between  the  same 

parties,  the  same  defense  was  made  to  one  of  a  series  of  bonds  or 
other  obligations  based  upon  the  same  transaction,  there  was  a  judg- 
ment which  operates  as  an  estoppel. 

9.  Reply  in  two  paragraphs  to  an  answer  setting  up  infancy. 

10.  Reply  of  affirmance  to  an  answer  to  an  action  upon  a  promissory  note, 

setting  up  infancy. 

11.  Reply  to  an  answer  of  infetncy  that  the  defendant  confbrmed  his  promise 

after  he  became  of  age. 

12.  Reply  to  an  answer  of  statute  of  limitations,  of  exception  of  nan-resi' 

dence  on  the  part  of  the  defendant 

13.  Reply  to  answer  of  the  statute  of  limitations  setting  up  exceptions,  with 

general  denial. 

14.  Reply  of  the  statute  of  limitations  to  an  answer  of  set-off  or  counter- 

claim. 

15.  Reply  that  tiie  plaintiff  tendered  the  amount  of  the  lien. 

16.  Reply  of  turn  est  factum  to  an  answer  setting  up  a  release  by  deed. 

17.  Reply  of  nul  tid  record  to  answer  of  judgment  recovered  in  the  same 

court. 

18.  Reply  of  an  estoppel  to  a  defense  of  soil  and  freehold  in  the  defendant, 

in  action  of  trespass,  that  the  question  of  title  between  the  parties 
has  been  ac|judicated  in  another  action. 

19.  Reply  of  excess  to  an  answer  in  justification,  in  an  action  of  trespass. 

20.  Reply  to  a  justification  in  trespass,  for  iiguiy  to  goods,  that  the  same 

were  incombeiing  defendant's  premises, 
Toi-  I.— 45 
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No.  1. 

Reply  to  answer  of  the  statute  of  limitations  m  tort  that  the  defendant 

has  been  absent  firom  the  state. 


In  the Cvrouit  Cawrt^ Term^  i8—. 

A.  B.  V8.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that 
said  defendant  has  been,  and  was,  from  the  time  of  the  accrnin^ 
of  plaintiff's  canse  of  action  nntil  within  ten  days  of  the  bring- 
ing of  this  suit,  absent  from  the  state  of  Indiana. 

N.  P.,  AWy  for  PlairUiff. 

Ko.2. 

Reply  to  an  answer  of  accord  and  satisftu^on  that  the  same  were  ob- 
tained by  firand. 

In  the Ciromt  Courts Term,  i8 — . 

A.  B.  V8.  0.  D. 

Said  plaintiff,  for  reply  to  the  answer  of  the  defendant,  says 
that  he  took  from  the  defendant  said  note  mentioned  in  the  said 
answer  in  satisfaction  of  the  debt  sued  on  herein,  upon  the  &ith 
of  the  representation  of  defendant  that  said  D.  D.,  maker  thereof^ 

was  solvent,  and  the  owner  of acres  of  land,  whereas  he  was 

wholly  insolvent,  and  was  not  the  owner  of  any  land,  which  the 
defendant  well  knew,  but  of  which  the  plaintiff' was  wholly  ignor- 
ant; that  as  soon  as  the  plaintiff  discovered  that  the  representa- 
tions of  the  defendant  aforesaid  were  false,  and  that  said  D.  D. 
was  wholly  insolvent  and  having  no  indorsement  of  said  defend- 
ant upon  said  note,  the  same  being  payable  to  him,  the  plaintiff 
tendered  said  note  to  the  defendant,  but  he  refused  to  receive  the 
same,  and  the  plaintiff  now  here  brings  the  same  into  court. 

T.  T.,  AWy  far  Plaintiff. 

No.  3. 
Reply  of  an  acknowledgment  in  writing  within  six 


A.  B.  m.  0.  D.        In  the Cowrt^ Temiy  /«?— . 

Said  plaintiff,  for  a  reply  to  the  defendant's  answer  (or  to  the 
paragraph  of  defendant's  answer),  says  that,  within  six 
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years  before  the  bringing  of  this  action,  the  defendant  executed 
a  writing,  a  copy  whereof  is  herewith  filed,  by  which  he  acknowl- 
edged  said  debt^  and  agreed  to  pay  the  same. 

T.  Z.,  AWy  for  Plaintif. 

No.  4. 

Reply  in  three  paragraphs,  setting  np  frand«  want  of  consideration, 
and  incompetency  by  dronkenness  to  an  answer  of  release. 

In  the CircnAvt  Courts Term^  i8 — . 

A.  B.  vs.  a  D. 

Par.  1.  Said  plaintiff,  for  reply  to  the  answer  of  said  defendant, 
says  the  release  set  np  in  said  answer  was  obtained  by  fraud  in 
this,  that  said  plaintiff,  being  absent  from  home,  met  the  defend- 
ant, who  represented  to  him  that,  in  pursuance  of  a  previous 
agreement,  he  had,  in  the  absence  of  the  plaintiff,  delivered  at 

his  mill bushels  of  wheat,  and    alleging   that  it  was 

necessary  for  the  protection  of  the  defendant's  credit  that  he 
should  have  the  deed  to  show  to  his  creditors,  he  requested  the 
plaintiff  to  execute  the  same,  which  he  did,  relying  upon  the 
truth  of  said  representations;  but  the  plaintiff  says  that  said 
defendant  had  not  delivered  said  wheat,  or  done  any  other  act  or 
thing  in  satisfaction  of  the  debt  sued  on. 

Par.  2.  For  further  reply,  the  plaintiff  says  that  said  plaintiff 
was,  at  the  time  he  executed  said  deed,  so  drunk  he  did  not  un- 
derstand the  object,  purport  or  effect  of  the  same. 

Par.  3.  For  further  reply,  said  plaintiff  says  said  deed  men- 
tioned in  the  answer  was  made  without  any  consideration  what- 
ever. W.  W.  0.,  AU'y  for  Plamtiff. 

No.  5. 

Reply  to  answer  that  the  defendant  was  dmnk  when  he  made  the  note, 
and  that  when  he  became  sober  he  promised  to  pay  the  same.' 

In  the Circuit  Cowrt^ Term^  i8—. 

A.  B.  w.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer  (or  to  the 
paragraph  of  defendant's  answer)  (or  to  the and 

<  Bishop  on  Contracts,  §  806,  and  notes  1  and  2 ;  Jost  n,  Williams,  42  Ind.  565. 
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paragraphs  of  defendant's  answer),  says  that  after  the 


defendant  became  sober,  and  in  every  respect  sound  in  mind,  he 
ratified  said  note  and  promised  to  pay  the  same,  it  having  been 
made  upon  a  good  and  valid  consideration. 

T.  W.  G.,  Atfy  for  Flamtif. 

No.e. 

Beply  to  an  answer,  setting^  up  a  defense  to  promissory  note  against  an 
assignee,  of  foUore  of  oon8idei*ation,  setting  np  an  estoppeL 

In  the CircfiU  Court, Term,  i8—. 

A.  B.  V8,  C.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer  (or  the 
paragraph  of  the  defendant's  answer),  says  that  said  de- 


fendant is  estopped  from  setting  up  his  said  defense  to  said  note 
sued  on  herein,  because  he  says  that  notwithstanding  the  sud 

note  is  not  commercial  paper,  yet  on  the day  of , 

18 — ,  when  the  said  P.  P.  was  about  to  assign  said  note  to  the 
plaintiff,  he  called  upon  the  defendant  and  inquired  whether  he 
had  any  defense  to  said  note,  and  defendant  said  he  had  none, 
and  that  plaintiff  might  safely  buy  it,  and  thereupon,  relying 
upon  said  representations,  the  plaintiff  paid  full  value  for  and 
took  an  assignment  of  said  note,  said  defendant  then  well  know- 
ing all  the  facts  upon  which  he  now  relies  for  a  defense. 

0.  C,  AWy  for  Plairvbiff. 

No.  7. 
Aeply  to  an  answer  of  compositioa  that  the  same  was  obtained  by  firaad.' 

In  the Circuit  Court, Term^  /<?— . 

A.  B.  m  C.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that  said 
defendant  obtained  the  assent  and  signature  of  the  plaintiff  to 
said  agreement  of  composition  by  fraud,  in  this:  that  while  the 
said  agreement  stipulated  that  said  creditors  of  the  defendant 

would  accept per  cent,  of  their  claims  in  satisfaction  of 

their  respective  demands,  provided  all  defendant's  creditors  be- 

>  Eahn  «.  Gnnberts,  9  Ind.  430. 
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became  parties  to  said  agreement,  yet,  in  order  to  procure  the 
signature  and  assent  of  one  J.  J.,  a  creditor  of  the  defendant, 

for dollars,  to  said  agreement,  said  defendant  secretly,  and 

without  the  knowledge  of  the  plaintiff  or  his  (defendant's)  other 

creditors,  agreed  to,  and  did  pay  him  a  greater  sum,  to  wit, 

per  cent,  of  his  claim,  and  thereupon  the  plaintiff,  deeming  said 
conduct  fraudulent,  refused  to  accept  the  terms  of  said  agreement. 

T.  S.,  AWy  for  PUintiff, 

No.  8. 

Reply  to  an  answer  setting  up  fraud,  that,  in  an  action  between  the  same 
parties,  the  same  defense  was  made  to  one  of  a  series  of  bonds  or  other 
obligations  based  upon  the  same  transaction,  there  was  a  Judgment 
which  operates  as  Jhi  estoppel. 

« 

In  the OvrcwU  Court y TeTm^  i8—. 

A.  B.  vs.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer  (or para- 
graph), says  that  the  bond  sued  on  in  this  action  is  one  of  a  series 
of  one  hundred,  secured  by  the  same  deed  of  trust,  and  issued  by 
the  defendant  to  the  plaintiff  at  the  same  time,  and  upon  the  same 

consideration.    That  at  the term  of  the  circuit 

court,  in  the  state  of  ,  18 — ,  the  plaintiff  brought  an  action 

against  said  defendant  upon  another  of  said  series  of  bonds,  and 
said  defendant  appeared  to  said  action,  and  filed  his  answer,  set- 
tings np  the  identical  defense  contained  in  his  answer  here;  that 
thereupon  said  plaintiff  replied  thereto,  and  upon  a  trial  of  the 
issue  of  fact  the  plaintiff  had  judgment  against  said  defendant 
for  the  amount  of  said  bond;  wherefore  the  plaintiff  says  said 
defendant  is  estopped  to  set  up  said  defense. 

W.  A.,  AWy  for  Plaintiff. 
No.  9. 
fieply  in  two  paragraphs  to  an  answer,  setting  np  infJEuicy . 

In  the Circuit  Cowrt^ Term^  i8 — . 

A.  B.  w.  0.  D. 

The  reply  of  the  plaintiff  to  the  second  and  third  paragraphs 
of  the  defendant's  answer  to  the  first  and  second  paragraphs  of 
the  plaintiff's  complaint: 
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Par.  1.  Said  plaintiff,  for  reply  to  the  fiaid  second  paragraph 
of  said  answer  to  the  first  paragraph  of  the  complaint,  says  that 
the  personal  property  mentioned  in  said  first  paragraph  of  said 
complaint  was  a  suit  of  plain,  strong,  winter  clothes,  of  which 
the  defendant  was,  when  they  were  sold  him,  greatly  in  need. 

Par.  2.  For  reply  to  the  third  paragraph  of  defendant's  an- 
swer to  the  second  paragraph  of  the  complaint,  the  plaintiff  says 

that  on  and  after  the day  of ,  18 — ,  and  after  the 

defendant  had  attained  the  age  of  twenty-one  years,  he  kept  and 
still  keeps  the  horse  mentioned  in  said  paragraph  (or  recognized 
the  valid  existence  of  his  liability  for  said  snm  so  claimed  in  said 
paragraph,  and  promised  to  pay  the  same). 

P.  G.,  4^V/^  Plamtiff. 

Na  10. 

Reply  of  affirmance  to  an  answer,  to  an  acton  upon  a  promissory  note, 

setting  np  infancy,  i 

In  the Circuit  Cov/rt^ Term^  i8—^ 

A.  B.  m  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that  on 

the day  of  ,  18 — ,  said  defendant  having  before 

that  time  attained  the  age  of  twenty-one  years,  affirmed  said  note, 
and  promised  to  pay  the  same.  C.  C,  AU^yfor  Plaintiffs 

No.  11. 

Reply  to  an  answer  of  influicy,  that  defendant  confirmed  his  promise  after 

he  became  of  age. 

A.  B.  w.  0.  D.         In  ihe Cov/rt^ 75?rm,  /<?— . 

Said  plaintiff,  for  reply  to  the  defendant's  answer  (or  to  the 

paragraph  of  defendant's  answer),  says  that  the  defendant, 

before  this  snit,  and  after  he  attained  the  age  of  twentj-one  years, 
by  a  writing  made  and  signed  by  him,  of  which  a  copy  is  here- 
with filed,  ratified  and  confirmed  the  said  contract  in  the  com- 
plaint mentioned.  P.  P.  O.,  AWy  for  Plaintiff. 

^\  Panons  cm  Oont.  d21.    Caaes  cited  in  note  '*  e.** 


Noe.  12-14.]  REPLIES.  711 

No.  12. 
Reply  to  an  answer  of  statute  of  limitations,  of  exception  of  non-residence 

on  tlie  part  of  tlie  defendant. 

In  the Circuit  Court j Temij  i8 — . 

A.  B.  w.  0.  D. 

Said  plaintiff,  for  reply  to  the  answer  of  the  defendant  (or  to* 
the paragraph  of  defendant's  answer),  says  that  said  de- 
fendant has  been  a  non-resident  of  the  state  of  Indiana,  and  a 

resident  of  the  state  of ,  more  than years  since  the 

plaintiff's  cause  of  action  accrued,  so  that,  deducting  said  period 

of  non-residence, years  have  not  elapsed  since  the  cause  of 

action  sued  on  herein  accrued.      W.  "W.,  AtPy  for  Plaintiff. 

No.  13. 

Reply  to  answer  of  the  statute  of  limitations  setting  up  exceptions,  with 

(general  deniaL 

In  the Circuit  Cowrt^ Terra^  i8—. 

A.  B.  vs.  0.  D. 

Said  plaintiff,  for  reply  to  defendant's  answer,  says: 

Far.  1.    He  denies  each  and  every,  allegation  in  said  answer 

contained. 

Par.  2.    Said  plaintiff,  for  further  reply  to  said  answer  (or 

said paragraph  of  said  answer),  says  that  the  plaintiff, 

from  the  time  of  the  accruing  of  the  action  herein  continuously 

tip  to  the day  of ,  18 — ,  being  less  than  two  years 

before  the  commencement  of  this  action,  was  beyond  seas,  that 

isy  he  resided  in  Oxford,  England  (or  was  a  person  of  unsound 

mind)  (or  was  an  infant,  under  the  age  of  twenty-one  years)  (or 

was  a  married  woman,  being  all  that  time  the  wife  of  one  W.  W.). 

W.  G.  O.,  AWy  for  Plaintiff. 

No.  14. 
Beply  of  a  release  to  an  answer  of  setoff  or  counterclaim. 

A.  B.  w.  0.  D.         In  the Court, Temiy  iS—. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that 
the  alleged  set-off  has  been  released  by  deed,  of  which  a  copy  is 
herewith  filed.  W.  W.,  AU'yfor  Plaintiff. 
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Na  15. 
Reply  that  the  plaintiff  tendered  the  amonnt  of  the  lien.^ 

A.  B.  V8.  C.  D.         In  the  —i Courts Tem^  i8—. 

Said  defendant,  answering,  says  that  before  the  said  detention 

the  plaintiff  tendered  and  offered  to  pay  to  the  defendant 

dollars,  in  satisfaction  and  discharge  of  the  said  lien,  such  sum 
being  sufficient  to  satisfy  and  discharge  the  same,  and  then  re- 
quested the  defendant  to  deliver  up  to  the  plaintiff  the  said  goods; 
and  the  defendant  refused  to  accept  the  said  sum,  or  deliver  up 
the  said  goods,  which  sum  plaintiff  brings  into  court. 

W.  G.  A.,  AWy  for  Defendcmt. 

No.  16. 
Reply  of  non  est  fhctnm  to  an  answer  setting  up  a  release  by  deed. 

In  the Circuit  Cowrt^ Term^  i8—. 

A.  B.  V8.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that 
the  deed  of  release,  of  which  a  copy  is  filed  with  defendant's  an- 
swer, is  not  the  plaintiff's  deed,  as  he  swears.  C.  D. 

Subscribed  and  sworn  to  before  me,  this day  of ^ 

18—.  W.  W.,  Cl^k. 

J.  H.,  AW^y  for  Defendcmt. 

No.  17. 

Reply  of  nnl  tiel  record  to  answer  of  judgment  recovered  in  the  same 

court. 

A.  B.  w.  C.  D.         In  the CovH, Term^  i8—. 

Said  plaintiff,  for  reply  to  the  defendant's  answer  (or  the 

•  paragraph  of  defendant's  answer),  says  that  there  is  not 

any  record  of  the  said  supposed  recovery  in  the  said  answer 
mentioned,  remaining  in  the  said  court  here,  as  the  defendant 
has  alleged.  W.  W.,  AWy  for  JPlaintif. 

>  E.  &.  C.  R  R  Ck>. «.  Marsh,  67  Ind.  605. 
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No.  18. 

Beply  of  an  estoppel  to  a  defense  of  soO  and  freehold  in  the  defendant,  in 
an  action  of  trespass,  that  the  question  of  title  between  the  parties 
has  been  abjudicated  in  another  action. 


In  the Circvdi  Ccmrty Termy  i8—. 

A.  B.  w.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that 
said  defendant  is  estopped  to  set  up  title  to  the  premises,  etc., 

mentioned  in  the  complaint,  because  he  says  that  at  the 

term  of  the circuit  court,  18 — ,  said  defendant  impleaded 

the  plaintiff  in  an  action  therein  for  the  possession  of  said  prem- 
ises, alleging  title  thereto  in  fee';  that  the  plaintiff  appeared  to 
said  action  and  filed  an  answer  denying  said  defendant's  title, 
whereupon  such  proceedings  were  had  that  final  judgment  was 
rendered  in  said  action  upon  said  issue  in  favor  of  the  plaintiff 
herein  and  against  the  defendant  herein,  which  remains  of  record 
in  said  court,  unreversed  and  in  full  force. 

0.  0.,  AU'y  for  Plamtiff. 

No.  19. 
Reply  of  exeess  to  an  answer  in  justification  in  action  of  trespass. 

In  the Circuit  CovH^ Tenrhy  i8—. 

A.  B.  VB.  0.  D. 

Said  plaintiff,  for  reply  to  the  defendant's  answer,  says  that 
said  defendant  used  more  force  than  was  necessary  to  remove  the 
plaintiff  from  his  premises  (or  to  repel  the  plaintiff's  assault 
upon  him)  (or  to  prevent  the  plaintiff  from  injuring  said  D.  D.); 
whereby  the  plaintiff  became  and  was  a  trespasser  and  a  wrong- 
doer from  the  beginning.  0.  0.,  Atffy  for  Plamtiff, 
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No.  20. 

Reply  of  a  jnstifloation,  in  tresimsB  for  injiiry  to  goods,  that  the  same 

were  incnmbering  defendant's  premises. 

In  the Circuit  Courts Term^  i8 — . 

A.  B.  m.  0.  D. 

Said  plaintiff,  for  reply  to  the  answer  of  the  defendant,  says 
that  said  defendant  so  negligently  and  carelessly  handled  said 
goods  in  their  removal  that  he  broke  and  destroyed  the  boxes 
containing  the  same,  whereby  said  goods  were  wasted,  soiled, 
injured  and  destroyed;  whereby  said  defendant  became  a  wrong* 
doer  from  the  begining.  P.  P.,  AWy  for  Plaintiff.  |, 

Note. —  It  is  deemed  unnecessary  to  multiply  forms  of  replies,  as  the 
affirmative  reply  to  an  affirmative  answer  differs  little  in  the  form  of  the  sub- 
stanlial  averments  from  the  affirmative  answer.  And  where  the  form  is  not 
supplied  in  this  chapter  in  any  given  case,  resort  may  be  had  to  the  fonns 
of  answers  in  like  cases. 
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CHAPTER  VIII. 

FORMS  IN  SPECIAL  PEOCEEDINGS,  ANCILLARY 
PROCEEDINGS  AND  ACTIONS  IN  PARTICULAR 
CASES. 

ATTAOHHEirr. 

No.    1.  Complaint  filed  under,  in  attachment. 

2.  Affidavit. 

8.  Undertaking. 

4.  Order  of  attachment. 

5.  Return  indorsed  on  the  order  of  attachment. 

6.  Inventozy  to  accompany  the  return. 

7.  Undertaking  for  return  of  property. 

8.  Answer  of  the  defendant  in  attachment  putting  in  ifsue  the  affidavit. 

9.  Motion  to  quash  an  order  of  attachment  for  insufficiency  of  the  affida- 

vit or  undertaking. 

10.  Order  in  motion  to  quash  proceedings  in  garnishment  for  insufficiency 

in  affidavit  or  undertaking  in  attachment,  or  affidavit  or  summons 
m  garnishment. 

11.  In  motion  to  quash  an  order  for  the  possession  of  personal  property  (writ 

of  replevin). 

12.  For  sale  of  perishable  property  in  attachment. 
18.    In  answer  of  garnishee. 

14.  In  appearance,  demurrer  or  answer  of  garnishee  as  a  defense  where  the 

defendant  does  not  appear. 

15.  In  filing  under  the  proceediug  in  attachment. 

16.  Judgment  in  attachment  where  creditors  have  filed  under. 

17.  Judgment  in  attachment  upon  notice  without  personal  judgment. 

18.  Summons  in  garnishment. 

19.  Affidavit  in  garnishment  after  or  at  time  of  attachment. 

20.  Affidavit  in  garnishment  before  attachment. 

21.  Answer  of  garnishee. 

22.  Affidavit  for  filing  under. 

23.  Judgment  in  attachment  where  the  defendant  appears  to  the  main 

action,  but  not  to  that  of  the  creditor  filing  under,  and  there  is  a 
garnishee  but  no  property  attached. 

24.  Judgment  in  attachment  upon  publication  where  there  is  the  answer 

of  a  garnishee,  and  property  attached,  real  and  personal. 

25.  Judgment  in  attachment  where  there  is  property  attached  and  creditors 

filing  under,  and  where  there  is  an  answer  of  a  garnishee. 

26.  Special  execution. 
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AflflKSSMKTTT  OF  DAKAGB8. 

No.  27.  Complaint  in  ad  quod  damnum, 

28.  Another  form,  where  the  corporation  is  plaintifE'. 

29.  Writ  for  the  assessment  of  damages. 

30.  Oath  of  jurors. 

31.  Award  of  damages. 

32.  Assessment  of  damages,  sherifTs  return. 
83.  Instrument  of  appropriation. 

34.  Instrument  of  appropriation  for  port  of  a  street. . 

35.  Notice  indorsed  upon  the  instrument  of  appropriati0iu 

36.  Warrant  of  appointment. 
87.  Oath  of  appraisers. 

38.  Appeal — Exceptions. 

89.  Order. 

OONTEICPT. 

40.  Information  or  aoensation. 

41.  Attachment. 

42.  Answer. 

43.  Order. 

DIYOBCB. 

44.  Petition  for  divoroe,  cruel  treatment. 

45.  Petition  for  divorce,  unchastity  and  cruel  treatment  of  the  wife. 

46.  Petition  stating  several  causes  in  the  alternative. 

47.  Petition  for  divorce,  failure  to  provide  and  cruel  treatmanty  with  prayer 

for  ii^unction. 

48.  Petition  for  iigunction. 

49.  Cross  petition. 

50.  Petition  for  divorce,  abandonment. 

51.  Affidavit  for  allowance  of  attorney *8  fees  and  alimony. 

52.  Another  form  of  affidavit. 

53.  Orders  in  divorce,  injunction. 

54.  Restraining  order. 

55.  Application  for  allowance  upon  cross  petition. 

56.  Attachment  for  failure  to  comply  with  the  order  of  the  court. 

57.  Upon  application  for  custody  of  children  pending  the  suit. 

58.  Order  at  the  hearing. 

59.  Order  at  the  hearing  upon  publication. 

60.  Application  to  open  the  judgment  and  proceedings  by  a  paxty  oon- 

structively  served. 

61.  Order  on  hearing  applications  for  opening  judgment  and  making  de- 

fense. 

HABEAS  00RPU8. 

62.  Petition. 
68.  Petition. 

64.  Return. 

65.  Return  of  gnardiaa. 
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No.  66.  Affidavit  in  discharge  of  arrest  for  contempt. 

67.  Order  upon  filing  of  the  petition. 

68.  Order  upon  appearance,  retom  and  hearing. 

69.  Order  in  case  of  contempt  in  failure  to  obey  the  writ 

70.  Order  for  temporary  custody. 

71.  Order  on  the  hearing  of  a  proceeding  for  contempt,  and  awarding  cos- 

tody  of  an  In&mt. 

IITFORICATION. 

72.  Complaint. 

73.  Complaint. 

74.  Complaint. 

74  (a).  Judgment  of  ouster  against  a  nulroad  corporation. 

75.  Final  judgment  of  ouster. 

76.  Final  judgment  dissolving  a  corporation. 

77.  Affidavit  for  contempt. 

78.  Order  for  attachment  upon  Mlure  to  surrender  office  and  books,  etc. 

INJUNCTION. 

79.  Complaint. 

80.  Notice. 

81.  Notice. 

82.  Undertaking. 

83.  Restraining  order. 

84.  Affidavit  of  violation  of  order^ 

85.  Order  upon  application  for  a  temporaiy  iigunction  and  hearing  on  notice. 

86.  Temporaiy  restraining  order. 

87.  Motion  to  dienolve  injunction  in  term  time. 

88.  For  %n  attachment  against  a  party  violating  an  iigunction. 

BBCBIVJUU 

89.  Complaint. 

90.  Notice. 

91.  Undertaking. 

92.  Notice  of  motion  to  remove. 

93.  Order  on  application  for  a  receiver. 

94.  Orders  against  the  parties  to  the  action  for  failuie  to  deliver  property 

to  the  receiver. 

95.  Entry  of  deposit  in  court. 

96.  Orderincaseof  refusal  of  party  to  make  deposit  in  court 

HECHANIC*S  UEN. 

97.  Complaint 

98.  Complaint  —(a  peculiar  cajse). 

99.  Complaint 

100.  Complaint  against  a  married  woman. 

101 .  Notice  of  daim  by  contractor  to  owner. 

102.  Notice  for  railroad  Hen. 

103.  Notice  of  lien  hy  sab-oontiaetorB  and  others  contracting  with  primaxy 

contractor. 
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No.  104.  Notice  o£  lien. 

105.  Notice  of  lien,  another  fonn. 

106.  Notice  of  lien,  another  form. 

107.  Decree  for  the  enforcement  of  a  mechanic's  or  builder's  lien. 

106.  Decree  where  the  owner  of  the  building  is  sued  by  sab-oonizactor  or 
material  man,  upon  notice  to  the  owner  of  tiie  debt  of  the  primaiy 
contractor. 

MAITDATB. 

109.  Complaint. 

110.  Complaint  against  a  city  corporation  to  compel  the  leyy  of  a  tax. 

111.  Alternative  writ — order. 

112.  Return  of  alternative  writ 

113.  Peremptory  writ. 

114.  Alternative  writ. 

115.  Return  and  hearing,  awarding  or  refusing  peremptory  wnt. 

FBOHIBmOK. 

116.  Complaint. 

117.  Order  for  issuance  of  writ. 

118.  Return,  hearing  and  determination  of  the  cause. 

FABTinOK. 

119.  Complaint. 

120.  Answer. 

121.  Complaint. 

122.  Answer. 

^  123.  Interlocutory  decree. 

124.  Clerk's  certificate  to  decree. 

125.  Oath  of  commissioners  indorsed  on  copy  of  deoee. 

126.  Decree  upon  default  or  answer,  prajring  partition  by  defendants. 

127.  Report  of  commissioners. 

128.  Order  of  confirmation. 

129.  Report  of  commissioners  that  the  property  cannot  be  divided  witbont 

iiyury. 

130.  Order  of  sale. 

131.  Order  of  confirmation. 

132.  Report  of  sale. 

133.  Exceptions. 

134.  Report  of  final  payment. 

135.  Order  for  deed. 

136.  Commissioners'  deed. 

BBPLSTOf. 

137.  Complaint. 

138.  Affidavit. 

139.  Undertaking  of  defendant  to  retain  the  property. 

140.  Plaintiff's  undertaking  to  return  property. 

141.  Order  of  seizure. 

142.  Affidavit  of  concealment. 
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No.  143.    Answer  daiming  title  to  the  property  and  askmg  for  jadgment  of 
retam,  in  addition  to  the  general  denial. 

144.  Answer  Alftimmg  property  by  yirtae  of  an  execution  against  the  owner 

of  the  property. 

REVIEW. 

145.  Complaint  upon  new  matter. 

146.  Complaint  for  enor  on  the  face  of  the  record. 

147.  Order. 

ATTACHMENT. 

No.  1. 
Complaint  filed  under,  in  attachment. 

State  ot  LmiANA, County — S8. 

In  the Circuit  Courty Temiy  i8—. 

A.  B.  m  0.  D. 
Said  plaintiff  complains  of  said  defendant,  and  says  that  on 

the day  of  ,  18 — ,  said  defendant,  by  his  note, 

now  overdue,  and  of  which  a  copy  is  herewith  filed,  promised  to 
pay  the  plaintiff dollars,  which  remains  unpaid;  where- 
fore plaintiff  demands  judgment  for dollars.  And  plaintiff 

further  says  there  is  a  proceeding  in  attachment  pending  in  said 
court  against  said  defendant,  in  favor  of  one  W.  G.,  and  the 
plaintiff  files  herewith  his  affidavit  and  undertaking,  and  prays 
to  be  made  a  party  to  said  proceeding. 

W.  G.  A.,  AWy  for  PlavrMff. 

No.  2. 
Affidavit. 

State  of  Indiana, County ^ 

In  the Courts ,  Term^  i8 — . 

A.  B.  vs.  C.  D.  and  E.  F. 

The  plaintiff  A.  B.  says  that  the  claim  in  this  action  against 
the  defendants  is  for  money  due  on  a  note  or  (for  money  due  on 
a  bill  of  exchange),  or  (for  money  due  on  a  check),  executed  by 
said  defendants  to  the  plaintiff,  a  copy  of  which  is  filed  with  the 
complaint,  or  (for  goods,  wares  and  merchandise,  sold  and  deliv- 
ered to  defendant),  a  bill  of  particulars  of  which  is  filed  with  the 
complaint;  that  the  claim  is  just  and  that  he  believes  he  ought 
Xjo  recover  dollars;  that  the  defendants  are  non-resi- 
dents of  this  state,  or  (that  the  defendants,  or  one  of  them,  is 
a  foreign  corporation),  or  (that  the  defendants,  or  one  of  them,  is 
secretly  leaving  the  state,  with  intent  to  defraud  his  creditors), 


\ 
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or  (that  the  defendants,  or  one  of  them,  has  left  the  state,  with 
intent  to  defraud  his  creditors),  or  (that  the  defendants,  or  one  of 
them,  so  conceal  themselves  that  a  summons  cannot  be  served 
upon  them),  or  (that  the  defendants  are  removing,  or  attempting 
to  remove,  their  property  subject  to  execution,  or  a  material  part 
thereof,  out  of  this  state,  not  leaving  enough  therein  to  satisfy  the 
plaintiff's  claim),  or  (that  tlie  defendants  have  sold,  conveyed  or 
otherwise  disposed  of  their  property  subject  to  execution,  or 
suffered  or  permitted  it  to  be  sold  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  their  creditors),  or  (that  the  defendants 
are  about  to  sell,  convey  (or  otherwise  dispose  of)  their  property 
subject  to  execution,  with  such  intent  to  cheat,  hinder  and  delay 
his  (or  their)  creditors). 

Subscribed  and  sworn  to  before  me^  this day  of , 

18—.  0.  a,  Clerk. 

No.  8. 
Undertaking. 

In  the Courts Term,  i8—. 

A.  B.  vs.  0.  D.  and  E.  F.    . 

We  undertake  that  the  plaintiff  A.  B.  will  duly  prosecute  his 
proceedings  in  attachment  in  this  action,  and  will  pay  to  the  de- 
fendants C.  D.  and  £.  F.  all  damages  which  may  be  sustained 
by  them  if  the  proceedings  of  the  plaintiff  shall  be  wrongful  and 
oppressive.       \  W.  H.  0. 


^  No.  4.  A   B. 

Order  of  attaeliment 

State  of  Iin)iAKA| County ^ 

In  the Cvrcmt  Courts Term^  i8—. 

A.  B.  V8.  0.  D.  and  E.  F. 

The  State  of  Indiana  to  the  Sheriff^  of County: 

You  are  commanded  to  seize  and  take  into  your  possession 
the  personal  property,  and  attach  the  lands  of  the  defendant,  in 
your  county,  not  exempt  from  execution,  or  so  much  thereof  as 
will  satisfy  the  claim  of  the  plaintiff  in  this  action,  for  the  sum 

of ,  together  with  the  costs  of  the  action,  and  return  this 

order,  with  your  proceedings  thereon,  when  fully  executed  or 
discharged. 

Witness  the  derk,  and  the  seal  of  said  court,  at ^  this 

day  of i  18—.  W.  W.,  Clerk. 
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No.  5. 
Betnm  indorsed  on  the  order  of  attachment. 

In  the Courts Term^  i8 — . 

Come  to  hand ,  18 — ^  at o'clock,  —  M.    By 

virtne  of  the  written  order  of  attachment,  I  have  attached  and 
taken  into  my  possession  five  hogsheads  of  leaf  tobacco,  marked 
"  S.  M.  W.,"  and  numbered  as  follows:  94, 96,  80,  93,  92. 

J.  S.  G,,  Sheriff. 

y  18—.  By  W.  H.,  Deputy. 

No.  6. 
Inventory  to  accompany  the  return. 


A.  B.  V8.  0.  D.         In  the Cov/rt^ Term^  i8—. 

Bj  virtne  of  an  order  of  attachment  herein,  I  have,  with  the 
assistance  of  K.  S.  H.,  a  disinterested  and  credible  householder 
of county,  attached  five  hogsheads  of  leaf  tobacco,  belong- 
ing to  the  said  defendant,  now  stored  in  the  " ware- 
house," in  the  lower  enlargement  of  ,  with  A.  and  0., 

said  hogsheads  being  marked  "  8.  M.  W."    (Or  if  the  attachment 

be  levied  upon  lands,  say  attach^  lots  1,  2  and  3,  block 

in  the  town  of );  which  said  property  is  described,  inven- 
toried and  appraised  as  follows,  viz.: 


J 


1  hogshead  tobacco,  "  S.  M.  W."  No.  94 |100  00 

1  hogshead  tobacco,  "8.  M.  W."  No.  95 125  00 

1  hogshead  tobacco,  "8.  M.  W."  No.  80 75  00 

1  hogshead  tobacco,  "8.  M.  W."  No.  93 80  00 

1  hogshead  tobacco,  *'8.  M.W."  No.  90 90  00 

1470  00 

(Or  if  real  estate,  say: 

Lot  1,  block ,  in  the  town  of |500  00 

Lot  2,  block ,  in  the  town  of 750  00 

Lots,  block ,  in  the  town  of 500  00 

$1,750  00 

(If  real  and  personal  both  be  attached,  they  may  be  inventoried 

together  or  separately) 

Signed  tiiis dky  of ,  18—. 

G.  H.,  Sh^ff. 

•  xv.  S.  H. 
Vol.  L— 46 


V 
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No.  7. 
Undertaking  for  release  of  property. 

A.  B.  vs.  0.  D.         In  the Courty Term^  /<?— . 

"Whereas,  "W.  P.  has  levied  upon  certain  personal  property  of 
the  defendant,  to  wit  (here  describe  the  same),  by  virtue  of  an 
order  of  attachment  in  the  above  entitled  caase,  and  has  delivered 
the  same  to  the  defendant;  therefore  we  undertake  to  the  plaint- 
ift*  that  the  said  defendant  shall  properly  keep  and  take  care  of 
said  property,  and  shall  deliver  the  same  to  the  said  W.  P.  (or 
so  much  thereof  as  may  be  required  to  be  sold  on  execution 
to  satisfy  any  judgment  which  may  be  rendered  against  said  G. 
D.  in  the  above  entitled  action)  (or  we  undertake  that  the  said 
C.  D.  will  pay  the  appraised  value  of  the  property  not  exceeding 
the  amount  of  the  judgment  and  costs)  (or  we  undertake  that  the 
defendant  will  appear  to  said  action  and  perform  the  judgment 
of  said  court).  C.  D. 

E.  F. 
No.  8. 

Answer  of  the  defendant  in  attachment  putting  in  iasne  the  affidavit 

In  the Circuit  Courts Term^  18—. 

A.  B.  m.  C.  D. 

Said  defendant,  answering  the  plaintiff's  affidavit  in  attach- 
ment, says  he  denies  each  and  every  the  facts  therein  stated  and 
the  allegations  therein  contained,  and  prays  that  the  attachment 
proceedings  may  be  quashed  and  dismissed,  and  the  attached 
property  discharged.  G.  0.  "W,,  Atf^y  for  DefendafU, 

No.  9. 

Order  in  motion  to  qnash  an  order  of  attachment  for  insufficiency  of  the 

affidavit  or  undertaking. 
A.  B.  V8.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  moves 
the  court  to  quash  the  order  of  attachment  herein,  for  insuffi- 
ciency of  the  affidavit  (or  the  undertahingX  ^^d  dismiss  the 
attachment  proceedings,  which  motion  the  court  now  sustain 
and  said  attachment  proceedings  are  dismissed,  to  which  rulings 
of  the  court  the  plaintiff  excepts,  and  ten  days'  time  is  given 
him  to  file  his  bill  of  exceptions  (of*  the  court  now  overrules^ 
whereto  the  defendant  excepts^  cmd  time  is  given^  etc.). 
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No.  10. 

Order  in  motion  by  defendant  or  j^amishee  to  qnash  the  Bommons  or 
proceedings  in  gamisliment  for  insnificiency  in  affidavit  or  undertaking^ 
in  attachment,  or  affidavit  or  summons  in  garnishment, 

A.  B.  vs.  C.  D.    W.  P.,  Garnishee. 

And  now  come  the  parties  plaintiff  and  defendant,  and  the  said 
garnishee  also  comes,  or  (now  come  the  plaintiff  a/nd  said  W. 
P,j  gamishee)j  and  said  defendant  (or  said  garnishee)  moves  the 
court  to  qnash  the  proceedings  herein  because  of  the  insuflSciency 
of  the  affidavit  (or  tmdertaking)  in  attachment  (or  affduvit  in 
garnishment)  (or  moves  to  qicash  the  summons  in  garnishment 
for  the  insufficieneif  thereof)^  which  motion  is  by  the  court  sus- 
tained, and  said  proceeding  (or  said  summons)  is  now  here 
quashed  (or  said  motion  is  now  here  overruled)^  whereto  the 
plaintiff  (or  defendant)  (<?/*  garnishee)  now  here  excepts  and  files 

his  bill  of  exceptions  (or days^  time  is  given  him  to  file 

his  hill  of  exceptions). 

No.  11. 

Upon  motion  to  quash  an  order  for  the  possession  of  personal  property 

(writ  of  replevin). 

A.  B.  vs.  C.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  moves 
the  court  to  quash  the  order  of  seizure  herein  on  account  of  the 
insufficiency  of  the  affidavit  (or  undertaking)^  which  motion  is 
now  here  overruled  (or  now  here  sustained^  and  said  order  is 
qiuished)^  whereto  the  said  plaintiff  (or  said  defendant)  excepts 
(and  where  a  bill  of  exceptions  is  tendered  or  time  given,  proceed 
as  abovey 

No.  12. 
For  sale  of  perishable  property  in  attachment 

A.  B.  vs.  0.  D. 

And  now  comes  the  plaintiff  and  shows  to  the  court  that  cer- 
tain goods  and  personal  property,  to  wit  (here  describe  the  goods). 

'  As  proceedings  in  attachment  and  orders  for  seizure  of  property  are  col- 
lateral to  the  main  action,  an  appearance  to  the  action  in  fUll  does  not  waive 
objection  to  the  proceedings,  excepting  perhaps  that  a  garnishee  can  only 
question  the  summons  upon  special  appearance.    Will  v.  Whitney,  15  Ind.  194. 
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which  have  been  levied  upon  under  the  order  of  attachment 
herein,  are  perishable,  and  the  court  having  examined  the  Bheriff 
and  others  upon  oath  (or  upon  due  consideration),  it  is  ordered 
that  the  sheriff  sell  said  goods  without  regard  to  valuation  laws 
(or  where  the  cause  of  action  does  not  waive  valuation,  say, 
having  procured  said  goods  to  he  appraised^  that  he  sell  the 
goods  as  other  goods  are  sold  on  execviion^for  a  sum  not  less 
than  two-thirds  the  appraised  value),  and  that  he  report  said 
sale  to  this  court. 

No.  18. 

Order  upon  answer  of  garnishee. 

A.  B.  vs.  C.  D.    E.  F.,  Garnishee. 

And  now  comes  the  plaintiff  by  counsel,  and  said  garnishee 
also  comes  and  files  his  answer  herein,  in  writing,  showing  that 

said  defendant  held  his  note,  payable  in Bank,  for 

dollars,  but  that  said  defendant  alleges  that  he  has  assigned  the 
same  to  one  G.  G.,  who  claims  that  he  is  a  honajide  holder  thereof, 
and  praying  the  court  to  protect  him;  and  thereupon,  upon 
motion  of  the  plaintiff,  said  G.  G.  is  made  a  party  to  said  action, 
and  said  plaintiff,  by  leave  of  court,  files  his  complaint  against 
said  G.  G.,  alleging  that  said  assignment  is  fraudulent,  andsud 
cause  is  continued  for  service  of  process  on  said  G.  G.  (or  said 
garnishee  comes,  and,  being  examined  m  open  court,  confesses 

that  he  is  indebted  to  the  defendant  in  the  su7n  of dol- 

la/rs,  and  it  is  adjudged  that  said  garnishee  be  holden  far  that 
sum.,  if  the  plaintiff  recover  of  the  defendant);  (or  said  gar- 
nishee, now  being  examined,  denies  all  indebtedness  to  the  de- 
fendant and  is  discharged,  and  it  is  considered  that  lie  recover 
of  the  plaintiff  his  costs). 

No.  14. 

Upon  appearance,  demnrrer  or  answer  of  garnishee  as  a  defense  where 

the  defendant  does  not  appear. 

A.  B.  vs.  O.  D.     G.  G.,  garnishee. 

And  now  comes  the  plaintiff  by  counsel,  and  the  defendant 
not  appearing,  the  garnishee  files  his  demurrer  to  the  complaint, 
which  is,  on  argument  and  due  consideration,  overruled,  and  the 
defendant  excepts  and  files  his  answer,  alleging  that  the  court  has 
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no  jurisdiction  of  the  person  of  the  said  garnishee;  and  there- 
upon the  plaintiff  files  his  demurrer  thereto,  which  is  by  the 
court  overruled,  whereto  the  plaintiff  excepts,  and,  declining  to 
reply,  it  is  ordered  that  said  garnishee  be  and  is  hereby  dis- 
charged and  that  he  recover  of  the  defendant  his  costs  (or  to 
which  answer  the  plaintiff  replies,  or  which  said  demurrer  is  by 
the  court  sustained,  whereto  said  garnishee  excepts,  and  it  is  or- 
dered that  he  answer  instanter  concerning  his  indebtedness  to 
the  defendant). 

No.  15. 
Order  upon  fllini^  under  in  the  proceeding  in  attachment. 
A.  B.  V8.  0.  D. 

And  now  comes  A.  B.,  and  by  leave  of  court  files  his  com- 
plaint, affidavit  and  undertaking  in  attachment  under  the  original 
proceeding  herein,  and  moves  that  his  action  be  docketed  accord- 
ingly, which  is  done; -and  at  the  same  time  comes  P.  P.,  and 
files  his  complaint,  affidavit  and  undertaking  in  attachment  herein, 
under  said  original  proceeding,  and  moves  the  court  to  have  his 
action  docketed  accordingly,  which  is  done. 

No.  16. 
Judgment  in  attachment  where  creditors  have  filed  under. 

In  the Courts Tenn^  i8 — . 

A.  B.  B.  and  0.  V.,  in  attachment,  v%,  S.  M.  W.     W.  C.  C,  B. 
B.  0.,  B.  N.  C,  in  attachment,  m.  S.  M.  TV. 

!Ifow  here  the  death  of  A.  B.  B.  is  suggested,  and  on  motion 
of  C.  Y.,  the  plaintiff  in  the  first  named  action,  and  by  consent 
of  the  plaintiffs  in  the  second  named  action,  these  actions  are 
consolidated,  and  the  actions  so  consolidated  are  submitted  to  the 
court  for  trial;  and  it  appearing  to  the  court  that  due  notice  of 
the  pendency  of  each  of  the  above  named  actions  has  been  given 
by  publication,  and  that  the  defendant  has  heretofore  appeared 
to  the  actions,  and  the  said  defendant,  being  three  times  called, 
comes  not,  but  in  each  of  said  causes  makes  default,  it  is  consid- 
ered by  the  court,  after  hearing  the  evidence,  that  the  said  C.  V. 
recover  of  the  defendant  dollars,  and  his  costs  herein 
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expended;  and  it  is  also  considered  that  the  said  W.  C.  C,  B.  B. 

C.  and  B.  N.  0.  recover  of  said  defendant dollars,  and 

their  costs  herein  expended. 

And  W.  E.  S.  and  T.  L.  B.,  having  heretofore  filed  their  affi- 
davit and  written  undertaking  according  to  the  requirement  of 
the  statute,  and  the  court  having  heard  the  evidence,  and  it  ap- 
pearing  to  the  court  that  there  is  due  from  the  said  S.  M.  W.  to 

said  S.  and  B. dollars,  it  is  therefore  considered  that  the 

said  S.  and  B.  recover  of  said  W.  the  sum  of dollars,  and 

their  costs  herein  expended. 

And  Y.  W.,  having  heretofore  filed  his  affidavit  and  written 
undertaking  according  to  the  requirement  of  the  statute,  and  the 
court  having  heard  the  evidence,  and  it  appearing  to  the  conrt 
that  there  is  due  from  the  said  S.  M.  W.  to  the  said  V.  W. 

dollars,  it  is  therefore  considered  that  said  V.  W.  recover 

of  the  said  W.  the  sum  of  dollars,  and  his  costs  herein 

expended. 

And  F.  J.  and  W.  E.  F.,  having  heretofore  filed  their  affidavit 
and  written  undertaking  according  to  the  requirements  of  the 
statute,  and  the  court  having  heard  the  evidence,  and  it  appear- 
ing to  the  court  that  there  is  due  from  the  said  S.  M.  W.  to  the 

F.  J.  and  W.  E.  F.  the  sum  of dollars,  it  is  therefore 

considered  that  said  F.  J.  and  "W.  E.  F.  recover  from  the  said 

defendant  S.  M.  TV.  the  said  sum  of dollars,  together  with 

their  costs  herein  expended. 

And  0.  W.,  having  heretofore  filed  his  affidavit  and  written 
undertaking  according  to  the  requirements  of  the  statute,  and  the 
court  having  heard  the  evidence,  and  it  appearing  to  the  court 
that  there  is  due  from  the  said  defendant  S.  M.  W.  to  the  said 
plaintiff  C.  W.,  the  sum  of dollars,  it  is  therefore  con- 
sidered that  the  «aid  0.  W.  recover  of  and  from  the  said  defend- 
ant S.  M.  W.  the  said  sum  of dollars,  together  with  his 

costs  and  charges  herein  expended. 

And  W.  E.  H.  and  J.  W.  H.,  having  also  heretofore  filed  their 
affidavit  and  written  undertaking  according  to  the  requirements 
of  the  statute  in  such  case  made  and  provided,  and  the  court 
having  heard  the  evidence,  and  it  appearing  to  the  conrt  that 
there  is  due  to  the  said  W.  E.  H.  and  J.  TV.  H.  from  the  said 
defendant  S.  M.  TV.  the  sum  of dollars,  it  is  therefore  con- 
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eidered  that  the  said  W.  E.  H.  and  J.  W.  H.  recover  of  and 
from  the  said  defendant  S.  M.  W.  the  said  sum  of dol- 
lars, together  with  their  costs  herein  expended. 

And  J.  A.  McD.  and  D.  E.  Y.  having  also  heretofore  filed 
their  afiidavit  and  written  undertaking  herein  against  the  said 
defendant  W.,  according  to  the  requirements  of  the  statute  in 
such  case  made  and  provided,  and  the  court  having  heard  the 
evidence,  it  is  therefore  considered  by  the  court  that  there  is  now 
due  from  the  defendant  S.  M.  W.  to  the  said  plaintifts  J.  McD. 

and  D.  R  Y. dollars,  and  that  they  recover  of  and  from 

the  said  defendant  W.  the  said  last  mentioned  sum,  together 
with  their  costs  herein  expended;  said  several  judgments  in  favor 
of  all  said  creditors  filing  under  said  original  consolidated  action, 
to  be  levied  only  of  the  property  attached. 

And  it  appearing  by  the  return  of  the  sheriff  upon  the  order 
of  attachment  herein  issued  that  he  has  levied  upon  and  inven- 
toried according  to  law,  and  now  has  in  his  possession  twenty-six 
hogsheads  of  tobacco,  it  is  therefore  ordered  that  said  sheriff 
sell  said  property  so  levied  upon  as  other  property  is  sold  on 
execution,  and  that  out  of  the  proceeds  he  pay  first  the  costs  of 
the  suit,  and  that  out  of  tlie  remainder  he  pay  the  several  sums 
hereinbefore  adjudged  to  said  several  parties  respectively;  but 
in  case  the  sum  shall  be  insufBlcient  to  satisfy  all  said  claims,  then 
the  same  shall  be  distributed  among  said  several  claimants  pro 
rata. 

No.  17. 
Jndgment  in  attachment  upon  notice  without  personal  Judgment 

In  the Ci/rouit  Courts Term^  i8 — . 

M.  S.  v%,  J.  S.  J. 

iN'ow  comes  the  plaintiff  by  T.  E.  G.,  his  attorney,  and  this 
cause  comes  on  to  be  heard  on  the  plaintiff's  complaint,  and  the 
said  defendant,  having  been  three  times  called,  comes  not,  but 
herein    makes  default;  and  it  appearing  that  he  has  been  duly 

notified  of  the  pendency  of  this  suit  by  publication  in  the , 

a  public  newspaper  of  general  circulation  published  weekly  in 
said  county,  and  the  court  having  heard  the  evidence,  and  being 
sufficiently  advised  of  and  concerning  the  premises,  do  adjudge 
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that  there  is  due  to  the  plaintiff  on  the  cause  of  action  set  oat 

in  said  complaint  the  sum  of dollars;  it  is  further  ordered 

and  adjudged  that  the  premises  attached  in  the  proceeding,  and 

situated  in  said  county  of ,  be  sold  as  other  lands  are  sold 

on  execution,  for  the  payment  of  said  sum  of dollars, 

with  costs  of  suit  and  costs  of  sale,  without  any  regard  to  valua- 
tion or  appraisement  laws.  Said  land  is  described  thus  (hero 
describe  the  lands).  T.  E.  G.,  AWy  for  PlairUiff, 

No.  18. 
Summons  in  garnishment. 

State  of  Indiana, County  —  ss. 

The  State  of  Indiana  to  the  Sheriff  of County^  Chreetmg: 

You  are  hereby  commanded  to  summon to  appear  in 

the court  of county,  before  the  judge  thereof,  on 

the  second  day  of  the  next  term,  to  be  held  at  the court 

room  in ,  on  tho  first  Monday  of ,  18 — ,  to  answer 

the  complaint  of  A.  B.  V8.  C.  D.,  in  regard  to  any  property  that 
may  be  in  their  hands  belonging  to  the  said  0.  D.  (or  as  to  their 
indebtedness  to  said  0.  D.),  and  of  this  writ  make  due  return. 

"Witness,  the  clerk  of  said  court,  and  seal  thereof  hereunto  af- 

fixed,  at ,  this day  of ,  18 — . 

0.  O.,  Clerk. 

No.  19. 
Affidavit  in  garnishment  after  or  at  time  of  attachment. 

State  of  Indiana, County  —  ss. 

C.  G.  V8.  B.  D.  In  the Courty Term^  i8—. 

The  plaintiif,  being  sworn,  says  that  the  claim  in  this  action 
is  for  money  due  on  a  note  (of  which  a  copy  is  filed  with  the 
complaint),  executed  by  defendant  to  him;  that  the  claim  is  just, 

and  that  he  believes  he  ought  to  recover dollars;  and  that 

defendant  is  a  non-resident  of  the  state  of  Indiana;  and  the 
plaintifiT  further  states  that  he  has  good  reason  to  believe  that  J. 
P.  has  property  of  the  defendant  in  his  possession  (or  under  his 
control)  which  cannot  be  attached  by  virtue  of  the  writ  of  at- 
tachment issued  herein  (or  that  J.  P.  has  the  control  or  agency  of 
certain  money  (or  property,  effects  or  credits)  of  the  said  defendent, 
which  the  sheriff  cannot  attach  by  virtue  of  the  writ  issaed  herein 
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(or  that  J.  P.  is  the of  the association  (or  corpora- 
tion), and  that  the  defendant  has  shares  (or  interest)  in  the  stock 
of  said  association  (or  corporation)  which  the  sheriff  cannot  at- 
tach by  virtne  of  the  writ  issued  herein.  0.  G. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  0.  0.,  Clerk, 

No.  20. 
Affidavit  in  gamishment  before  attachment 

State  of  Indiana, Cowmtyy 

In  the Courts Term^  i8- — . 

0.  F.  w.  E.  F. 

The  plaintiff,  being  sworn,  says  that  the  claim  in  this  action  is 

for  money  due  on  a  note,  executed  by  defendant  to  him,  of  which 

a  copy  is  filed  with  the  complaint;  that  the  claim  is  just,  and 

that  he  believes  he  ought  to  recover dollars,  and  that  the 

said  defendant  E.  F.  has  left  this  state,  with  intent  to  defraud 

his  creditors  (or  any  of  the  other  causes  of  attachment);  and  the 

plaintiff  further  says  that  he  has  good  reason  to  believe  that 

J.  !N^.  las  property  of  the  defendant  in  his  possession,  or  (under 

his  control),  which  the  sheriff  cannot  attach  by  virtue  of  an  order 

of  attachment,  or  (that  J.  N.  is  indebted  to  the  defendant),  or 

(has  control  or  agency  of  property,  credits,  effects  and  money  of 

the  defendant),  or  (that  J.  N.  is  the of  the  Z.  association 

or  corporation,  and  that  the  said  defendant  has  an  interest  in  the 

stock   or  shares  of  said  association  or  corporation,  which  the 

flberiff  cannot  attach  by  virtue  of  a  writ  of  attachment.) 

0.  T. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18 — .  0.  C,  Clerk. 

No.  21. 

Answer  of  garnishee. 

In  the Courts Term^  i8—. 

A.  B.  -vs.  C.  D.    E.  F.,  Garnishee. 

E.  F.,  garnishee  herein,  for  answer  to  the  plaintiff  ^s  affidavit 
IB  garnishment,  says  that  he  has  property  of  the  defendant  C.  D. 
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in  his  possession,  to  wit  (here  describe  the  property),  of  the  value 

of dollars,  which  he  is  ready  to  deliver  as  the  conrt  shall 

direct,  or  (that  he  is  indebted  to  said  defendant  in  the  snm  of 

dollars,  which  he  is  ready  to  pay),  or  (that  he  is  indebted 

to  the  said  defendant  on  a  certain  note  (here  describe  it)  which 

is  not  due  until  the day  of y  18 — )^  or  (that  he  is 

indebted  to  the  said  defendant  on  a  certain  promissory  note  (here 

describe  it),  payable  in  the bank  of ,  in  the  state 

of  Indiana,  and  that  he  has  been  informed  that  the  said  defendant 
C.  D.  has  assigned  the  same  to  one  G.  6. ;  wherefore  he  asks  the 
protection  of  the  court  in  the  payment  of  said  note). 

And  having  fully  answered,  said  defendant  prays  that  he  may 
be  discharged  with  his  costs.  E.  F. 

Subscribed  and  sworn  to  before  me,  this day  of ^j 

18—.  0.  C,  Clerk. 

No.  S2. 
Affidavit  for  filing  under. 

Statb  of  Iiroi^NA, County  —  ss. 

A.  B.  V8.  0.  D.        In  the Courts Term^  i8 — . 

The  plaintiff  A.  B.,  being  sworn,  says  that  the  claim  in  this 
action  is  for  money  due  on  a  note  executed  by  said  defendant  to 
him,  of  which  a  copy  is  filed  with  the  complaint  herein;  that  the 

claim  is  just,  and  that  he  believes  he  ought  to  recover 

dollars;  and  that  the  said  defendant  C.  D.  has  left  this  state  with 
intent  to  defraud  his  creditors;  and  the  plaintiff  prays  that  said 
affidavit,  with  the  complaint  and  undertaking,  may  be  filed  under 
the  proceeding  of  0.  G.,  now  pending  in  said  court  against  de- 
fendant. C.  D. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  C.  C,  Clerk. 

No.  23. 

Judi^ment  in  attachment  where  the  defendant  appears  to  the  nuun 
action,  hut  not  to  that  of  the  creditor  filing  under,  and  there  is  a  gar- 
nishee, but  no  property  attached. 

N.  W.  G.  v%.  W.  W.    C.  G.  C,  Garnishee. 

And  now  here  the  defendant  withdraws  his  motion  for  a  new 


No.  23.]  ATTACHMENT.  731 

trial  in  this  cause.  It  is  therefore  considered  by  the  court  that 
the  said  plaintiff  recover  of  and  from  the  said  defendant  W. 
W.  the  said  sum  of dollars,  so  found  by  the  jury  afore- 
said, together  with  his  costs  and  charges  herein  expended. 
And  W.  L.  D.  and  L.  M.,  having  heretofore  filed  herein  their 
affidavit  and  written  undertaking  according  to  law,  the  said 
W.  L.  D.  and  L.  M.  are  made  parties  to  this  suit,  and  it  appear- 
ing to  the  court  that  the  said  defendant  W.  W.  has  been  duly 
notified  of  the  pendency  of  this  action,  and  of  the  term  at  which 
it  first  stood  for  trial,  by  publication  for  three  weeks  successively 

in  the ,  a  newspaper  printed  and  published  in  the 

county  of ,  more  than  thirty  days  before  the  first  day  of 

the  present  term  of  the  court;  and  the  said  W.  "W".  being  three 
times  called,  comes  not,  but  as  to  the  complaint  of  the  said  plaint- 
iffs W.  L.  D.  and  L.  M.  makes  default;  and  the  said  last  mentioned 
plaintiffs  having  duly  proved  their  claim*,  it  is  considered  and 
adjudged  by  the  court,  that  there  is  due  from  the  defendant  W. 

W.  to  the  said  plaintiffs  TT.  L.  D.  and  L.  M.  the  sum  of 

dollars.    It  is  therefore  further  considered  and  adjudged  that  the 
said  last  named  plaintiffs  recover  of  and  from  the  said  defendant 

W.  TT.  the  said  sum  of dollars,  together  with  their  costs 

and  charges  herein  expended,  to  be  levied  and  collected  and  paid 
only  out  of  the  funds,  moneys  and  effects  of  the  said  defendant 
in  the  hands  of  the  garnishees  summoned  in  this  cause;  and  G. 
P.  having  also  heretofore  filed  his  affidavit  and  written  under- 
taking according  to  law,  is  also  made  a  parcy  to  this  action,  and 
the  said  defendant  TT.  W.  having  been  duly  notified  as  aforesaid 
and  being  again  three  times  called,  comes  not,  but  as  to  the  com- 
plaint  of  said  P.  makes  default;  and  the  said  last  mentioned 
plaintiff  having  duly  proved  his  claim,  it  is  therefore  considered 
and  adjudged  that  there  is  due  from  the  defendant  TV.  W.  to  the 

said  plaintiff  C.  P.  the  sum  of dollars.     It  is  therefore 

considered  and  adjudged  by  the  court,  that  the  said  plaintiff  C.  P. 
recover  of  the  said  defendant  W.  W.  the  said  sum  of dol- 
lars, together  with  his  costs  herein  expended,  to  be  levied  and 
collected  only  out  of  the  funds,  mpneys  and  effects  of  the  said 
defendant  in  the  hands  of,  or  due  from  the  garnishees  summoned 
herein;  and  said  garnishee,  said   G.  C,    having  answered  that 
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he  has  in  his  hands  and  under  his  control dollars,  in 

money  and  goods  described  in  said  answer,  to  wit  (here  describe), 

of  the  value  of dollars,  belonging  to  said  defendant,  it  is 

ordered  that  he  surrender  said  goods  to  the  sheriff  in  execution,  to 
be  sold  on  execution  to  be  issued  herein,  and  that  he  deliver  said 
monej's  to  the  clerk,  and  that  the  proceeds  of  the  sale  of  goods 
and  the  said  moneys  be  applied  in  satisfaction  of  said  several  judg- 
ments herein,  and  if  there  is  not  enough  money  to  pay  the  whole 
of  said  judgments,  then  the  same  shall  be  distributed  ^(?  rata, 
and  if  the  said  garnishee  shall  refuse  on  demand  to  pay  said 
money,  or  deliver  said  goods,  then  he  shall,  be  deemed  to  be  in 
contempt  and  be  proceeded  against  accordingly. 

N.0  24. 

Judgment  in  attachment  upon  publication  where  there  is  the  answer  of  a 
garnishee,  and  property  attached,  real  and  personal. 

A.  B.  V8,  0.  D.    E.  F.,  Garnishee. 

Now  comes  the  plaintiff  by  G.  C,  his  attorney.  But  the 
defendant  being  called,  comes  not,  but  herein  makes  default; 
and  it  appearing  by  due  proof  that  the  defendant  has  been  duly 
notified  of  the  pendency  of  this  action  more  than  thirty  days 
before  the  present  term  (or  before  the  return  day  indorsed  on  the 
complaint  and  fixed  by  the  clerk),  and  the  plaintiff  having 
proved  his  claim,  and  the  said  garnishee  having  been  served 

with  summons,  in county,  and  having  filed  his  answer, 

showing  indebtedness  to  the  defendant  in  the  sum  of dollars, 

and  the  sheriff  having  made  return  of  the  order  herein,  accom- 
panied by  the  proper  inventory,  showing  the  levy  of  said  order 
upon  real  and  personal  property  therein  mentioned,  appraised  at 

dollars;  and  the  court,  being  sufficiently  advised,  finds 

that  there  is  due  from  the  defendant  to  the  plaintiff  the  sum  of 

dollars,  and  that  there  is  due  from  said  E.  F.,  garnishee, 

to  said  defendant,  ais  shown  by  his  answer,  the  sum   of   

dollars;  it  is  therefore  ordered  and  adjudged  that  the  said  gar- 
nishee pay  into  court  the  said  sum  so  due  from  him  to  the 
defendant,  and  upon  failure  so  to  do  within  thirty  days,  that  the 
plaintiff  have  execution  against  him  therefor,  as  in  other  cases; 
and  it  is  further  ordered  that  a  sum  sufficient  to  satisfy  the  re- 
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mainder  of  the  plaintiff's  claim,  with  costs,  be  made,  first,  by  the 
Bale,  without  appraisement,  of  said  attached  personal  property, 
bnt  if  said  personal  property  shall  not  bring  a  sum  sufficient  to 
pay  the  whole  of  said  sura,  then  the  remainder  shall  be  satisfied 
by  a  sale  of  said  real  estate,  or  so  much  thereof  as  shall  be 
necessary  to  pay  the  balance  of  the  plaintiff's  claim,  after  ex- 
hausting the  plaintiff 's  remedy  against  said  garnishee  and  the 
sale  of  said  personal  property. 

No.  25. 

Judgment  in  attachment,  where  there  is  property  attached  and  creditors 
fHing  under,  and  where  there  is  an  answer  of  a  gaanishee. 

A.  B.  V8.  0.  D.    G.  G.,  Garnishee. 

No'w  comes  the  plaintiff  by  counsel,  but  the  defendant  being 
three  times  called,  comes  not,  but  herein  makes  default,  and  it 
appearing  upon  due  proof  that  he  has  been  duly  notified  of  the 
pendency  of  this  action  more  than  thirty  days  before  the  present 
term,  and  the  plaintiff  having  made  due  proof  of  his  claim,  the 
court  finds  that  the  defendant  is  indebted  to  the  plaintiff  in  the 

sum  of dollars,  payable  without  regard  to  appraisement 

laws;  that  said  G.  G.  is  indebted  to  the  defendant,  as  appears  by 

his  answer  in  garnishment  heretofore  filed,  in  the  sum  of 

dollars;  and  the  plaintiff  having  filed  his  affidavit  and  under- 
taking  in   attachment  and  affidavit  in   garnishmnet,  said  G. 
G.  as   garnishee,  having  been  duly  served  with  summons,  and 
it  also  appearing  by  the  sheriff's  return  to  the  order  herein 
issued,  that  he  has  levied  upon  certain  goods  of  the  defendant,  of 
which  an  inventory  is  attached  to  said  return,  showing  the  value 
thereof  to  be dollars,  it  is  therefore  considered  and  ad- 
judged that  said  plaintiff  recover  said  sum  so  due  the  plaintiff, 
with  his  costs,  to  be  satisfied  only  out  of  the  money  so  due  from 
said  garnishee,  and  the  proceeds  of  the  sale  of  said  goods;  and 
E.  F.  having  filed  his  complaint,  affidavit  and  undertaking  here- 
under,  and  having  proved  his  claim,  the  court  finds  that  said 

defendant  is  indebted  to  him  in  the  sum  of dollars.     It  i 

IB  therefore  considered  that  said  E.  F.  recover  of  said  defendant 

dollars,  with  his  costs,  to  be  levied  only  of  the  goods  so 

attached  and  the  money  in  the  hands  of  the  garnishee.    It  is 
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farther  ordered,  adjudged  and  considered  that  said  G.  G.,  gar- 
nishee, pay  said  sum  due  said  defendant  into  court,  within 
thirty  days,  in  default  of  which  that  the  plaintiff  have  execution 
therefor,  and  that  the  sheriff  sell  said  goods  without  appraise- 
ment,  and  apply  the  proceeds  of  the  sale  so  made,  and  the  money 
paid  in  by  said  garnishee,  to  the  payment  of  the  sums  so  found 
due  to  the  plaintiff  and  said  E.  F.,  after  the  payment  of  costs; 
and  if  there  be  not  enough  to  pay  both  claims,  then  the  sum  shall 
be  distributed  ^o  rata. 

No.  26. 
Special  execntion. 

Statb  of  Indiana, County  —  ss. 

I%e  Stdte  of  Indiana  to  the  Sheriff  of Cownty^  Greeting: 

"Whereas, recovered  judgment  against ,  on 

the day  of ,  18 — ,  in  the court,  for 

dollars  and cents,  without  (or  with)  relief  from  valuation 

or  appraisement  laws,  and  for  the  sale  of  certain  goods  (pr  lands) 
attached  in  said  action  and  described  as  follows  (here  describe 

the  property),  upon  which  there  is  due dollars  and 

cents,  principal  and  interest,  and dollars  and cents 

costs  accrued  to  this  time.  You  are  therefore  commanded  to  levy 
the  said  sums  of  money  (of  the  property  of  the  defendant  so  at- 
tached and  described,  without  (or  with)  relief  from  valuation  or 
appraisement  laws),  or  (first  of  said  property  attached,  and  if  the 
same  shall  prove  insufficient  then  of  any  other  property  of  the 
defendant,  without  (or  with)  relief  from  valuation  or  appraise- 
ment laws)  in  your  county,  subject  to  execution,  and  have  the 
money  in  the  clerk's  office  to  satisfy  said  judgment,  interest  and 
cost,  and  return  this  execution  within  one  hundred  and  eighty  days, 
with  your  doings  thereon. 

"Witness,  the  clerk  and  the  seal  of  said  court,  at ,  the 

day  of ,  18 — . 

A.  B.,  Clerk  of  the Court. 
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ASSESSMENT  OF  DAMAGES. 

No.  27.  » 

Complaint  'Mn  ad  quod  damnum." 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

A.  G.  V8.  The  E.,  I.  &  C.  S.  L.  R.  E.  Co. 

The  plaintiff  complains  of  the  defendant,  and  Bays  that  the 
said  defendant  has  located  and  fixed  the  line  of  the  E.,  I.  &  0.  S. 

L.  R.  R.  Co.  through  and  across  the  of  section , 

in  township  ,  in  county,  as  shown  on  the  plat 

•herewith  filed,  marked  "  A,"  and  referred  to  as  part  of  this  com- 
plaint.   That  the  defendant  has  appropriated  for  said  road  part 

of  said  quarter  section  of  land,  that  is  to  say,  a  strip feet 

wide,   as  is  represented  on  said  plat,  which  appropriation  was 
made  in  accordance  with  the  fifteenth  section  of  chapter  eighty- 
three,  of  the  revised  laws  of  1852,  which  chapter  is  entitled  "  An 
act  to  provide  for  the  incorporation  of  railroad  companies,"  and 
was  approved  May  11, 1852,  except  that  the  said  defendant  did 
not  purchase  the  right  of  way  across  that  portion  of  said  quarter 
section  belonging  to  the  plaintiff,  as  hereinafter  stated,  nor  agree 
with  the  plaintiff  for  the  purchase  thereof,  nor  deliver  to  the 
plaintiff  a  copy  of  the  act  of  appropriation  by  which  the  plaint- 
ijff 's  laud  was  appropriated  as  aforesaid,  nor  take  any  steps  for 
having  the  plaintiff's  damages  appraised  according  to  the  statute 
before  referred  to,  or  according  to  any  other  statute  of  the  state 
of  Indiana,  nor  has  the  defendant  ever  paid  or  tendered  to  the 
plaintiff  or  any  other  proper  person  any  sum  of  money  for  dam- 
ages or  in  payment  for  the  land  appropriated  as  aforesaid,  but 
without  authority  of  law  the  defendant  has  wrongfully  appropri- 
ated said  land,  and  has  graded  said  road  by  making  excavations, 
embankments  and  ditches  on  the  plaintiff's  land,  to  his  great  in- 
jury.     And  the  defendant  proceeded  thus  unlawfully  without 
any  reasonable  excuse.    The  plaintiff  is  the  owner  of  part  of  said 
qnarter  section  (here  describe  the  land),  and  the  defendant  has 

appropriated acres  thereof  as  aforesaid,  being  that  part 

(here  describe  the  land  appropriated).    That  the  plaintiff  is  and 
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has  been  constantly  for  fifteen  years  last  a  resident  of  E.,  in  the 
county  aforesaid,  and  well  and  personally  known  to  the  directors, 
officers,  agents  and  attorneys  of  the  defendant,  and  at  all  times 
capable  in  law  to  contract  with  the  defendant  or  its  authorized 
officers  or  agents  touching  the  said  land  and  the  right  of  way  and 
the  damages  occasioned  by  the  appropriation  aforesaid.    And  the 

plaintiff  avers  that  the  said acres  of  land  appropriated  by 

the  defendant  as  aforesaid  is  of  the  value  of dollars,  and 

that  by  reason  of  the  said  road  as  aforesaid,  the  residue  of  the 
plaintiff's  land  is  and  will  be  depreciated  in  value  to  the  amount 

of dollars.  Wherefore  the  plaintiff  says  that  by  reason  of 

the  premises,  he  is  entitled  to  demand  and  recover  of  the  defend- 
ant damages  to  the  amount  of dollars,  and  to  the  end  that 

he  may  have  his  damages  assessed  and  recovered,  the  plaintiff 
prays  that  a  writ  of  assessment  of  damages  may  be  issued,  and 
other  proper  proceedings  be  thereupon  had  according  to  the  pro- 
visions of  the  XLIst  article  of  the  first  chapter  of  the  second  part 
of  the  revised  statutes  of  1862.    J.  &  B.,  Atfys  for  Plaintiff. 

No.  28. 
Another  form  where  the  oorporation  is  plaintiff. 

State  of  Indiana, GowfUy^ 

In  the Circuit  C(yurt^ TeT^rrij  i8—. 

The  I.  B.  E.  R  vs.  A.  B. 

The  plaintiff  complains  of  said  defendant,  and  says  that  the 
plaintiff  is  a  railroad  corporation  organized  under  the  general 
act  for  the  organization  of  railroad  companies,  and  has  duly  sur- 
veyed, laid  out  and  platted  a  line  of  railroad  from  A.,  in  the 
county  of  B.,  to  0.,  in  the  county  of  E.,  all  in  the  state  of  Indi- 
ana. That  a  plat  and  profile  of  said  line  have  been  duly  filed 
in  the  clerk's  office  of  each  of  the  counties  through  which  said 
line  is  located;  that  said  line  is  located  through  the  center  of 

lot ,  in  the  town  of  D.,  in  said  county  of ;  that  in 

order  to  a  proper  location,  building  and  operation  of  said  road,  it 

will  be  necessary  to  have  a  strip feet  wide  through  the 

center  of  said  lot  from  east  to  west,  bounded  and  described  as 
follows  (here  describe  by  metes  and  bounds).    That  the  agents 
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of  the  plaintiff  have  applied  to  said  defendant,  who  is  the  owner 
of  said  lot,  and  have  offered  to  purchase  the  whole  lot  or  the 
part  necessary  for  the  location  and  operation  of  said  road;  but 
he  refused  to  sell  any  part  of  said  lot  or  to  negotiate  therefor. 

Wherefore  the  plaintiff  prays  for  the  writ  for  the  assessment 
of  damages  under  article  III,  chapter  I,  part  I,  2  R.  S.  1852. 

W.  W.  G.,  Atfyfor  Plaintiff. 

No.  29. 
Writ  for  the  assessment  of  damages. 

State  of  Indiana, County  —  ss. 

The  State  of  iTidiana  to  the  Sheriff  of Oov/nty: 

Whereas,  A.  G-.,  plaintiff,  has  filed  his  complaint  against  the 
E.  R.  R.  Co.  (or  the  E.  R.  R  Co.  against  A.  G.),  defendant,  in 

the  office  of  the  clerk  of  the court,  complaining  of  the 

above  named  defendant,  that  the  said  defendant  has  located  and 
fixed  (or  the  plaintiff  is  desirous  of  locating)  the  line  of  the  E. 
railroad  through  and  across  his  lands  as  follows  (here  insert),  in 

county,  as  shown  on  a  certain  plat  now  on  file  in  the 

office  of  the  clerk  of  said  circuit  court;  that  the  de- 
fendant has  appropriated  (or  the  plaintiff  is  desirous  of  appro- 
priating) for  said  road  part  of  said  land,  that  is  to  say  (here 
describe  the  part  taken  or  to  be  taken),  as  represented  on  said 
plat,  which  appropriation  was  made  without  compliance  with 
any  of  the  provisions  of  the  act  for  the  incorporation  of  railroad 
companies,  or  any  other  act,  and  without  any  effort  to  purchase 
the  same  from  the  plaintiff,  or  (if  the  writ  be  in  favor  of  the 
company,  say  said  railroad  company  having  tried  and  failed  to 
purchase  said  lands  from  said  A.  G.)  (and  when  the  land  owner 
condemns,  proceed):  nor  has  the  defendant  ever  paid  or  tendered 
to  the  plaintiff,  or  any  other  proper  person,  any  sura  of  money 
for  damages,  or  in  payment  for  the  land  appropriated  as  afore- 
said; but  without  authority  of  law  the  defendant  has  wrongfully 
appropriated  said  land,  and  has  graded  said  road  by  making  excava- 
tions, embankments  and  ditches  on  the  plaintiff's  land,  to  his  great 
injury,  and  the  defendant  proceeded  thus  unlawfully,  without  any 
reasonable  excuse,  as  is  alleged.    The  plaintiff  alleges  that  he  is  the 
owner  of  (here  describe  the  lands),  on  the  plat  before  mentioned, 
Voi^  I.— 47 
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and  on  file  in  said  clerk's  office,  and  the  defendant  has  appropriated 

acre thereof,  being  thaf part  which  is  (describing). 

You  are  therefore  commanded  to  assess  the  plaintiff's  (or  defend- 
ant's) damages  by  a  jury  of  disinterested  freeholders  not 

owning  land  within  one  mile  of  any  part  of  said  railroad  for 
which  said  land  is  taken  (or  to  be  taken),  and  proceed  to  hold  the 
inquest;  and  your  proceedings  thereon,  and  the  rights  of  the  par- 
ties and  the  persons  interested,  and  the  duty  of  the  jurors,  and 
the  proceedings  shall  be  in  all  respects  according  to  the  provisions 
of  the  41st  article  of  the  1st  chapter  of  the  second  part  of  the 
revised  statutes  of  1852. 

Witness  my  hand  and  the  seal  of  the circuit  court, 

this day  of ,  A.  D.  18—.  J.  D.,  Gerk. 

No.  80. 
Oath  of  jurors. 

State  op  Indiana, Cotmty — ss. 

•We,  K.  H.,  H.  R,  J.  B.,  R  H.,  W.  M.  0.  and  S.  G.,  commis- 
sioners  (or  jurors)  appointed  by  virtue  of  the  annexed  and  fore- 
going warrant,  do  swear  that  we  will  honestly,  faithfully  and 
impartially  assess  and  appraise  the  damages  which  A.  G.  may 
sustain  by  the  appropriation  mentioned  in  said  warrant,  to  the 
he&t  of  our  judgment  and  ability.  K.  H., 

H.  F., 
J.   B., 
R.  S., 
W.  M.  C, 
S.   G. 

Subscribed  and  sworn  to  before  me,  this day  of — , 

18—.  J.  S.  G.,  Hherif County. 

No.  81. 
Award  of  damageB. 

We,  K.  H.,  R  H.,  J.  B.,  H.  F.,  S.  G.  and  W.  M.  C,  commis- 
sioners appointed  by  the  foregoing  warrant,  after  being  duly  sworn, 
and  after  having  examined  the  land  mentioned  in  said  warrant, 
and  the  portion  thereof  appropriated  (or  to  be  appropriated)  by 
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the  railroad  company  for  the  roadway,  as   set  forth  in  said 
warrant   and  plat  on  file   in   the   office  of  the    clerk  of  the 

circnit  court,  do  assess  and  appraise  the  damages  which 

the  said  A.  G-.  will  sustain  by  said  appropriation  mentioned  in 

said  warrant  at  the  sum  of dollars,  that  being  the  value 

of  the  property  taken,  and  of  the  injury  done  by  the  appropria- 
tion aforesaid.  H.  F., 

S.  G., 
J.  33., 
W.  M.  C, 
K.  H. 

Signed  in  my  presence  this day  of ,  18— 

J.  S.  G.,  Sheriff County. 

No.  82. 
Assessment  of  damages;  sheriff's  retom. 

As  within  commanded,  I  have  summoned  the  following  named 
persons  to  serve  as  jurors  to  assess  the  damages  on  the  land  men- 
tioned in  the  warrant,  to  wit:  K.  H.,  H.  F.,  J.  B.,  R.  H.,  8.  G. 

and  "W.  Mr  C,  who  met  on  the day  of ,  18 — ,  the 

day  set  for  the  hearing  of  this  cause,  and  O.  H.  S.,  presictent  of 
said  road,  having  been  notified  of  the  day  set  for  the  said  hearing 

by  written  notice,  mailed  to  his  address  at ,  on  the 

day  of  ,  18 — ,  and  a  like  notice  delivered  to  H.  D.  A., 

vice  president  of  said  road,  on  the day  of j  18 — . 

On  the day  of ,  18 — ^  the  jurors  aforesaid  met  in 

the  court  house  of  the circuit  court,  at o'clock  A. 

M.,  both  parties  being  present  by  counsel;  the  jury  subscribed 
and  took  the  oath  hereto  attached  and  made  a  part  of  this  return. 
The  jury  proceeded  to  the  premises  mentioned  in  the  warrant, 
and  made  personal  examination  of  the  same,  the  parties  being 
present  to  point  out  the  extent  of  damages,  etc.,  and  afterward 
returned  to  the  said  court  room,  and  after  hearing  a  portion  of 
evidence  on  either  side,  the  jury  were  permitted  to  disperse,  un- 
der charge  from  the  sheriff,  until  the day  of ,  18 — , 

at o'clock  in  the  morning.   On  the day  of , 


•,  the  jury  and  parties  met  at —  o'clock  A.  M.,  pursuant 

to  adjournment,  and  after  hearing  the  remainder  of  the  evidence 
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and  the  argument  of  counsel,  retirecj  to  consider  of  their  verdict, 
and  afterward  returned  the  verdict  hereto  attached  and  made  a 
part  of  this  return. 
,  18—.  J.  S.  G.,  Sheriff (7ow>^. 

No.  38. 
Instmment  of  appropriation  under  the  railroad  act 

State  of  Indiana, County  —  ss. 

The Railway  Company  m.  A.  B.  and  C.  D. 

The Railway  company  hereby  gives  notice  to  A.  B.  and 

C.  D.,  and  all  persons  claiming  any  right,  title  or  interest  in  or 
to  the  hereinafter  described  property,  of  its  intention  to  appropri- 
ate the  lands,  and  the  rights  and  interests  therein  hereinafter  de- 
scribed, that  is  to  say,  the  fee  simple  of  the  following  described 

real  estate  (describe  by  metes  and  bounds),  in county  and 

state  of  Indiana,  to  be  appropriated  and  used  for  the  maintenance 
of  the  track  of  said  road  (or  for  depot  grounds  for  said  road,  or 
for  any  other  legitimate  purpose  of  appropriation);  all  which 
more  fully  appears  by  reference  to  the  plat  and  profile  of  said  rail- 
road, on  file  in  the  office  of  the  clerk  of  the circuit  court. 

And  tlie  said  railway  company  having  failed  and  being  unable, 
after  diligent  effort  and  without  fault  on  its  part,  to  agree  for 
the  purchase  of  the  property  and  estate  aforesaid,  with  said  A. 
B.  and  C.  D.,  or  either  of  them,  who  are  the  reputed  owners 
thereof,  said  notice  is  given^  said  instrument  of  appropriation  is 
filed  and  this  proceeding  carried  on  for  the  object  aforesaid,  in 
pursuance  of  the  provisions  of  an  act  of  the  general  assembly  of 
the  state  of  Indiana,  entitled  *^  An  act  to  provide  for  the  incor- 
poration of  railroad  companies,  approved  May  11,  1852." 

A.  W.,  AWy  for  Plaintiff. 

No.  84. 

InBtmment  of  appropriation  for  part  of  a  street 

State  of  Indiana, Cov/tvty  —  ss. 

The Railway  Company  vs.  A.  B.,  0.  D.  and  E.  F. 

The Railway  company  hereby  gives  notice  to 


and  all  persons  claiming  any  right,  title  or  interest  in  or  to  the 


r 
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hereinafter  described  property,  of  its  intention  to  appropriate  the 
said  lands,  and  the  rights  and  interests  therein  hereinafter  de- 
scribed, that  is  to  say,  the  right  of  perpetually  maintaining  and 
operating  its  railroad  track  or  tracks,  with  cross-ties  and  ballast 

and  other  necessary  constructions,  along  and  upon street, 

in  the  city  of ,  opposite  lot ,  in  block  — r — ,  in  said 

city  of ,  with  the  right  to  perpetually  use  said  track  by 

running  upon  the  same  engines,  cars  and  rolling  stock,  and  to 
perpetually  use  the  same  in  the  full  exercise  of  the  rights,  fran- 
chises and  privileges  of  said  railroad  company  (iv.^*^il^oad  corpo- 
ration in  the  state  of  Indiana),  its  successors  and  assigns,  thereby 
appropriating  the  right  to  maintain  and  operate  perpetually  by 
the  said  railway  company,  its  successors  and  assigns,  the  one- half 
(or  the  whole)  of  said  track,  cross-ties,  ballast  and  said  necessary 
constructions,  as  fully  as  above  set  forth,  along  and  upon  said 

street,  within feet  of  the  front  line  of  said  lot,  which  said 

front  line  is  in  the  center  of  said  street,  said  appropriation  being 
necessary  for  the  construction,  use,  maintenance,  carrying  on  and 
repair  of  said  railway  and  track,  all  which  more  fully  appears  by 
reference  to  the  plat  and  profile  of  said  railroad,  on  file  in  the 
oflSce  of  the  clerk  of  the circuit  court.    And  the  said  rail- 
way company  having  failed,  and  being  unable,  after  diligent  effort 
and  without  fault  on  its  part,  to  agree  for  the  purchase  of  the 
property  and  estate  aforesaid,  with  said  A.  B.,  C.  D.  and  E.  F.,  or 
either  of  them,  who  are  the  reputed  owners  thereof,  said  notice  is 
given,  said  instrument  of  appropriation  is  filed  and  this  proceeding 
carried  on  for  the  object  aforesaid,  in  pursuance  of  the  provisions 
of  an  act  of  the  general  assembly  of  the  state  of  Indiana,  entitled, 
"  An  act  to  provide  for  the  incorporation  of  railroad  companies, 
approved  May  11,  1852."  A.  W.,  AWy  for  Plaintiff, 

No.  85. 

Notice  indorsed'  on  the  instrument  of  appropriation. 

The  within  named is  (or  are)  hereby  notified  that  on  the 

day  of ,  18 — ,  at o'clock  — .  M.,  or  as  soon 


thereafter  as  counsel  can  be  heard,  the  within  named rail- 
way company  will  apply  to  Hon. ,  judge  of  the  

courty  for  the  appointment  of  three  disinterested  freeholders,  as 
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appraisers  to  assess  the  damages  which  said will  sustain 

by  the  appropriation  of  the  property  within  mentioned,  for  the 
purposes  within  stated,  in  conformity  with  the  statute. 

W.  W.,  AWy  for  Plaintiff. 

Served  the  foregoing  instrument  of  appropriation  and  notice 

upon  the  within  named ,  by  delivering  him  a  copy  thereof, 

on  the day  of  ,  18 — .  A.  A.,  Sheriff, 

Subscribed  and  sworn  to  before  me,  the day  of , 

18—.  T.  T.,  Clerk. 

Where  publication  is  made,  the  instrument  of  appropriation  (followed  by 
the  notice),  in  substance  as  in  No.  88  or  84,  attested  by  the  clerk,  will  be 
sufficient 

No.  86. 

Warrant  of  appointmeiit. 

Spate  or  Indiana, County  —  ss. 

The Railway  Company  vs.  A.  B.  and  0.  D. 

It  appearing  that  due  notice  has  been  given;  that  on  — ^' — , 

the day  of ,  18 — ,  application  would  be  made  to 

the  Hon. ,  judge  of  the circuit  court,  at  the 

court  house  in  the  city  of ,  in  said  county,  for  the  ap- 
pointment of  three  disinterested  freeholders,  to  assess  the  dam- 
ages to  accrue  from  the  appropriation  of  the  lands  hereinafter 
described,  that  is  to  say  (here  describe  the  lands  to  be  taken),  for 
the  use  of  said  company  in  fee,  for  the  maintenance  of  its  track 
(or  for  depot  ground)  (or  for  water  stations)  (or  for  any  other 
purpose,  as  the  case  may  be).  And  A.  B.  and  0.  D.,  reputed 
owners,  having  made  default  (or  appearing  in  person)  (or  by 
counsel),  thereupon  said  railway  company,  by  counsel,  moves  the 
court  for  the  appointment  of  appraisers  to  assess  said  damages 
according  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided.   Now,  therefore,  I, ,  judge  of  the court 

aforesaid,  do  hereby  appoint  J.  K.,  L.  M.  and  J.  J.,  three  disin- 
terested freeholders,  to  appraise  said  damages  which  will  accrue 
from  said  appropriation  of  said  land  to  the  use  aforesaid. 

In  testimony  whereof,  I,  the  said ,  judge  as  afore- 
said, have  hereunto  set  my  hand  this  day  of  , 

A.  D.  18 — .  J.  W.,  Jvdge  of  the Circuit  Court. 
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Witness  the  clerk  and  the  seal  of  this  court  the  date  aforesaid. 
[l.  8.]  P.  P.,  Clerk. 

(Iq  case  of  appropriation  of  the  right  of  way  in  a  street,  the  warrant  of 
appointment  may  be  varied  to  snit  by  reference  to  No.  84,  supra,) 

No.  87. 
Oath  of  appraisers. 

State  of  Indiana, County  —  ss. 

We  do  solemnly  swear  that  we  will  honestly  and  impartially 

appraise  the  damages  to  accrue  to  the  owner  from  the  appropriation 

of  lot ,  block ,  in  the  enlargement  of  the 

city  of ,  to  the  use  of  the Eailway  Company  in  fee, 

for  the  perpetual  maintenance  and  operation  of  its  track  thereon, 

or  (by  taking  and  appropriating  the  same  for  depot  grounds),  or 

(for  a  site  for  a  water  station),  or  (for  other  purpose). 

J.  K. 

J.  M. 

J .  J  >, 

Appraisers. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  0.  C,  Clerk. 

Appraiaeinent. 

We  appraise  the  damages  upon  said  lot ,  block , 

in  the enlargement  of  the  city  of ,  to  accrue  to  the 

owner  thereof  from    the  taking  by   the of  lot , 

in  the  city  of ,  to  be  used  for  the  construction  and  main- 
tenance of  their  track,  or  (for  depot  grounds),  or  (a  site  for  a 
water  station),  or  (any  other  proper  purpose,  according  to  the 

fact),  at dollars.  J.  K., 

L.  M., 

V.    J., 

Appraisers. 
Na  88. 

Appeal—  exceptions. 

The  W.  0.  &  H.  Kailroad  Co.  vs.  J.  W. 

Proceedings  for  the  appropriation  of  lands  for  a  railroad: 
Said  railroad  company,  by  its  attorney  A.  B.,  comes  and  ex- 
cepts to  the  report  of  the  appraisers  herein,  and  for  ground  oi 
exception  says: 
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1.  The  damages  assessed  by  the  jury  are  excessive. 

2.  The  appraisers  acted  corruptly  in  this:  they  permitted  said 
defendant  land  owner  to  make  representations  in  relation  to  the 
effect  of  said  appropriation,  in  the  absence  of  the  attorneys  and 
agents  of  said  company,  which  were  untrue,  and  which  influenced 
said  appraisers  in  their  said  appraisement.  Wherefore  said 
plaintiif  railroad  company  prays  an  appeal,  and  the  appointment 
of  other  appraisers,  or  appraisement  by  jury,  and  all  other  proper 
relief.  A.  B.,  AU^y  for  B.  JR.  Company. 

Answer. 


In  the Courty Terniy  i8 — . 

The  W.  0.  &  H.  Eailroad  Company  V8.  J.  W. 

Said  J.  W.,  for  answer  to  said  instrument  of  appropriation 
(and  (or)  said  exceptions),  denies  each  and  every  allegation  therein 
contained.  0.  G.  O.,  AWy  for  defendant  J,   W. 

No.. 89. 

Order. 

Come  now  the  parties  by  their  attorneys,  and  the  exceptions 
to  the  report  of  the  commissioners  being  examined  by  the 
court,  and  the  testimony  thereon  heard,  it  is  thereupon  or- 
dered that  the  damages  to  said  property  by  said  appropriation 
be  referred  to  A.,  B.  and  C,  three  disinterested  freeholders, 
as  commissioners,  who  are  hereby  appointed  as  such,  and 
directed  to  proceed  in  the  discharge  of  their  duties,  and  make 
report  at  the  next  term.  (Or  come  now  the  parties  by  their  attor- 
neys, and  the  defendant  having  filed  an  answer  in  denial  of  the 
instrument  of  appropriation  and  exceptions  (or  a  denial  of  the 
exceptions),  and  the  issues  being  joined,  come  the  jurors  of  the 
jury,  E.,  F.,  G.,  etc.,  who,  having  heard  the  evidence,  etc.,  return 
into  court  the  following  verdict:  We,  the  jury,  find  that  said  R 
R.  Co.  should  have  the  appropriation  of  the  lands  described  in  the 

complaint,  and  the  said  J.  W.  should  recover dollars  for 

his  damages.  A.  B.,  foreman.  And  thereupon  the  plaintiff  (or 
defendant)  moves  for  a  new  trial  on  written  causes  now  filed, 
which  motion  is  overruled.    It  is  therefore  ordered  that  said 
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plaintiff  pay  into  court  within days,  said  sum  of 


dollars  for  said  defendant,  and  in  default  an  execution  issue 
therefor,  and  that  upon  said  payment  said  lands  (here  describe) 
shall  vest  in  said  railroad  company. 

CONTEMPT. 

No.  40. 
Information  or  accusation. 

State  of  Indiana, County, 

In  the  ' Ci/rcuit  Cov/rty Term,  i8 — . 

The  State  of  Indiana  m,  A.  B. 

C.  D.  informs  the  court  that  said  A.  B.  was,  on  the day 

of ,  18 — ,  at  said  county,  guilty  of  a  contempt  of  said 

court  in  this,  to  wit,  that  said  A.  B.  hired  one  G.  G.,  a  witness 
who  had  on  that  day  been  duly  summoned  to  appear  forthwith 
before  said  court  to  testify  against  said  A.  B.  in  a  case  then 
pending  in  court  in  his  behalf,  against  one  F.  F.,  to  absent  him- 
self and  leave  the  state,  to  the  end  that  the  defendant  in  that 
case  should  be  deprived  of  the  testimony  of  said  witness  (or  that 
said  A.  B.  gave  one  P.  P.,  a  juror  sitting  in  a  case  then  pending 
in  said  court,  wherein  said  A.  B.  was  plaintiff  and  C.  0.  was  de- 
fendant, the  sum  of  dollars,  as  and  for  a  bribe  to  influ- 
ence his  decision  in  that  case)  (or  the  said  A.  B.,  for  the  purpose 
of  intimidating  one  K.  K.  and  preventing  him  from  testifying 
in  a  cause  pending,  wherein  he  was  plaintiff  and  one  H.  H.  was 
defendant,  threatened  to  beat  and  otherwise  ill-treat  him  if  he 
appeared  and  testified  against  him  in  that  behalf)  (or  that  the 
said  A.  B.  rescued  one  X.  Y.  from  the  custody  of  said  0.  D., 
acting  sheriff  of  said  county,  and  having  said  X.  T.  in  custody 
under  a  warrant  duly  issued)  (and  so  of  any  other  act  of  con- 
tempt). 0.  D. 

Sworn  to  and  subscribed  before  me,  this day  of , 

F.  F.,  Clerk. 


No.  41. 
Attachment. 
Statb  op  Indiana, County — ss. 

TTie  State  of  Indiana  to  the  Sheriff  of Cov/nty^  Greeting: 

Yon  are  hereby  commanded  to  attach  the  body  of  A.  B.,  so 
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that  yon  have instanter,  before  the  judge  of  the 


circuit  court,  now  in  Bession,  to  answer  for  a  contempt  of  said 
court,  as  charged  by  the  affidavit  of  one  G.  D.  Have  then  there 
this  writ.     By  order  of  the  court. 

Witness  the  clerk  and  the  seal  of  said  court,  this day 

of ,  18 — .  ^  Clerk. 

No.  48. 
Answer. 

4 

In  the Ci/rcmt  Courts Term^  iS—-. 

The  State  of  Indiana  m.  A.  B. 

Said  defendant  A.  B.  having  been  charged  with  contempt  and 
being  in  custody  under  attachment  therefor,  answers  and  says, 
this  respondent  did  not  commit  the  several  contempts,  charged 
in  the  information  and  affidavit  of  said  C.  D.,  nor  any  or  either  of 
them.  This  respondent  denies  that  he  attempted  to  bribe  or 
otherwise  to  influence  said  G.  G.  to  leave  the  state  to  prevent  his 
testifying  against  this  respondent,  or  that  he  in  any  way  tried  to 
influence  him ;  on  the  contrary,  this  respondent  never  knew  till  he 
was  arrested  upon  said  information  or  accusation,  that  said  G.  6. 
had  been  summoned  as  a  witness  in  said  cause,  or  was  expected 
to  testify  as  a  witness  in  said  cause  (and  so  of  any  other  case,  the 
answer  should  contain  a  specific  denial  of  each  charge  of  cod- 
tempt).  A.  B. 

Subscribed  and  sworn  to  before  me,  the day  of -, 

18—.  F.  F.,  CUrL 

No.  43. 

Order. 

The  State  of  Indiana  w.  A.  B. 

Comes  now  the  prosecutor,  prosecuting  the  pleas  in  behalf  of 
the  state,  and  the  defendant  also  comes,  in  custody  of  the  sheriff, 
under  attachment  for  contempt,  upon  the  information  of  0.  D., 
and  files  his  written  answer  herein,  and  having  purged  himself, 
it  is  considered  that  the  defendant  is  not  guilty  of  the  contempt 
charged,  and  that  he  be  discharged  and  go  hence  without  day. 
(Or  the  defendant  files  his  answer)  (or  the  defendant  having 
failed  to  answer),  and  the  court  being  sufficiently  advised,  it  is 
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considered  and  adjudged  that  the  defendant  is  guilty  of  the  con- 
tempt charged,  and  that  he  make  his  fine  to  the  state  of  Indiana 

in  the  sum  of dollars,  that  he  be  committed  to  the  county 

jail  for days,  and  that  he  stand  committed  till  the  fine 

and  costs  are  paid. 

For  other  fornig,  where  the  proceeding  is  resorted  to  to  enforce  a  civil 
remedy,  see  forms  in  this  chapter  where  the  proceeding  is  involved. 


DITOBCB. 

No.  44. 
Petition  for  divorce,  cruel  treatment. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

E.  1.  V8.  T.  I. 

Your  petitioner,  E.  I.,  of  said  county  of ,  represents 

that  she  has  been  for  more  than  two  years  last  past  a  resident  of 
the  state  of  Indiana  and  county  aforesaid,  and  is  now  and  has 
been  for  six  months  a  bona  fide  resident  of  said  county.    Tour 

petitioner  further  shows  that  on  or  about  the day  of , 

18 — ,  at  the  city  of ,  in  the  said  county,  she  was  married 

to  one  T.  I.,  and  that  she  had,  while  living  with  the  said  T.  I., 

the  following  children:  J.  W.,  aged  years,  and  W.  F., 

aged  years  or  thereabouts.      Your  petitioner  further 

shows  that  the  said  T.  I.,  regardless  of  his  duty  to  your  petitioner, 
has  entirely  abandoned  her  for  the  past  six  months,  and  has  been 
escorting  and  keeping  company  with  other  women,  failing  in  the 
meantime  to  provide  any  support  whatever  for  your  petitioner 
and  her  children,  who  have  been  thrown  upon  the  cold  charities 
of  the  world,  or  compelled  to  earn  a  livelihood  by  sewing  and 
serving  out,  to  the  neglect  of  her  children.  Your  petitioner  fur- 
ther shows  that  the  said  T.  I.,   on  the day  of  , 

18 — ,  and  at  divers  other  times,  abused,  cursed  and  maltreated 
yonr  petitioner,  and  then  and  there  struck  her  and  ordered  her 
to  leave  the  house,  and  treating  her  in  all  manner  indecently  and 
disgracefully.  Your  petitioner  further  shows  that  she  has  always 
demeaned  and  conducted  herself  as  a  good  and  dutiful  wife  to. 
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wards  the  said  T.  I.  Your  petitioner  farther  shows  that  the  de- 
fendant is  possessed  of  a  large  amount  of  personal  and  real  prop- 
erty, to  wit:  household  furniture  to  the  value  of doUare, 

and  lots  Nos. ,  in ,  Indiana,  valued  at  dol- 
lars. She  therefore  prays  that  she  may  be  divorced  from  the 
said  T.  I.,  and  that  her  maiden  name  (E.  J.)  be  restored  to  her; 
that  she  may  recover  reasonable  alimony,  have  the  custody  of  the 
children,  and  for  such  other  relief  as  to  the  court  may  seem  meet 

E.  1. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  C.  C,  Chrh 

L.  &  D.,  AWya  for  Plaintiff. 

No.  45. 
Petition  for  divorce,  unchastity  and  cruel  treatment  of  wife. 

State  or  Indiana, Counby^ 

In  the Circuit  Courts Term^  i8—. 

C.  H.  G.  m  J.  B.  G. 

The  petition  of  0.  H.  G.,  of  the  said  county  of  ,  repre- 
sents that  he  is  a  honajide  resident  of  said  county,  and  has  been 

for  more  than  two  years  last  past;  that  on  or  about  the 

day  of  ,  18 — ,  at  ,  in  county, ,  he 

was  married  to  one  J.  B.  G.  (whom  he  prays  may  be  made  a 
party  defendant  to  this  petition),  and  that  he  has  ever  since  con- 
ducted himself  toward  the  said  defendant  as  a  good  and  faithful 
husband;  yet  the  said  plaintiff  avers  that  the  said  defendant  has 
neglected  and  willfully  disregarded  her  duty  toward  her  said 
husband  in  the  manner  following,  to  wit:  That  she  has  grossly 
neglected  her  household  duties,  and  devoted  her  time  and  atten- 
tion to  mere  frivolous  gaities  and  pastimes,  leaving  her  family 
at  home  and  her  domestic  duties  totally  uncared  for,  in  the  man- 
ner that  a  good  and  prudent  wife  would  not  act;  that  she  has 
sought  and  received  the  attentions  of  young  and  single  men  in 
the  most  open  and  imprudent  manner,  attending  with  them 
places  of  public  resort,  visiting  them  at  their  places  of  business 
when  she  had  no  business  occasion   to  see  them,  and  being 
escorted  by  them  at  unseasonable  hours,  showing  in  her  manner 
a  levity  that  betokens  a  total  disregard  to  public  sentiment  or 


No.  45.1  DIVORCE.  749 

private  morality,  and  an  entire  want  of  appreciation  of  the  feel- 
ings of  her  husband  and  family,  and  irremediably  injuring  her 
reputation  by  giving  rise  to  surmise,  report  and  suspicion,  so 
that  she  has  become  a  by- word  and  a  disgrace  among  the  persons 
of  her  acquaintance,  and  a  continual  cause  of  the  deepest  morti- 
fication and  shame  and  sorrow  to  the  plaintiff,  her  husband;  that 
she  has  received  the  visits  of  certain  young  men  of  notoriously 
loose  and  immoral  character  at  unseasonable  hours  of  the  night, 
and  at  times  when  she  knew  her  husband  would  be  absent,  and 
that  her  conduct  at  such  times  has  furnished  sufficient  evidence 
to  satisfy  any  reasonable  mind  that,  if  there  be  not  positive  guilt 
on  her  part,  she  is  still  morally  unworthy  to  be  the  wife  and 
companion  of  an  honorable  man.    That  in  addition  to  the  above 
mentioned  frivolity,  inattention  to  her  duties,  and  improper  and 
unwif ely  conduct,  the  defendant  is  of  a  violent  and  uncontrollable 
temper;  that  by  her  passionate  and  quarrelsome  acts  and  manners 
she  renders  the  domestic  hearth  a  scene  of  bitterness  and  unhap- 
pzness,  and  poisons  by  her  evil  tongue  the  life  of  the  plaintiff; 
that  since  the  said  marriage,  facts  have  come  to  the  ear  of  the 
plaintiff  tending  to  show  that  the  defendant,  previous  to  the 
said  marriage,  led  an  unchaste  life,  and  that  her  name  by  com- 
mon report,  although  plaintiff  was  totally  ignorant  of  said  cir- 
cumstances, was  bandied  about  as  that  of  a  woman  of  easy  vir- 
tue; bat  plaintiff  says  he  stifled  his  feelings  on  hearing  said 
report,  and  continued  to  treat  the  defendant  as  a  good  husband 

should.     But  plaintiff  charges  that  on  the day  of , 

18 — ,  defendant,  without  any  just  cause,  struck  plaintiff  upon  the 
head  with  a  large  piece  of  wood,  threatened  to  poison  him,  and 
otherwise  abused  and  cruelly  treated  him,  thereby  endangering 
his  life  and  safety;  and  plaintiff  says  that  for  the  year  last  past  he 
has  lived  separate  and  apart  from  the  defendant;  that  he  has  pro- 
vided her  in  all  respects  with  means  suitable  to  her  station;  that 
he  has  settled  on  her  an  allowance  which  was  agreed  upon  by  the 
plaintiff  and  defendant,  to  be  paid  yearly,  sufficient  to  support 
the   said    defendant  and  her  children,  of  whom  she  has  two, 
alleged  to  be  by  the  plaintiff,  one  aged  four  years  and  the  other 
two  years ;  that  he  has  given  up  and  surrendered  back  to  the 
defendant  all  the  property  of  which  she  was  possessed  at  the 
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time  of  their  marriage  in  her  own  right,  and  that  in  no  possible 
event  can  any  contingency  occur  in  which  plaintiff  will  ever  con- 
sent to  a  reconciliation,  or  ever  consent  to  live  with  defendant  ae 
his  wife  again. 

The  petitioner,  therefore,  prays  that  the  said  J.  B.  G.  may  be 
notified  of  the  filing  of  this  petition  according  to  law,  and  that 
on  the  final  hearing  of  this  cause  he' may  be  divorced  from  the 
said  J.  B.  G.,  and  that  such  other  and'  further  relief  may  be 
granted  as  to  the  court  may  seem  meet.  C.  H.  G. 

Subscribed  and  sworn  to  this day  of ,  18—. 

A.  W.,  AU'yfor  Plaintiff.  0.  C,  Clerk 

No.  46. 
Petition  stating  several  causes  in  the  alternative. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8—. 

A.  B.  w.  G.  B. 

The  petition  of  A.  B.,  late  A.  £.,  respectfully  shows  to  the 
court  that  she  has  been  for  more  than  two  years  last  past,  and 

still  is,  a  honafde  resident  of county  in  said  state;  that  on 

the day  of ,  18 — ,  she  was  united  in  marriage  with 

the  defendant,  with  whom  she  lived  five  years;  that  during  said 
time  she  bore  the  said  defendant  three  children,  John,  William  and 
Mary ;  that  during  the  time  she  so  lived  with  her  said  husband  she 
discharged  her  duties  as  a  faithful  and  affectionate  wife.   But  that, 

about  the day  of ,  18 — ,  and  at  divers  other  times, 

he  was  guilty  of  adultery  with  one (or  struck,  beat  and 

cruelly  treated  the  plaintiff)  (or  scolded,  cursed  and  abused  the 
plaintiff)  (or  used  obscene,  profane  and  scandalous  epithets  of  and 
concerning  the  plaintiff,  in  the  presence  of  G.  G.  and  others);  that 
thereupon,  finding  endurance  no  longer  possible,  she,  on  the 

day  of ,  18 — ,  left  said  defendant  and  has  ever  since 

refused  to  live  with  him.  That  said  defendant  has  property  of 
the  value  of dollars. 

"Wherefore  the  plaintiff  prays  a  divorce,  the  custody  of  her 

children,  the  restoration  of  her  maiden  name  (A.  K.)  and 

dollars  alimony,  and  all  proper  relief. 

W.  W.,  AWy  for  PlairUif. 
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No.  47. 
Action  for  divorce,  failure  to  provide  and  cmel  treatment 

State  of  Indiana, County^ 

In  the CiTGuU  Courts Term^  i8 — . 

E.  M.  m  J.  M. 

The  said  plaintiff  complains  of  said  defendant,  and  says  that 
about  three  years  since  she  was  lawfully  married  to  said  defendant 

at  the  city  of ^  in  said  county;  that  she  was  then  and  has 

been  ever  since,  and  is  a  honafde  resident  of  said  county,  in  said 
state  of  Indiana,  and  that  during  all  the  time  since  her  said  mar- 
riage,  she  has  conducted  herself  as  a  prudent  and  faithful  wife; 
that  said  defendant  has  never  sufficiently  provided  for  her  sup- 
port, and  has  been  constantly  in  the  habit  of  neglecting  her;  and 

on  the day  of ,  18 — ,  and  at  other  times  since,  he 

has  abused  her,  and  called  her  hard  names,  and  beaten  her,  and 
once,  about  two  months  since,  he  knocked  her  down,  and  beat 
and  kicked  her,  and  seriously  injured  her  by  breaking  some  of 
her  ribs;  and  one  day  since  he  was  choking  her,  and  she  got 
clear  and  ran  into  a  neighbor's  house,  and  he  followed  her,  kick- 
ing and  striking  and  pushing  her  down.     He  got  her  finger  in 
his  mouth  and  bit  it  severely,  and  his  conduct  has  been  so  out- 
rageous as  to  render  it  necessary  for  her  to  leave  him;  said  de- 
fendant has  taken  from  her  every  article  of  household  furniture, 
and  most  of  her  clothes,  and  left  her  entirely  destitute  of  money 
and  of  the  necessaries  of  life.     His  furniture  is  now  at  the  auc- 
tion rooms  of  Messrs.  W.  &  M.,  to  be  sold,  and  he  has  already 
sold  his  other  visible  property,  so  far  as  she  knows  of  his  having 
any. 

Wherefore  plaintiff  prays  the  court  to  be  divorced  from  said 
defendant,  and  that  her  maiden  name,  which  is  E.  M.,  may  be 
restored  to  her,  and  for  such  alimony  as  may  be  proper,  and  for 
other  proper  relief.  M.  S.  J.,  AWyfor  Plaintiff. 

E.  M. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18 — .  0.  C,  CUrk. 
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Petition  for  injmictioiL 

State  of  Indiana,  County — 88. 

To  the  Son,  J.  B.  W,  J/.,  Jvdge  of  ths Court: 

Tour  petitioner  respectfully  states  that  she  has  an  action  for 

divorce  pending  in  the  circuit  court,  for  the  reasons 

alleged  in  the  foregoing  complaint;  that  she  is  informed  and 
believes  that  she  has  a  good  cause  of  action,  and  that  the  faets 
stated  in  said  complaint  are  true;  she  says  she  believes  it  to  be 
the  intention  of  the  defendant  to  leave  her  entirely  destitute  and 
to  dispose  of  all  property,  thereby  depriving  her  of  recovering 
alimony,  if  it  shall  be  awarded  by  the  court  on  the  hearing  of  the 
cause,  and  that  if  notice  of  this  application  vrere  given  to  de- 
fendant she  would  be  defeated  in  the  object  thereof  before  the 
order  herein  could  be  made  effective;  she  has  no  means  of  mak- 
ing the  necessary  preparations  to  prosecute  her  action ;  she  is  in- 
formed and  believes  that  defendant  is  the  owner  of,  and  has  in 

his  possession,  a  note  made  by  J.  W.,  in  the  sum  of 

dollars;  she  therefore  prays  your  honor  to  make  an  order  en- 
joining and  inhibiting  the  said  defendant  from  disposing  in  any 
way  of  any  personal  property  he  may  have  or  own,  and  from 
the  collection  or  other  disposition  of  said  note,  and  also  the  said 
J.  W.  from  paying  said  note  until  the  final  hearing  of  the  cause, 
and  for  other  proper  relief.  her 

G.  G.,  AU^y  for  PetUioner.  E.  ^  M. 

mark 

Subscribed  and  sworn  to  before  me,  this day  of ^ 

18—.  0.  C,  CUrh. 

No.  49. 
Cross  petition. 

State  of  Indiana, Cov/nty, 

In  the Circuit  Courts Term^  i8—. 

A.  B.  w.  0.  B. 

The  cross  petition  of  the  defendant,  humbly  complaining, 
shows  to  the  court  that,  for  the  reasons  set  forth  in  her  answer 
herein  filed,  and  because  the  allegations  of  the  petition  of  the 
plaintiff  are  not  true,  he  is  not  entitled  to  his  divorce.     But  your 
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petitioner,  said  defendant,  says  that  on  the day  of , 


18 — ,  said  plaintiff  committed  adultery  with  one (or 

abandoned  the  defendant,  and  has  henceforth  failed  to  provide 

for  her  support  and  maintenance)  (or,  on  the  day  of 

,  18 — ,  and  at  divers  other  days  and  times  between  that 

date  and  the  present  time,  said  plaintiff  was  and  has  been  guilty 
of  cruel  treatment  to  the  defendant,  by  beating  and  bruising  her) 
(or  by  upbraiding  her  and  charging  her  with  unchaste  conduct) 
(or  by  using  towards  her  disrespectful,  unchaste  and  profane  epi- 
thets,)and  that  she  has  been  for  two  years  last  past  a  bona  jide 

resident  of county,  Indiana. 

Wherefore  the  defendant  prays  a  divorce,  the  custody  of  said 

children,  and dollars  alimony. 

W.  W.  G.,  AWyfoT  Defendant. 
Said  defendant  swears  that  the  matters  and  things  set  forth  in 
said  cross  petition  are  true.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of ^ 

18—.  K.  K,  CUrk. 

No.  50. 
Petitioii  for  divorce,  abandomneiit. 

State  op  Indiana, County y 

In  the Circuit  Courts Term^  iS — . 

A.  B.  V8.  0.  B. 

The  petition  of  A.  B.  of  the  county  of ,  respectfully 

shows  to  the  court,  that  she  is  and  has  been  for  more  than  three 
years  last  pasta  iona  fide  resident  of  said  county;  that  on  the 
day  of ,  18 — ^  your  petitioner  and  said  defendant 


were  duly  united  in  marriage  at ,  in  the  state  of ; 

and  for  the  term  of years  lived  together  as  husband  and 

wife,  during  all  which  time  your  petitioner  discharged  her  duties 
as  a  wife  to  said  defendant  truly  and  faithfully;  but  on  the 
day  of ,  18 — ,  said  defendant  abandoned  your  pe- 
titioner, and  henceforth  to  the  present  time,  has  wholly  failed  to 
make  any  provision  for  the  support  and  maintenance  of  your  peti- 
tioner and  her  children  hereinafter  mentioned;  that  during  all 
that  time  your  petitioner  has  been  compelled  to  support  herself 
and  her  said  children  by  her  own  labor.  Tour  petitioner  further 
that,  during  the  time  she  lived  with  the  defendant,  they  had 
Vol.!.— 48 
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V,  '.-f  V  'hem  two  children,  John,  now  six  years  old,  and  Jane,  four 
rmt^  oM;  that  said  defendant  has  real  and  personal  property  of 

nx^  value  of dollars. 

Wixerefore  your  petitioner  prays  a  divorce,  the  custody  of  said 

ciiiMren,  and  dollars  alimony,  and  all  other  proper  re- 

litjf.  W.  G.  W.,  Att'y  for  Petitioner, 

Subscribed  and  sworn  to  before  me,  this day  of , 

IS—.  0.  C,  Clerk. 

No.  51. 
Affidavit  for  allowance  of  attorney's  fees  and  alimony. 

State  op  Indiana, CourUy^ 

In  the Circuit  Court, Terniy  /<f— . 

A.  B.  vs.  0.  B. 

The  defendant,  being  sworn,  says  that  she  has  a  good  and  valid 
defense  to  said  plaintiff's  petition  for  a  divorce,  which  fully  ap- 
pears by  her  answer,  and  a  good  ground  for  a  divorce  from  hini) 
as  shown  by  her  cross  petition,  but  she  is  not  able  to  try  the  same 
at  the  present  term  for  reasons  which  she  will  show  upon  the 
proper  application ;  that  she  has  no  money,  property  or  other 
means  to  enable  her  to  employ  counsel  to  continue  her  defense, 
or  to  prosecute  said. cross  petition;  that  the  plaintiff  has  thrown 
her  out  of  house  and  home,  and  has  refused  to  provide  for  her 
and  her  three  children,  and  that  the  plaintiff  has  property  worth 

dollars. 

Wherefore  she  asks  an  order  for  an  allowance  of  money  for  the 
defense  of  said  suit,  the  prosecution  of  said  cross  petition,  and 
for  the  support  and  maintenance  of  herself  and  children  during 
the  litigation.  C.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18  — .  G.  K.,  Clerk. 

No.  52. 
Another  form  of  affidavit. 

Statb  of  Indiana, Gov/rUy, 

In  the Circuit  Cowrt, Term^  iS—. 

A.  B.  w.  0.  B. 

Said  defendant  (or  plaintiff),  being  sworn,  says  she  has  a  good 
and  valid  defense  to  the  plaintiff 's  petition  for  a  divorce  (or  a 
good  and  meritorious  cause  for  divorce  in  her  petition),  but 
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that  she  has  no  money,  property  or  other  means  with  which  to 
employ  counsel  to  prosecute  (or  defend)  said  suit,  but  that  the 
plaintiff  (or  defendant)  has  ]>roperty  worth dollars. 

Wherefore  she  prays  an  order  against  him  for  an  allowance 
for  the  defense  (or  prosecution)  of  said  suit.  0.  B. 

Sabscribed  and  s^orn  to  this day  of ,  18  — . 

G.  K.,  Cl&rk. 

No.  58. 

Orders  in  divorce;  iivianction. 
A.  B.  vs.  C.  B. 

Now  here  comes  the  plaintiff  (or  before  the  judge  of  the 

judicial  circuit  of  Indiana)  and  presents  her  sworn  petition,  ac- 
companied by  her  affidavit,  setting  forth  that  she  has  a  valid 
cause  of  action  against  said  defendant  for  a  divorce:  that  said  de- 
fendant is  the  owner  of  real  and  personal  property  of  the  value 

of dollars;   that  he  has  driven  the  plaintiff  out  of  his 

house;  that  she  has children  who  are  dependent  upon 

her  for  nurture,  and  that  she  is  wholly  destitute  of  means  for 
her  or  their  support,  or  to  defray  the  expense  of  the  prosecution 
of  her  suit  for  divorce,  and  praying  an  allowance;  and  that  he 
is  trying  to,  and  unless  restrained,  he  will  dispose  of  all  said 
property  for  the  purpose  of  defeating  the  plaintiff's  application 
and  claim  for  alimony,  and  prays  an  injunction.  And  therenpon 
it  18  ordered  that  said  defendant  be  enjoined,  till  the  hearing,  from 
selling  or  disposing  of  said  real  and  personal  property,  excepting 
his  crops,  and  that  he  be  notified  of  said  application  for  an  allow- 
ance (if  the  application  be  in  vacation,  but  if  in  term,  and  his  attor- 
ney appear,  no  notice  is  necessary),  and  said  application  is  set 

for  the day  of ,  18 — ^  before  me,  in  chambers  (or 

on  the day  of  term).    And  now  come  the  parties,  and  the 

motion  and  application  for  an  allowance  comes  on  to  be  heard, 
and  after  hearing  the  proofs  and  allegations  of  the  parties,  it  is 
ordered  that  said  defendant  pay  in  to  the  clerk  of  the  court  (or 
said  court,  where  the  application  is  in  vacation)  (or  on  or  before 

the day  of ,  18 — )  (or  on  or  before  the day 

of  the  term),  for  the  use  of  the  plaintiff,  and  that  he  pay  to  said 

clerk  until  hearing  and  further  order, dollars  per  month, 

on  the  first  of  every  month,  whereto  the  defendant  excepts. 
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No.  54. 

Restraining  order. 
E.  M.  vs.  J.  M. 

And  now  here,  upon  the  application  of  the  said  E.  M.,  verified 
bj  affidavit,  and  for  certain  causes  and  emergencies  by  her  Bhown, 

I,  J.  W.  B.  M.,  judge  of  the circuit  (or  superior)  court, 

do  hereby  order  that  the  said  J.  M.  be,  and  he  is  hereby,  en- 
joined, restrained  and  inhibited  from  collecting  or  otherwise 
disposing  of  a  certain  promissory  note,  made  to  him  by  one  J. 

"W.,  in  the  sum  of  about dollars,  or  any  other  note  of 

evidence  of  indebtedness  held  by  him  against  said  J.  W.,  and 
also  from  selling  or  otherwise  disposing,  or  permitting  it  to  be 
done,  of  any  personal  property  of  which  he  is  the  owner  until 
further  order  herein,  unless  it  be  with  the  full  consent  and  con- 
currence of  the  said  £.,  or  until  the  final  determination  of  an 

action  for  divorce  now  pending  in  the circuit  court,  in 

which  the  said  E.  is  plaintifi:  and  said  J.  is  defendant,  and  agree- 
ably to  the  order  of  the  said  circuit  court,  and  that  a  copy  hereof 
be  issued  forthwith  and  be  served  upon  the  said  J.  M. 

Witness  my  hand  this day  of ,  18 — . 

J.  W.  B.  M., 
Judge  of  the Circuit  Court. 

No.  55. 
Application  for  allowance  upon  crow  petition. 

In  the Circuit  Covrty Tem^  i8 — . 

A.  B.  vs.  0.  B. 

Now  come  the  parties  by  counsel,  and  the  defendant  files  her 
demurrer  to  the  petition,  which  is  upon  argument  and  consid- 
eration overruled,  whereto  defendant  excepts  and  files  her  an- 
swer in  denial  of  the  plaintiff's  petition,  and  also  her  cross  pe- 
tition, duly  verified,  to  which  the  plaintiff  files  his  demurrer, 
which  is  by  the  court,  upon  argument  and  due  consideration, 
overruled,  whereto  the  plaintiff  excepts  and  files  his  reply ;  and  said 
defendant  now  moves  for  an  allowance  to  make  her  defense  and 
to  prosecute  her  cross  petition  based  upon ,  her  cross  petition  and 
affidavits  now  filed,  and  thereupon,  upon  leave,  the  plaintiff  files 
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counter  affidavits,  and  said  motion  is  now  here  upon  argument 
submitted  to  the  court,  and  upon  due  consideration  it  is  ordered 
that  said  plaintiff  pay  into  court  for  the  use  of  the  defendant 

dollars,  on  or  before  the day  of  the  term,  and 

dollars  on  the  first  of  every  month  pending  the  suit,  to 

which  the  plaintiff  excepts,  or  (that  the  court,  upon  due  consid- 
eration, overrule  said  motion  and  dismiss  said  application  for 
allowance). 

No.  56. 

Attachment  for  iSEdlare  to  comply  with  the  order  of  the  court. 

A.  B.  V8.  0.  B. 

Now  come  the  parties  by  counsel,  and  the  plaintiff  (or  defend- 
ant) shows  to  the  court  by  affidavit  that  the  defendant  (or 

plaintiff)  has  failed  to  pay  into  court  the  sum  of  dollars, 

according  to  the  order  of  the  court,  and  the  plaintiff  (or  defendant) 
now  moves  for  proceedings  against  said  defendant  (or  plaintiff) 
for  contempt  for  such  failure,  and  thereupon  the  defendant  (or 
plaintiff)  voluntarily  appears  (or  if  the  party  does  not  appear  to 
respond  to  the  motion,  but  a  rule  is  entered,  say)  and  there- 
upon it  is  ordered  that  said  defendant  (or  plaintiff)  be  notified  to 
show  cause  why  he  shall  not  be  attached  for  contempt  on  the 

day  of  the term;  and  thereupon,  having  been  so 

notified,  said  defendant  (or  plaintiff),  in  response  to  the  rule, 
appears,  and  purges  himself  of  the  contempt,  and  upon  due  con- 
sideration it  is  ordered  that  he  be  discharged  (or  said  defendant) 
(or  plaintiff)  not  being  able  to  purge  himself  of  said  alleged 
contempt,  is  adjudged  to  be  in  contempt,  and  it  is  ordered  that 
he  be  committed  to  the  county  jail  till  he  comply  with  said 
order;  or  if  the  defendant  (or  plaintiff)  do  not  appear  in  re- 
sponse to  the  rule,  the  order  is  after  the  title;  now  here  said 
defendant  (or  plaintiff),  having  been  duly  notified  of  the  rule 
entered  against  him  for  contempt  in  failing  to  pay dol- 
lars into  court,  according  to  the  order  heretofore  entered,  and  he 
having  failed  to  respond  to  said  rule,  and  no  cause  being  shown 
yvhj  he  shall  not  be  attached  for  contempt,  it  is  now  here  ordered 
and  adjudged  that  said  defendant  (or  plaintiff)  is  in  contempt, 
and  that  an  attachment  issue  against  him  and  that  he  be  brought 
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into  court  to  answer  for  the  same;  and  said  defendant  (or  plaint- 
iff) now  comes  in  the  custody  of  the  sheriff,  and  not  being  able  to 
purge  himself  of  said  contempt,  it  is  ordered  that  he  be  com- 
mitted to  the  county  jail  till  he  comply  with  the  said  order  of 
the  court  (or  having  purged  himself  of  said  contempt  (or  hav- 
ing paid  said  money  into  court)  and  paid  the  costs  of  the  pro- 
ceedings, it  is  ordered  tliat  he  be  discharged.) 

No.  57. 
(Jpon  application  for  custody  of  children  pending  the  suit 

A.  B.  V8.  G.  B. 

Kow  come  the  parties  by  counsel,  and  the  defendant  files  his 
answer  and  cross  petition  and  affidavits,  setting  forth  that  the 
plaintiff  has  the  custody  of  the  daughters  of  the  plaintiff  and  said 
defendant,  D.  B.  and  £.  B.,  praying  an  order  for  their  custody, 
upon  the  alleged  ground  that  the  plaintiff  is  not  a  suitable  per- 
son to  have  the  custody  and  control  of  said  daughters  pending 
the  litigation,  and  the  court  having  heard  the  proofs  and  allega- 
tions of  the  parties,  it  is  ordered  that  the  plaintiff  surrender  the 
custody  of  said  daughters  to  the  defendant,  whereto  the  plaintifi 
excepts.  And  said  plaintiff  refusing  to  obey  said  order,  and  such 
refusal  being  shown  to  the  court  by  the  proper  affidavit,  the  de- 
fendant comes,  and  failing  to  show  cause  for  such  refusal,  it  is 

ordered  that  he  be  committed  to  the  county  jail  of county, 

until  he  shall  surrender  the  custody  of  said  daughters  to  the  de- 
fendant, to  which  the  plaintiff  excepts  (or  the  court  having  heard 
the  proofs  and  allegations  of  the  parties,  now  here  ref  ase  said  ap- 
plication, and  award  the  custody  of  said  daughters  pending  the 
litigation  to  the  plaintiff,  whereto  the  defendant  excepts)  (or  now 
comes  the  plaintiff'  and  files  a  supplemental  petition,  duly  verified, 
whereby  she  shows  that  the  defendant  has  the  custody  of  the  two 

infant  children  of  the  parties,  J and  S ,  who  are  of  tender 

years,  and  that  the  defendant  is  not  a  suitable  person  to  have  such 
custody,  and  praying  an  order  for  the  custody  of  said  children, 
which  petition  is  supported  by  affidavits  now  here  filed;  and  said 
defendant  now  here  files  counter  affidavits,  and  said  application  is 
submitted  to  the  court,  and  the  court  being  sufficiently  advised, 
it  is  ordered  that  said  plaintiff  have  the  custody  of  said  chil- 
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dren  pending  the  litigation,  to  which  the  defendant  excepts)  (or, 
the  court,  upon  due  consideration,  refuse  to  award  the  plaintiff 
said  custody  of  said  children,  and  leave  them  with  the  defendant 
pending  the  litigation). 

No.  58. 

Order  at  the  hearing. 
A.  B.  vs.  0.  B. 

And  now  come  the  parties  by  counsel,  and  this  cause  comes 

on  to  be  heard  upon  petition  and  answer  (or  upon  petition, 

answer  and  cross-petition),  and  (where  a  jury  is  called,  come  the 

jurors  of  the,  etc.,  as  in  a  civil  action  up  to  the  verdict)  the  court 

having  heard  the  evidence  and  arguments  of  counsel,  and  all 

things  touching  the  same  being  fully  heard  aud  considered,  it  is 

ordered,  adjudged  and  decreed  that  a  divorce  be  granted  the 

plaintiff  upon  her  petition,  that  the  bonds  of  matrimony  between 

the  plaintiff  and  the  defendant  be  and  they  are  hereby  dissolved, 

and  said  parties  be  and  they  are  hereby  forever  divorced;  that 

the  plaintiff's  maiden  name, ,  be  restored  to  her;  and 

that  the  custody  of  the  children,  to  wit  (here  name  them),  be 

awarded  said  plaintiff  (or  defendant)  (or  that  until  the  further 

order  of  this  court  the  custody  of  said  children  (by  name)  be 

awarded  the  plaintiff  (or  defendant).     That  the  plaintiff  recover 

of  the  defendant dollars  as  and  for  her  alimony;  that 

upon  his  giving  the  proper  surety,  said  alimony  shall  be  payable 

one part  on  or  before  the day  of ,  18 — , 

and  the  remainder  in  yearly  installments,  commencing 

from  the  first  payment,  and  that  the  plaintiff  recover  her  costs. 

To  all  which  the  defendant  excepts,  and  prays  an  appeal,  which 

18  ffranted,  and  the  defendant  now  here  files  his  appeal  bond, 
with   O.  and  P.  as  his  sureties;  and days'  time  is  given 

to  file   his  bill  of  exceptions.    (Where  there  is  no  bond  for  an 

appeal   operating  as  a  supersedeas,  and  surety  is  to  be  given, 

the  form  may  be  as  follows:) 

"Wg    undertake  that  the  defendant  in  the  above  entitled  cause 

shall  pa.j  the  alimony  above  adjudged  against  him  at  the  times 

and  in  the  manner  specified  in  said  decree. 

Si£^ed  the day  of ,  18 — .  0.  B. 

G.D. 
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No.  59. 
Order  at  the  hearing  upon  publication. 
A.  B.  vs.  0.  B. 

Kow  comes  the  plaintiff  and  makes  proof  of  doe  publication 
of  notice  of  the  pendency  of  this  suit,  for  three  weeks  succes- 
sively in  the Journal,  a  newspaper  published  in • 

county,  more  than  thirty  days  before  the  first  day  of  the  present 
term,  and  the  defendant,  having  been  three  times  called,  comes 
not,  but  herein  makes  default,  this  cause  comes  on  to  be  heard 
upon  the  petition,  and  the  plaintiff,  having  proved  all  the  material 
allegations  therein  contained  to  the  satisfaction  of  the  court,  it 
is  adjudged  that  the  matters  and  things  charged  in  said  petition 
are  true;  that  said  plaintiff  is  entitled  to  have  her  divorce,  the 
custody  of  her  children,  and  to  be  restored  to  her  maiden  name. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  bonds  of 
matrimony  existing  between  the  plaintiff  and  defendant  be  and 
they  are  hereby  dissolved,  and  the  parties  are  hereby  forever 
divorced;  that  the  plaintiff  have  the  custody  of  the  children,  to 
wit  (name  them  each)  (or  that  the  plaintiff  have  the  custody  of 
the  children  (naming  them)  till  the  further  order  of  this  court); 
that  the  maiden  name  of  the  plaintiff  be  restored  to  her  (here 
give  the  maiden  name),  and  that  the  plaintiff  pay  the  costs  of 
this  suit.  And  it  is  further  ordered,  adjudged  and  decreed  that 
it  shall  not  be  lawful  for  either  party  to  marry  within  two  years 

from  the  date  hereof. 

No.  60. 

Application  to  open  the  Judgment  and  proceedings  by  a  party  constmc^ 

ively  served. 
0.  B.  vs.  A.  B. 

Now  comes  the  plaintiff  and  files  his  complaint,  duly  verified 

(or,  and  accompanied  by  the  proper  affidavit),  and  moves  the 

court  to  open  the  judgment  heretofore  rendered  against  him  in 

said  cause  for  divorce,  and  for  the  custody  of  the  children,  to 

permit  him  to  file  an  answer  and  make  a  defense  to  said  action 

as  to  the  custody  of  said  children  (or  as  to  the  whole  decree  and 

every  part  thereof);  and  it  is  thereupon  ordered  that  the  plaintiff 

be  notified  of  the  pendency  of  said  motion,  by  summons  issued 

returnable  at  the  next  term  (or  on  the day  of  the  present 

term)  (or,  in  case  the  plaintiff  has  become  nonresident,  by  pub- 
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lishing  notice  thereof,  by  the  clerk,  in  the Jonrnal,  as  in 

other  cases  of  notice  by  publication),  and  that  the  same  will 

stand  for  hearing  at  the  next  term  of  the  court. 

No.  61. 

Order  on  hearing  applications  for  opening  jadgment  and  making  de- 
fense.^ 
A.  B.  V8.  0.  B. 

Now  comes  said  defendant,  and  shows  to  the  court  that  due 
notice  has  been  given  the  plaintiif,  by  service  of  summons  (or 
publication  of  notice)  according  to  the  terms  of  the  order  herein 
entered,  and  the  said  plaintiff  being  called  but  not  appearing,  and 
no  cause  being  shown  why  said  decree  of  divorce  and  alimony, 

in  the  suit  between  the  parties  at  the term  of  this  court, 

should  not  be  opened,  it  is  ordered  that  said  decree  be  opened 
and  said  defendant  be  permitted  to  make  full  defense  thereto  (or 
said  plaintiff  also  comes,  and  the  court  having  heard  the  proofs 
and  allegations  of  the  parties,  it  is  ordered  that  said  decree  be 
opened  and  said  defendant  be  permitted  to  make  full  defense,  and 
said  defendant  now  files  his  answer  and  cross  petition,  and  the 
plaintiff  files  her  reply),  and  the  cause  comes  on  to  be  heard  as  an 
original  cause,  and  the  court  upon  hearing  the  proofs  and  alle- 
gations of  the  parties,  affirms  the  decree  as  to  the  custody  of  the 
children).    It  is  therefore  ordered,  adjudged  and  decreed  that  the 
former  decree  of  divorce  herein  rendered,  be  in  all  things  affirmed ; 
and  it  is  further  ordered  and  decreed  that  the  custody  of  said 
children  be  continued,  for  the  term  of years,  in  the  plaint- 
iff^ vrith  the  right  of  the  defendant  to  have  and  enjoy  the  society, 

and  have  the  custody  thereof,  for hours  per  day  and 

daja  in  each  week,  and  that  said  defendant  pay dollars, 

on  the  first  of  each  month,  to  the  plaintiff  for  the  support  of 
said  children;  audit  is  further  ordered  and  adjudged  that  the 

defendant  may,  at  the  end  of years,  apply  to  the  court  for 

an  order  for  change  of  the  custody  of  said  children.  (This  order 
presents  only  a  single  variety  of  an  order  for  custody,  and  may 
be  need  when  applicable  in  original  decrees,  as  well  as  by  way  of 
modification.) 

>  In  all  cases  involving  the  legitimacy  of  children,  or  validity  of  a  marriage, 
the^  ordinary  orders  in  forming  issues,  empaneling  Juries,  and  upon  the  trial 
or  lieaxing,  are  like  civil  actions,  and  no  separate  precedents  are  necessary, 
but  tlie  precedents  in  civil  actions  may  be  consulted. 
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HABEAS  CORPUS. 

No.  62. 
Petition. 

State  of  Indiana, County. 

To  the  ■ Circuit  Court: 

Tour  petitioner,  R.  E.,  respectfully  shows  that  on  the 


day  of ,  18 — ,  he  and  D.  E.,  his  wife,  were  divorced  by  the 

order  and  decree  of  the  said  conrt;  that  at  the  time  of  the  ren- 
dering of  said  decree,  H.  £.,  who  is  the  son  of  the  said  D.  and 
your  petitioner,  was  aged  about  two  yeai*s,  and  by  the  same  de- 
cree the  care  and  custody  of  the  said  child  was  given  to  the  said  D.; 

the  said  D.  afterwards  married  one ,  with  whom  she  lived 

till  the  spring  of  the  present  year,  18 — ,  at  which  time  she  died. 
From  the  time  of  the  said  divorce  down  to  the  death  of  the  said 
D.,  she  had  care  and  control  of  the  said  child,  and  your  petitioner 
did  not  molest  or  disturb  her  in  the  guardianship  of  said  child. 
After  the  death  of  the  said  D.,  your  petitioner,  impelled  by  nat- 
ural affection,  desired  to  resume  control  of  his  son,  now  aged  six 

years  and  five  months,  and  therefore,  on  the day  of , 

18 — ,  he  demanded  the  said  child  of  G.  B.,  who  refused  to  allow 
your  petitioner  to  take  the  said  child  to  his  home,  where  your 
petitioner  is  anxious  to  take  him,  and  where  he  cftn  and  will  pro- 
vide for,  cherish  and  support  him  as  a  father  should;  and  your 
petitioner  says  that  the  said  child,  H.  E.,  is  restrained  of  his 
liberty  and  kept  from  your  petitioner  in  the  county  of  — — j 
in  the  state  of  Indiana,  by  the  said  G.  B.,  who  pretends  that  he 
has  a  right  to  retain  and  keep  the  said  child  for  the  reason  that 
he,  the  said  G.,  is  the  grandfather  of  the  said  child,  being  the 
father  of  the  said  D.;  and  your  petitioner  says  that  the  restraint 
of  the  said  child  from  his  father  by  the  said  G.  is  illegal  in  this, 
that  the  said  G.  has  no  right  to  the  custody  of  said  child. 

Wherefore  he  prays  the  court  to  grant  the  writ  of  habeas  corpus, 
directed  to  the  said  G.  B.,  commanding  him  to  have  the  said  H. 
E.  before  the  court  without  delay,  to  do  and  receive  what  shall 
be  ordered  concerning  him.  B.  E. 

Subscribed  and  sworn  to  before  me,  this day  of i 

18—.  L.  R.,  Clerk. 

Indorsement 

Let  the  writ  issue  as  prayed  for.  B.  S.,  Judge. 
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Na63. 
Petition. 

State  of  Indiana, Cormtyj 

In  the Cirouit  Courts Term^  i8 — . 

D.  A.,  guardian  of  the  person  and  estate  of  W.  B.  (minor  child 

of  J.  A.  B.,  late  of  said  county  of ,•  deceased),  represents 

to  the  Hon.  0.  J.  I.,  judge  of  the  circuit  court,  that  said  W.,  in 
whose  behalf  this  application  is  made,  is  restrained  and  kept  out 
of  the  custody  and  control  of  his  said  guardian,  and  unlawfully 
detained  from  him  by  one  J.  F.,  of  said  county,  at  the  dwelling 
'house  of  said  F.  in  said  cofanty,  under  the  pretense  that  said 
child  was  given  to  him,  the  said  F.,  by  the  said  deceased,  as  said 
guardian  is  informed  and  believes;  and  the  said  detention  and 
restraint  is  illegal,  in  as  much  as  the  said  guardian  has  the  legal 
control  and  custody  of  said  W.  B.  D.  A. 

Subscribed  and  sworn  to  before  me,  on  the  day  of 

,  18—.  J.  C,  GUrk, 

By  L.  R.,  Deputy  Clerk. 

No.  64. 
Writ  and  retam. 

State  ov  Indiana, (Jaunty  —  ss. 

To  J.  F.,  of  said  county:   You  are  hereby  commanded  to  have 
the  body  of  W.  B.  (minor  heir  of  A.  B.,  deceased)  before  the  judge 

of  the  circuit  court,  at  the  court  house  in  the  city  of 

,  to  do  and  receive  what  shall  be  ordered  concerning  him; 

and  have  you  then  and  there  this  writ. 

Witness  the  clerk  and  the  seal  of  said  court,  this day  of 

^  18  — .  J.  L.  Clerk. 

By  L.  R.,  Deputy  Clerk. 

State  op  Indiana, County^ 

Trv  tJte Court  Term^  i8 — . 

The  answer  and  return  of  J.  F.  to  the  writ  of  haheas  corpus 

issued  on  the day  of ,  A.  D.  18 — ,  by  the  direction 

ot  tlie  Hon.  E.  I.,  judge  of  said  court,  directing  the  said  J.  F.  to 
have  the  body  of  W.  B.,  a  minor  heir  of  A.  B.,  before  said  judge  at 
the   court  house  in  the  city  of ,  to  do  and  receive  what 


764  FORMS.  [Part  HI.  Cn.  VUI. 

shall  be  ordered  concerning  him.  The  said  J.  F.  says  that  the 
said  W.  B  is  an  infant,  aged  about  six  years ;  that  A.  B.,  father 

of  the  said  W.  B.,  and  in  the  county  of ,  about  two  years 

since,  and  just  prior  to  his  death,  requested  the  said  J.  F.  to  take 
the  said  W.  B.  and  raise  him;  that  immediately  after  the  death 
of  the  said  A.  B.  the  said  J.  F.  took  the  said  W.  B.  to  his 
own  house,  where  he  has  ever  since  remained,  contented,  happy, 
and  well  provided  for;  that  when  the  said  W.  B.  was  first  taken 
to  the  house  of  said  J.  F.  he  was  sick,  and  so  remained  for  sev- 
eral months,  during  all  which  time  he  received  from  the  said 
J.  F.  and  his  wife  the  most  careful  and  affectionate  attention  and 
treatment;  that  the  said  J.  F.  and  his  wife  are  without  children 
of  their  own,  and  have  become  much  attached  to  the  said  W.  B., 
and  defendant  takes  such  care  of  him  as  he  could  of  his  own  chil- 
dren, if  he  had  any,  without  charge  of  any  kind.  Said  J.  F.  is 
informed  that  on  the day  of ,  D.  A.  made  his  appli- 
cation to  be  appointed  guardian  of  the  said  W.  B.,  and  showing 
that  the  said  W,  B.'s  interest  in  the  estate  of  his  said  father,  A. 

B.,  amounts  to  the  sum  of dollars,  and  that  on  the  same 

day  the  said  D.  A.  was  appointed  guardian  of  the  said  W.  B.,  and 
forthwith  qualified  as  such.  But  the  said  J.  F.  charges  that  the 
said  appointment  was  obtained  clandestinely,  and  by  fraudulent 
conduct;  that  it  is  not  for  the  interest  of  the  said  W.  B.  that  the 
said  guardianship  should  be  continued;  that  said  D.  A.  is  not  a 
proper  person  to  have  the  guardianship  of  said  W.  B.,  because 
the  said  D.  A.  is  an  habitual  drunkard,  and  is  otherwise  grossly 
immoral.    As  commanded,  said  "W.  B.  is  brought  into  conrtT 

J.  F. 

Subscribed  and  sworn  to  before  me,  this day  of -, 

18—.  J.  L.,  Clerk. 

Per  L.  R.,  DeptUy  Clerk. 

No.  65. 
Betum  of  guardian  or  fkther  or  sheriff. 

State  of  Indiana,  — ^  —  County j 

In  the Circuit  Courts Term^  i8—. 

B.  B.  vs.  0.  D. 

To  the  honorable,  the  judge  of  said  court:     Said  respondent,  for 
return  to  the  writ  herein  issued,  says  that  said  B.  B.  is  detained 
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by  this  respondent,  who  is  his  lawful  guardian  by  virtue  of  let- 
ters of  guardianship,  of  which  a  copy  is  herewith  filed,  his  father 
and  mother  both  being  dead  and  he  being  a  minor  (or  the  said 
B.  B.  is  the  son  of  this  respondent)  (or  this  respondent  being 

sheriff  of county)  (or  constable  of  township  in 

county,  holds  the  said  B.  B.  in  custody  by  virtue  of  a 

writ,  of  which  a  copy  is  herewith  filed),  and  said  respondent  now 
brings  said  B.  B.  into  court,  and  prays  the  judgment  of  the  court 
whether  he  shall  be  deprived  of  the  custody  of  said  B.  B.,  which, 
as  he  is  informed  and  believes,  he  lawfully  has  and  holds  (or 
that  said  B.  B.  was  held  by  this  respondent  at  the  date  of  the 
issuance  of  said  writ  by  virtue  of  a  certified  copy  of  the  final 
judgment  of  the circuit  court,  of  which  a  copy  is  here- 
with filed;  but  before  said  writ  was  served  upon  this  respondent, 
and  before  he  had  any  notice  of  its  issuance,  the  said  B.  B.  was 
duly  delivered  over  to  G.  G.,  keeper  of  the  state  prison  at  Jeffer- 
sonville,  as  more  fully  appears  by  tibe  certificate  of  said  G.  G., 
hereto  attached). 

Wherefore  this  respondent  prays  that  he  may  be  discharged 
with  costs.  C.  D. 

Subscribed  and  sworn  to  before  me,  this day , 

18 — .  P.  P.,  CWk. 

No.  66. 

Affidavit  in  discharge  of  arrest  for  contempt 

State  of  Indiaii  a, County  —  ss. 

A.  B.  m  C.  D. 

Said  respondent  having  been  arrested  for  contempt  in  foiling 
to  produce  the  body  of  G.  B.,  the  alleged  son  (or  ward)  (or  wife) 
of  the  plaintiff,  says  that  G.  G.  never  was  in  the  custody,  nor 
under  the  control  of  this  respondent;  that  said  G.  B.,  on  the 

day  of  ,  18 — ,  voluntarily  and  without  restraint 

from  this  affiant,  departed  from  his  home,  the  house  of  said  A. 

B.    in  said  county,  and  traveled  by  rail  to  the  town  of ^  in 

the  county  of ;  that  this  respondent,  traveling  upon  said 

road  on  business,  by  accident  sat  in  the  same  seat  with  said 
Gr.  B.,  'whereby  it  may  have  appeared  that  said  G.  B.  was  in  his 
costodyi  but  in  fact  and  in  trnth,  this  respondent  did  not  upon 
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that  occasion,  or  at  any  other  time,  have  said  G.  B.  in  his  charge 

or  custody  or  control,  that  he  left  him  at  said  town  of , 

and  has  not  seen  him  or  heard  of  him  since,  and  does  not  know 
where  he  is,  and  further  says  not.  C.  D. 

Subscribed  and  sworn  to  this day  of ,  18 — . 

P.  P.,  Cletk. 
No.  67. 
Order  apon  filing  the  petition. 
A.  B.  w.  0.  D. 

And  now  comes  the  plaintiff  by  counsel  before  me,  the  judge 

of  the court  in  chambers,  and  files  his  petition,  setting 

forth  that  he  is  unlawfully  restrained  of  his  liberty  by  the  de- 
fendant as  sheriff  (or  constable  or  jailor)  of county  (or  re- 
strained of  his  liberty,  generally,  by  tte  defendant)  (or  that  the 
plaintiff  is  in  custody  of  the  jailor  in  a  prosecution  for  murder, 
wherein  bail  has  been  refused  by  the  examining  court)  (or  where 
excessive  bail  is  alleged  to  have  been  required),  and  praying  a 
writ  of  h/ibeas  corptis  to  bring  him  before  me  to  inquire  as  to  the 
grounds  of  said  alleged  illegal  restraint  (or  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  action  of  said  examining  court  in 
the  refusal  of  bail)  (or  in  requiring  bail  in  so  large  a  sum).  And 
said  petition  having  been  duly  examined  and  considered,  it  is 
now  here  ordered  by  me  that  the  clerk  issue  a  writ  according  to 
the  prayer  of  the  petition,  returnable  forthwith  before  me  in 
chambers.                       J.  H.,  Judge Jvdicial  Circuit. 

If  the  application  is  made  in  open  court,  the  order  is  entered  on  the  order 
boolc,  and  may  be :  And  now  comes  the  plalntiflf  and  files  his  petition,  setting 
forth,  etc.,  as  above,  and  praying,  etc.,  as  above,  and  proceed;  it  is  thereupon 
ordered  that  the  clerk  issue  the  writ  according  to  the  prayer  of  the  petition, 
returnable  in  open  court  instanter  (or  if  the  petition  is  denied,  say,  and  upon 
inspection  and  due  consideration  the  writ  is  denied,  whereto  the  plaintiff  ex- 
cepts, and  prays  an  appeal  to  the  supreme  court),  and  proceed  as  in  other  cases 
where  an  appeal  is  prayed. 

No.  68. 

Order  upon  appearanee,  return  and  hearing. 

A.  B.  V8.  0.  D. 

And  now  comes  C.  D.,  respondent  herein,  and  brings  before 
me  (or  into  court)  the  body  of  the  plaintiff,  and  now  files  his 
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turn  herein,  to  which  the  plaintiff  by  counsel  excepts,  and  moves 
the  court  to  reject  the  same  for  insufficiency  (or  to  which  the 
plaintiff  files  his  written  exceptions)  (or  his  demurrer),  which 
motion  (or  exception)  (or  demurrer)  is  sustained,  and  leave  is 
given  the  defendant  to  amend  his  return  (which  is  done)  (or 
which  demurrer)  (or  motion)  (or  exception)  is  sustained,  and 
thereupon  it  is  ordered  that  said  plaintiff  be  discharged  and  re- 
cover his  costs,  to  which  the  defendant  excepts  and  prays  an  ap- 
peal, etc.,  as  in  other  cases;  or  (said  demurrer)  (or  exception) 
(or  motion)  is  overruled,  whereto  the  plaintiff  excepts,  and  there- 
upon this  cause  comes  on  to  be  heard  upon  petition,  return  and 
evidence,  and  the  court  having  heard  the  evidence,  and  having 
duly  examined  and  considered  all  things  touching  the  same,  it  is 
ordered  that  said  plaintiff  be  discharged  with  costs,  to  which  the 
defendant  excepts  and  prays  an  appeal  to  the  supreme  court, 
which  is  granted  upon  filing  his  bond,  with  0.  &  G.  as  sureties, 

ih  the  penalty  of  dollars,  within days,  and 

days'  time  is  given  to  file  a  bill  of  exceptions  (or,  and  the  court 
or  judge,  having  heard  the  evidence,  and  being  sufficiently  ad- 
vised, it  is  ordered  that  said  plaintiff  be  remanded  to  the  cus- 
tody of  the  defendant)  (or  that  the  plaintiff  be  admitted  to  bail 
upon  his  entering  thereinto  with  surety  to  be  approved  accord- 
ing to  law,  in  the  sum  of  dollars)  (or  that  the  bail  of  said 

plaintiff  be  reduced  to dollars). 

(And  in  all  cases  where  either  party  is  dissatisfied  with  the  ruling,  he  may 
except,  pray  an  appeal,  file  bond  or  bill  of  exceptions,  or  have  time  given  for 
either,  or  both,  and  in  the  same  form  as  is  indicated  in  other  cases.  Where  the 
pioceeding  is  before  the  Judge  at  chambers,  the  orders  should  be  written  upon 
proper  paper  and  signed  by  the  judge  and  filed  in  court,  where  in  term  they 
should  be  recorded  in  the  order  book  as  in  other  cases.) 

No.  69. 
Order  in  case  of  contempt  in  fidlore  to  obey  the  writ. 

A.  B.  vs.  0.  D. 

And  now  it  being  made  to  appear,  by  affidavit  in  behalf  of  the 

plaintiff,  that  he  (or  other  person  in  whose  behalf  the  suit  is 

prosecuted)  is  illegally  held  in  custody,  and  that  there  is  danger 

that  he  will  be  removed  out  of  the  jurisdiction  of  the  court  (or 

judge,  in  case  before  the  judge  in  chambers)  (or  will  suffer  irre- 
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parable  injury)  before  the  application  can  be  heard,  it  is  now 
here  ordered  by  me  (or  by  the  court),  that  a  warrant  issue  to 

the  sheriff  (or  some  constable,  naming  him)  of county, 

commanding  him  forthwith  to  bring  before  me  (or  before  the 
court)  the  said  plaintiff  (or  other  person  for  whose  protection  or 
custody  the  writ  is  issued),  to  be  dealt  with  according  to  law,  and 
that  said  writ  also  command  the  said  sheriff  (or  constable)  forth- 
with to  arrest  the  defendant  and  bring  him  before  me)(or  bring 
him  into  court). 

No.  70. 

Order  for  temporary  custody. 

A.  B.  V8.  C.  D. 

And  now  here  comes  K.  L.,  having  been  produced  by  the  de- 
fendant (or  by  the  sheriff  brought)  before  me  (or  the  court),  and 
the  parties  not  being  ready  to  proceed  to  a  hearing,  it  is  ordered 
that  said  K.  L.,  a  minor,  be  kept  in  the  friendly  custody  of  the 
sheriff  until  the  hearing,  which  is  set  at  my  chambers  on  the 

day  of ,  18 —  (or  on  the day  of  the  present 

term).  And  said  defendant  having  been  arrested  and  brought 
before- me  (or  into  court)  under  a  warrant  issued  under  an  order 
of  the  court  (or  an  order  entered  by  me),  it  is  ordered  that  he  be 
committed  to  the  county  jail  till  to-morrow  morning  to  answer 
for  his  contempt  in  disobedience  to  the  mandate  of  the  writ  of 
habeas  corpus  herein  issued. 

No.  71. 

Order  on  the  hearing^  of  a  proceeding  for  contempt,  and  awarding  cus- 
tody of  an  infant,  etc 

A.  B.  V8.  C.  D. 

And  now  here  it  appearing  by  the  return  of  the  sheriff  and 
other  proper  proof,  that  the  defendant  has  in  his  custody  or  un- 
der his  control,  one  E.  G.,  an  infant,  for  the  recovery  of  whose 
custody  the  writ  herein  is  prosecuted,  but  refuses  to  bring  him 
before  me  (or  before  the  court),  it  is  ordered  that  an  attachment 
issue  to  the  sheriff,  commanding  him  to  bring  said  defendant 
forthwith  before  me  (or  into  court)  to  answer  for  a  contempt  in 
disobeying  the  writ  of  habeas  corpttSy  heretofore  issued  herein. 
And  now  comes  the  defendant  before  me  (or  into  court),  in  the 
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\ 
custody  of  the  sherijBT,  and  being  sworn,  purges  himself  of  his 

contempt,  and  it  is  thereupon  ordered  that  he  be  discharged  (or 
npon  examination  it  appearing  tha{  said  defendant  still  has  said 
E.  G.  under  his  control,  but  refuses  to  produce  him),  it  is  there- 
upon ordered  that  he  be  committed  to  the  county  jail,  there  to 
remain  till  he  shall  consent  to  obey  the  mandate  of  said  writ  (or 
said  defendant  now  admitting  that  said  E.  G-.  is  in  his  custody 
(or  under  his  control)  consents  to  produce  him,  and  thereupon  time 
is  given  him  to  produce  said  £.  G.,  he  (said  defendant)  remaining 
in  the  custody  of  the  sheriif.)  And  now  here  said  defendant  again 
comes,  in  the  custody  of  the  sheriff,  and  brings  into  court  (or  be- 
fore me)  said  £.  G.,  and  now  here  it  is  ordered  and  adjudged  that 
said  defendant  make  his  fine  to  the  state  of  Indiana  in  the  sum 

of dollars,  that  he  be  imprisoned  in  the  county  jail  for 

the  term  of days,  that  he  pay  the  costs  of  the  attachment 

against  him  for  his  contempt  in  refusing  to  obey  said  writ  of 
habeas  corpus^  and  that  he  stand  committed  till  said  fine  and 
costs  are  paid  (or  that  thereupon  said  defendant  showed  to  the 
court  that  said  apparent  contempt  in  failing  to  produce  said  E. 
G.,  was  merely  constructive,  and  not  intentional,  he  is  now  here, 
discharged  upon  payment  of  costs).    And  now  here  said  defend- 
ant files  his  return,  and  said  E.  G.  being  in  court  (or  present  be- 
fore me),  and  the  court  having  heard  the  evidence,  and  being 
sufiiciently  advised,  it  is  ordered  that  said  E.  G.  be  remanded  to 
the  custody  of  said  defendant,  and  that  the  plaintiif  recover  his 
costs  (or,  it  is  ordered  that  the  custody  of  said  E.  G.  be  awarded 
to  the  plaintiff,  and  that  the  defendant  pay  the  costs),  to  which 
the  defendant  (or  plaintiff)  excepts,  and  prays  an  appeal  to  the 
supreme  court,  which  is  granted,  and  he  now  here  files  his  bond, 

with  and as  his  sureties,  in  the  penal  sum  of 

dollars,  and  also  files  his  bill  of  exceptions  (or 

days'  time  is  given). 

Vol.  L— 49 
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INFORMATION. 

^  No.  72. 

Complaint. 

State  op  Indiana, Cotmty^ 

In  the Circuit  Cowrt^ Term^  i8^. 

State  of  Indiana,  on  the  relation  of  J.  B.,  Prosecutor  of  the 

Judicial  Circuit,  vs.  The R.  R.  Company. 

The  said  relator  informs  the  court  that  the  said  company  was 

organized  on  the  day  of  ,  18 — ^  under  and  by 

virtue  of  an  act  of  the  general  assembly  of  the  state  of  Indiana, 
entitled,  "  An  act  to  provide  for  the  incorporation  of  railroad 
companies,"  approved  May  11, 1852,  as  appears  by  a  copy  of  the 
articles  of  association  duly  filed  in  the  office  of  the  secretary  of 

state  of  said  state,  and  in  the  office  of  the  clerk  of  the 

circuit  court     And  the  relator  further  says,  that  for  more  than 

two  years  last  past,  to  wit,  from  the day  of y  18—, 

to  the day  of ,  18 — ,  the  said  company  has  failed 

to  keep  up  the  directory  of  its  said  road,  and  has  not  expended, 

during  that  time,  the  sum  of dollars  upon  the  line  of  their 

said  road,  and  has,  in  fact,  entirely  abandoned  said  road. 

Wherefore  the  relator  prays  a  judgment  of  this  court  that  swd 
company  has  abandoned  its  said  road,  and  declaring  'that  said 
company  has  forfeited  all  its  rights,  privileges  and  franchises 
which  it  might  have  had  under  the  said  articles  of  association, 
and  that  the  same  be  forfeited,  and  that  it  be  perpetually  enjoined 
from  pretending  or  claiming  to  exercise  any  of  said  rights,  fran- 
chises or  privileges,  and  for  all  proper  relief. 

J.  B.,  Prosecuting  AtVy  for Did. 

No.  78. 
Complaint 

State  of  Indiana, County^ 

In  the Circuit  Courts lerra^  j8—. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  C.  D. 

Said  relator  gives  the  court  to  understand  and  be  informed, 
that  at  the  general  election  held  in  the  county  of ,  in  the 
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year  18 — ^  said  relator  was  dnly  elected  clerk  of  the cir- 
cuit court  in  and  for  said  county;  that  on  tl^e day  of 

,  18 — ,  said  election  was  duly  declared  by  the  board  of  can-' 

,  vassers  and  duly  certified  by  the  clerk  of  said circuit  court, 

then  acting,  to  the  secretary  of  state^  who,  on  the day  of 

,  18 — ,  duly  issued  to  said  relator  a  commission  as  such 

clerk,  which  was  duly  signed  by  the  governor,  attested  by  the 
secretary  of  state,  and  sealed  with  the  great  seal  of  the  state;  that 
thereupon  said  relator  took  the  oath  and  filed  the  bond  required 

by  law,  which  was  duly  approved;  that  thereuppn,  on  the 

day  of ,  18 — ^  the  term  of  office  of  the  predecessor  of  said 

relator,  said  C.  D.,  having  the  day  before  expired,  and  the  term 
of  said  relator  having  already  commenced,  said  relator  duly  de- 
manded from  said  defendant  the  possession  of  said  ofiice,  with 
the  money,  books,  papers,  property  apd  franchises  of  said  office, 
but  said  defendant,  pretending  that  said  office  belonged  to  him, 
as  the  proper  custodian  and  rightful  incnmbent  thereof,  refused 
to  surrender  the  same,  and  holds  the  same  against  said  relator. 
Par.  2.    Said  relator  further  causes  the  court  to  be  informed 

that  he  is  clerk  of  the circuit  court  in  and  for  said  county 

of ,  duly  elected  and  qualified,  and  is  duly  and  lawfully 

entitled  to  the  office,  with  the  franchises,  fees  and  emoluments 

thereof,  for  a  term  of years  from  the day  of , 

last  past,  but  that  said  defendant  has  wrongfully  and  unlawfully 
intruded  himself  into  said  office,  and  holds  the  same  against  the 
relator,  and  refuses  to  surrender  the  same,  though  often  requested 
80  to  do. 
Wherefore  the  said  relator  prays  for  a  decree  declaring  and 

establishing  his  right  to  said  office,  and dollars  damages 

for  being  kept  out  of  the  same,  and  for  all  other  proper  relief. 

P.  P.,  Atfy  for  PlaifUiff. 

No.  74. 
Ckmiplauit. 

State  op  Indiana, Coimty, 

In  the Circuit  Court j Term,  i8 — . 

State  of  Indiana  w.  P.  G.,  W.  H.,  J.  H.  P.,  D.  J.  M.,  J.  L.  O.,  J. 
E.  R,  W.  J.  D.,  0.  E.  G.,  W.  G.  B.  and  W.  C. 
J.  B.,  prosecuting  attorney  of  the judicial  circuit  of  the 
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state  of  Indiana,  comes  here  into  the circuit  court  of  the 

county  of ,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  and  gives  the  court  here  to  understand 
and  be  informed  that  the  above  named  defendants,  P.  6.,  W.  H., 
J.  H.  P.,  D.  J.  M.,  J.  L.  O.,  J.  E.  R,  W.  J.  D.,  C.  E.  G.,  W.  G. 
B.  and  W.  0.,  without  having  been  in  any  manner  legally  incor- 
porated, have,  under  the  name  of  the  Board  of  Trustees  of 

College,  heretofore  acted,  and  do  ,now  act  in  this  state  as  a  cor- 
poration. That  said  persons  claiming  to  be  a  corporation  have 
adopted  a  corporate  seal,  have  elected  a  president  and  other  officers 
of  their  pretended  corporation,  have  made  contracts  in  their  pre- 
tended corporate  capacity,  have  accepted  and  received  under  the 
name  aforesaid,  which  they  claim  to  be  their  corporate  name,  a 
deed  from  one  D.  D.  and  his  wife  of  the  lands  therein  described, 

and  which  are  of  the  value  of  more  than  dollars,  and 

have  taken  possession  of  said  lands.  That  said  persons,  under 
said  name,  are  proceeding  to  sell  and  dispose  of  such  lands  for 

the  purpose  of  erecting  a  college,  to  be  known  as college, 

and  said  persons  claiming  to  be  a  corporation,  arc  now  proceed- 
ing to  erect,  organize  and  maintain  at  or  near  the  city  of , 

a  college,  and  are  doing  other  acts  as  a  corporation.  The  said 
defendants  claim  to  act  as  a  corporation  under  and  by  virtue  of 
certain  articles  of  association  filed  in  the  recorder's  office  of 

county,  on  the day  of ,  18 — ,  which  read  as 

follows  (here  insert);  and  said  persons  have  no  other  right  nor 
claim  to  act  as  a  corporation  except  by  virtue  of  such  articles  of 
association.  That  such  articles  of  association  are  null  and  void, 
and  the  defendants,  acting  under  and  by  virtue  of  them,  are  not 
legally  incorporated  for  the  following  reasons,  viz.: 

1.  That  said  association  purports  by  said  articles  to  be  made 
under  and  by  authority  of  an  act  of  the  general  assembly  of  the 

state  of  Indiana,  approved ,  18 — ,  entitled,  "An 

act  concerning  the  organization  and  perpetuity  of  voluntary  as- 
sociations, etc.,"  and  all  acts  amendatory  and  supplementary 

thereto.     That  said  act  of  ,  18 — ,  does  not,  in 

terms,  or  by  any  fair  implication,  authorize  the  establishing  or 
maintaining  a  college.  That  the  only  statute  authorizing  the 
establishing,  endowing  or  maintaining  a  x^llege  is  the  act  ap- 
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• 
proved ,  18 — ,  entitled,  "  An  act  for  the  incorpora- 
tion of  high  schools,  academies,  colleges,  universities,  theological 
iimtitations,  and  missionary  boards,"  and  the  several  acts  amend- 
atory of  and  supplementary  to  the  same.  That  none  of  the  re- 
quirements of    said  act  of   ,   18 — ,  which  are 

necessary  for  the  due  incorporation  of  persons  desiring  to  estab- 
lish a  college  have  been  complied  with  by  the  defendants,  and 
the  defendants  do  not  claim  to  have  acted  under  such  statute. 
That  said  defendants  state  the  purpose  of  their  association  in 
section  first  of  such  articles  to  be  the  founding,  building,  en- 
dowing and  maintaining  an  educational  institution  of  high 
grade.  That  such  designation  of  its  objects  was  made  only  for 
the  purpose  of  bringing  their  organization  apparently  within  the 

scope  of  the  statute  of ,  18 — ,  and  for  the  pui-pose 

of  evading  the  requirements  of  the  statute  of , 

18 — ,  and  the  acts  amendatory  of  and  supplementary  to  the  same, 
under  which  alone  a  college  can  be  legally  incorporated.  That 
the  real  and  only  object  of  such  persons  in  their  association  is  to 
establish  and  maintain  a  college,  both  in  name  and  in  fact,  as 
appears  by  said  articles  of  association,  and  not  for  any  of  the 

purposes  contemplated  by  said  statute  of -^  18—. 

2.  That  said  articles  of  association  are  null  and  void,  and  said 
defendants  are  not  legally  incorporated,  for  the  reason  that  they 
have  not  complied  with  the  provision  of  section  two  of  the  act 

approved ,  18 — ,  in  this,  that  said  articles  do  not 

specify  the  names  and  places  of  residence  of  each  member  or 
stockholder,  or  of  any  of  the  members  or  stockholders  of  said 
association. 

8-  That  said  articles  of  association  are  of  no  validity,  and  said 
defendants  are  not  legally  incorporated,  for  the  reason  that  they 
have  not  complied  with  the  provisions  of  said  second  section  of 
said  act  in  this,  that  said  articles  do  not  in  any  manner  specify 
in  what  manner  persons  shall  be  appointed  or  directed  to  man- 
age the  business  and  prudential  concerns  of  said  association. 

4.  That  said  articles  of  association  are  invalid,  and  the  defend- 
ants are  not  legally  incorporated  under  them,  for  the  reason  that 
it  is  provided  in  section  five  of  said  articles  that  two-thirds  of 
the   members  of  such  association  shall  always  be  Unitarians, 
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thereby  prescribing  a  test  for  membership  of  such  association 
which  is  repugnant  to  the  constitution  and  laws  of  the  state.  That 
the  purpose  of  such  provision  is  to  make  the  college  to  be  estab- 
lished a  sectarian  institution  under  the  control  of  the  Unita- 
rian Church.    That  the  act  approved ,  18 — ^  does 

not  authorize  the  establishment  of  sectarian  schools  of  any  kind, 
and  the  only  authority  of  law  for  the  establishing  of  a  college  to 
be  controlled  by  any  religious  sect  is  the  act  above  referred  to. 

5.  That  said  articles  of  association  are  of  no  validity,  and  the 
defendants  are  not  legally  incorporated  under  them,  for  the 
reason  that  such  association  was  formed  for  the  purpose  of 
receiving,  and  upon  the  express  condition  that  it  should  re- 
ceive from  said  D.  D.,  a  conveyance  of  the  lands  described 
in  the  deed  filed  with  this  information;  that  such  lands  are 
and  were  known  to  be  by  the  defendants  at  the  time  of  sign- 
ing and  filing  said  articles  of  association,  of  the  value  of  at 

least  dollars;  that  not  more  than  one- tenth  portion  of 

said  lands  can  ever,  in  any  event,  be  or  become  necessary  or 
proper  for  the  purpose  of  erecting  buildings  or  for  any  other 
proper  object  of  such  association,  and  hence,  the  conveyance  of 
such  lands  to  said  defendants  would,  in  any  event,  be  contrary  to 
law  and  of  no  effect;  that  such  articles  were  executed  and  filed 
for  the  purpose  of  receiving  such  illegal  and  invalid  conveyance, 
and  they  are  for  that  reason  utterly  void. 

Wherefore  the  plaintiff  demands  that  it  shall  be  adjudged  and 
decreed  by  this  court  that  the  defendants  have  been  guilty  of  act- 
ing as  a  corporation  in  this  state  without  having  been  legally 
incorporated;  that  there  be  a  judgniient  of  ouster  against  said 
defendants,  that  they  and  each  of  them  be  ousted  and  for- 
ever excluded  from  exercising  any  franchise  or  corporate  rights 
under  or  by  virtue  of  such  articles  of  association,  and  for  such 
other  and  further  relief  as  to  this  court  shall  seem  just. 

J.  B.,  Prosecuting  Attommf* 

No.  74  (a). 
Judgment  of  ouster  against  lailroad  ooiporatknL 

The  State  of  Indiana,  on  the  relation  of  J.  B.,  Prosecuting  At- 

torney,  vs.  The Eailroad  Company. 

Now  here  at  this  time  comes  the  said  relator,  J.  B.,  prosecut- 
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iag  attorney  for  the judicial  circuit  of  th§  state  of  In- 
diana, and  this  cause  comes  on  to  be  heard  upon  the  information 
heretofore  filed  by  the  said  relator,  and  it  appearing  to  the  court 
that  the  defendant  has  been  duly  notified  of  the  pendency  of 
said  information  more  than  ten  days  before  the  first  day  of  the 
present  term,  and  the  defendant,  the  said  corporation,  having 
been  three  times  solemnly  called,  comes  not,  but  herein  makes 
default,  and  the  court  being  sufficiently  advised  of  and  concern- 
ing the  premises,  finds  that  the  defendant,  said  railroad  company, 
is  a  corporation  organized  under  and  by  virtue  of  an  act  of  the 
general  assembly  of  the  state  of  Indiana,  entitled,  ''  An  act  to 
provide  for  the  incorporation  of  railroad  companies,"  approved 
May  11,  1852,  for  the  purpose  of  constructing  and  maintaining 

a  railroad  from  the  city  of ,  in  the  county  of  , 

state  of  Indiana,  by  way  of  the  city  of ,  in  the  county  of 

,  in  said  state,  to  the  town  of' ,  in  the  county  of 

,  in  said  state.  And  the  court  further  finds  that  said  cor- 
poration, the  said  railroad  company,  has,  for  more  than  two  years 

last  past,  to  wit,  from  the day  of ,  18 — ,  to  the 

day  of ,  18 — ,   failed  to  keep  up  its  directory, 

and  has  failed  during  that  time  to  expend  the  sum  of  fifty  thou- 
sand dollars  upon  the  line  of  its  said  railroad,  and  that  the 
said  company  has  abandoned  its  said  road.  It  is  therefore  or- 
dered, adjudged  and  decreed  that  the  said  corporation,  said  rail- 
road company,  be  taken  and  held  to  have  abandoned  its  said  road, 
and  that  all  the  rights,  privileges  and  franchises  of  the  said  cor- 
poration  be  and  they  are  hereby  declared  and  adjudged  to  be 
forfeited,  and  the  said  corporation  forever  enjoined  from  claim- 
ing or  pretending  to  exercise  the  same. 

No.  75. 

Final  jadgment  of  ouster* 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  0.  D. 

Gome  now  the  parties  by  counsel,  and  the  issues  being  joined, 
come  now  the  jurors,  etc.  (pr  this  cause  is  submitted,  etc.)  (pro- 
ceeding till  the  verdict  or  finding  is  rendered,  and  the  motion 
for  a  new  trial  is  disposed  of  as  in  other  cases,  then  pro- 
ceed).   It  is  therefore  considered  and  adjudged  that  said  relator 
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recover  of  and  from  said  defendant,  said  oflSce  of  (here  insert 
the  name),  together  with  the  franchises,  records,  books,  papers 
and  property  thereunto  rightfully  belonging.  And  it  is  hereby 
further  ordered  and  adjudged  that  said  defendant  deliver  the 
same  to  the  said  relator  upon  demand.  It  is  further  considered 
that  the  plaintiff,  for  the  use  of  said  relator,  recover  from  said  de- 
fendant the  sum  of dollars,  so  assessed  by  said  jury  [or 

the  court),  together  with  his  costs  (or  it  is  therefore  considered 
that  the  plaintiif  take  nothing  by  his  suit,  and  that  the  defendant 
recover  from  said  relator  his  costs). 

No,  76. 
Final  judgment  dissolving  a  OM^ration. 

The  State  of  Indiana,  on  the  relation  of  A.  R,  prosecuting  at- 
torney of  the circuit,  vs.  C.  D.,  E.  F.,  G.  H.,  I.  J.,  K 

Li  and  M.  N. 

Comes  now  the  plaintiff  by  counsel,  and  the  defendants  also 
come,  and  a  demurrer  to  the  complaint  herein  having  been  here- 
tofore overruled,  and  the  defendants  having  declined  to  answer 
(or  upon  issue  the  jury  (or  court)  having  rendered  a  verdict(or 
finding) for  the  plaintiff,  and  the  court  having,  upon  due  consid- 
eration, overruled  defendants'  motion  for  a  new  trial);  it  is 
considered  and  adjudged  that  the  alleged  or  pretended  corpora- 
tion, known  as  the  "  Squaw  Creek  Draining  Association^^'*  of 
which  the  defendants  were  the  pretended  corporators,  is  not  and 
never  was,  in  law  or  in  fact,  a  corporation ;  and  it  is  further 
adjudged  that  said  defendants  be  forever  enjoined  and  inhibited 
from  attempting  to  exercise  corporate  powers,  or  to  claim  cor- 
porate rights  or  franchises  under  said  name;  and  it  is  furtho* 
considered  that  the  relator  recover  his  costs  herein  expended. 

No.  77. 
Affidavit  for  contempt 

State  of  Indiana, Cotmiy^ 

I^  the Circuit  Courts Term,  i8—. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  w.  C.  D. 

A.  B.,  said  relator,  being  duly  sworn,  says  that  immediately 
after  the  rendition  of  the  final  judgment  herein,  to  wit,  on  the 
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day  of ,  18 — ,  affiant  called  upon  said  defendant, 


and  demanded  of  him  the  possession  of  the  clerk's  office  of  the 
circuit  court  (or  auditor's  or  other  office),  with  the  furni- 
ture, fixtures,  books,  papers  and'other  property  thereof,  in  accord- 
ance with  the  order  of  said  court;  but  said  defendant  neglected 
and  refused  to  surrender  said  office,  and  declared  that  he  would 
not  obey  said  order,  and  further  saith  not.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  C.  G.,  Clerk. 

No.  78. 


Order  for  attachment  upon  fiulnre  to  surrender  office  and  books,  etc 
The  State  of  Indiana,  on  the  relation  of  A.  B.,  m.  0.  D. 

Comes  now  said  relator  and  shows  to  the  court  that  said  defend- 
ant refuses  to  surrender  said  office  of ^  in  pursuanoe  of  the 

order  of  the  court  herein,  directing  the  surrender  of  said  office  to 
the  relator;  it  is  thereupon  ordered  that  the  clerk  issue  an  attach- 
ment against  him,  and  that  he  be  brought  into  court  to  answer 
for  his  contempt;  and  now  here  comes  said  defendant  in  the  cus- 
tody of  the  sheriff,  and  consenting  to  surrender  said  office,  is  now 
here  discharged  upon  payment  of  costs  (or  having  answered  and 
purged  himself  of  his  contempt  is  discharged)  (or  having  an- 
swered, but  failed  to  discharge  himself  of  said  contempt,  it  is 
ordered  that  he  be  committed  to  the  county  jail  till  he  comply 
with  said  order). 

INJUNCTION.^ 

No.  79. 
Complaint. 

State  of  Indiana, CovrnM/^ 

In  the Circuit  Covrtj TenHj  /<? — . 

A.  B.  V8.  The  City  of  L.  and  J.  F. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  said 
defendant  is  a  corporation  organized  under  the  laws  of  the  state 
of   Indiana  for  the  incorporation  of  cities.     That  the  plaintiff  is 

tlie  owner  of  lot ,  in  block ,  in  the enlarge- 

znGTit  of  said  city,  upon  which  is  situate  his  residence  and  other 

*  For  a  full  set  of  forms  of  complaint  in  injunctions,  see  ante^  "  Ck)mplaint8 
in  EQUity,"  p.  587,  Nos.  22  to  27,  inclusive. 
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valuable  improvementa,  of  whicli  he  is  now  in  possession.    That 

the  common  council  of  said  city,  on  the day  of , 

18 — ,  without  having  previously  assessed  or  tendered  any  com- 
pensation therefor,  by  an  order  duly  entered  upon  its  minutes, 
directed  said  J.  F.,  who  is  street  commissioner  of  said  eity,  to  opea 
a  street  60  feet  wide  through  the  center  of  said  lot,  whereby  the 
fences  and  shrubbery  and  other  improvements  upon  said  lot  will 
be  destroyed,  and  said  lot,  dwelling  and  premises  will  be  whollv 
destroyed  and  rendered  unfit  for  use  as  such;  whereby  irrepar- 
able injury  will  accrue  to  the  plaintiff.  That  said  J.  F.,  with  a 
number  of  laborers,  is  now  engaged  In  pulling  down  the  plaint- 
iff's fence  in  execution  of  said  order,  and  will,  as  he  threatens  to 
do,  if  not  restrained,  proceed  to  open  said  street  and  excavate 
through  plaintiff's  premises  so  as  to  injure  and  destroy  the  same. 
Wherefore  plaintiff  prays  a  restraining  order  till  notice  can 
be  given,  and  then  until  the  hearing,  and  upon  the  final  hearing 
a  perpetual  injunction  against  the  opening  of  said  street  through 
said  lot  by  said  defendants,  and  for  all  other  proper  relief. 

W.  W.  0.,  AWy  for  Plaintiff, 

State  of  Indiana,  — .Cownty  —  ss. 

The  plaintiff  A.  B.,  being  sworn,  says  that  the  matters  in  the 

foregoing  complaint  contained,  are  true  as  he  verily  believes. 

A.B. 
Subscribed  and  sworn  to  before  me,  this day  of ^ 

18—. 

J.  P.,  Clerk. 

No.  80. 
Notice. 

A.  B.  vs.  0.  D.  In  the Courts Term^  i8—. 

The  defendant  0.  D.  is  hereby  notified  that,  on  the -day 

of ,  18 — ,  before  Hon, ,  judge  of  the 

court,  at  the  court  house  in (or,  if  the  application  is  to 

the  judge  in  vacation,  say  at  his  chambers  in  the  city,  or  town, 

of ),  for  an  injunction  against  said  defendant,  restraining 

him  from  (here  set  out  the  act  to  be  restrained  or  prevented). 

G.  G.,  AWyfor  PlainHf. 

Served  on  us  by  copy,  the day  of ,  18  — . 

D,  D.,  Atfy  for  Defendant. 


/ 
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No.  81. 
Notice. 

A.  B.  V8,  0.  D.         In  ths ►  Courts Term^  i8 — . 

The  plaintiff  is  hereby  notified  that  on  the  day  of 

^  18 — ,  or  as  soon  thereafter  as  counsel  can  be  heard,  be- 
fore Hon. ,  judge  of  the court,  in  open  court, 

the  defendant  will  move  the  said  court  to  dissolve  the  injunction 
granted  in  said  cause  against  said  defendant  and  in  favor  of  said 

plaintiff,  on  the day  of ,  18 — . 

G.  Q[.^AWy  for  Defendant. 

Served  on  me  by  copy  this day  of ,  18 — . 

D.  D.,  AWy  for  Plaintiff. 

No.  82. 
Undertaking. 

A.  B.  V8.  0.  D.         In  the Courts Temiy  j8—. 

We  undertake  that  the  plaintiff  A.  B.  shall  pay  to  the  defend- 
ant all  damages  and  costs  which  may  accrue  to  him  by  reason  of 
the  injunction  in  this  action.  G.  P. 

J.  W. 

No.  83.. 
Bestraining  order. 

State  of  Indiana, County^ 

In  the Circuit  Courts %-  Va^ation^  i8 — . 

J.  R  V9^  J.  S.  G.  and  J.  B. 

The  plaintiff  having  duly  filed  his  undertaking,  which  is  ap- 
proved, it  is  hereby  ordered  that  the  said  defendant  J.  S.  G.  be, 
and  he  is  hereby  enjoined  from, selling  the  premises  mentioned  in 

the  plaintiffs  complaint,  to  wit,  lot ,  in  block ,  in 

If.  &  S.  enlargement  of  E.,  until  the  further  order  of  said 

circuit  court,  for  the  satisfaction  of  the  execution  in  favor  of 
the  defendant  B.  and  against  J.  S.,  mentioned  in  said  complaint. 

.  Given  under  my  hand  at  E.,  on  the day  of ,  18 — - 

W.  F.  P.,  Jvdge. 

J".  S-  G.,  sheriff  of county,  acknowledged  service  of  the 

above  restraining  order.  J.  S.  G.,  Sheriff County. 

,  18—. 


1 


780  FORMS.  [Pabt  HI,  Ch.  VIH. 

No.  84. 
Affidavit  of  violation  of  order. 
State  op  Indiana, County — as. 

A,  B.  V8.  C.  D.  In  the Courts Term^  j8—. 

A.  B.,  the  plaintiff  herein,  being  sworn,  says  that  0.  D.  has 
violated  the  order  of  injunction  of  said  court  in  the  above  en- 
titled cause,  by  which  he  was  commanded  not  to  remove  the 
house  (or  fence)  mentioned  in  said  order  from  the  ground  on 
which  it  stood,  and  has  removed  the  same  from  said  ground  and 
carried  it  away.  And  the  plaintiff  asks  that  said  0.  D.  may  be 
brought  before  the  said  court  to  show  cause  why  he  shall  not  be 
punished  as  for  a  contempt  of  said  court.  Au  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18 — .    Witness  my  hand  and  seal.  J.  P.,  Notary  Public. 

No.  85. 
Order  upon  application  for  a  temporary  injunction  and  hearing  on  notice. 
A.  B.  V8.  C.  D. 

Before  me,  W.  0-.,  judge  of  the circuit  court,  in  chambers, 

on  the day  of ,  18 — ;  and  now  conies  the  plaintiff  by 

counsel,  and  the  defendant  having  been  notified,  also  comes,  and 
the  plaintiff  now  moves  for  a  temporary  injunction,  and  files  the 

affidavits  of and in  support  thereof,  and  the 

defendant  also  files  the  affidavits  of and in 

response  to  the  plaintiff's  complaint  and  affidavits,  and  the  ap- 
plication comes  on  to  be  heard  upon  the  complaint  and  affidavits 
(or  where  affidavits  are  not  filed  with  notice  of  filing  any  affi- 
davits, say,  and  this  application  comes  on  to  be  heard  upon  the 
verified  complaint  alone);  and  after  hearing  the  argument  of 
counsel,  and  upon  due  consideration,  the  plaintiff  having  duly 
filed  his  undertaking,  which  is  approved,  it  is  now  here  ordered 
by  me  that  said  defendant  be  restrained  from  (here  insert  the  in- 
hibited act)  until  the  final  hearing  (or  until  further  order),  where^ 
to  the  defendant  excepts  and  prays  an  appeal  to  the  supreme 
court,  which  is  granted,  and  he  now  here  files  his  appeal  bond, 

which  is  approved  by  me,  and  (where  affidavits  are  read) 

days'  time  is  given  to  file  his  bill  of  exceptions  (or,  it  is  hereby 
ordered  by  me  that  the  application  be,  and  the  same  is,  denied, 


No8. 86, 87.]  INiUNCTluN.  781 

and  said  plaintiff's  motion  overruled;  whereto  the  plaintiff  ex- 
cepts and  prays  an  appeal  to  the  supreme  conrt,  which  is  granted, 
and  he  now  files  his  appeal  bond,  which  is  by  me  approved,  and 
(where  affidavits  are  read)  said  plaintiff  now  here  files  his  bill  of 
exceptions,  which  is  made  a  part  of  the  record). 

Ne.  86. 
Temporary  restraining  order. 
A.  B.  vs.  0.  D. 

Before  me,  "W.  G.,  judge  of  the «ircuit  court,  in  chambers ; 

and  now  here  comes  said  plaintiff  and  shows  me  that  he  has 
filed  his  complaint  and  caused  a  summons  to  be  issued  herein, 
and  that  said  complaint  shows  an  emergency  for  the  immediate 
issuance  of  an  order  herein  without  notice,  and  now  tenders  his 
undertaking  with  surety,  which  is  now  here  approved  by  me.     It 
is  therefore  now  here  ordered  that  until  notice  and  further  order, 
said  defendant  be  restrained  from  selling  or  otherwise  disposing 
of  the  property  described  in  the  complaint,  to  wit  (here  describe 
the  property)  (or  refrain  from  other  act  sought  to  be  restrained); 
and  it  is  further  ordered  that  the  defendant  be  notified  that  an 
application  for  a  temporary  injunction  herein  will  be  heard  be- 
fore me,  at  chambers,  on  the day  of ,  18 — . 

W.  G.,  Jvdge  of  th^ Circuit  Cowrt* 

No.  87. 
Motion  to  dissolve  iigonction  in  tsrm  time. 

A.  B.  w.  C.  D. 

And  now  here  cqmes  the  defendant  and  shows  to  the  conrt 
that  he  has  given  notice  of  his  motion,  and  moves  the  court  to 
dissolve  the  temporary  injunction  heretofore  granted,  and  the 
plaintiff  showing  no  cause  why  the  motion  should  not  be  sus- 
tained, the  court  now  here  sustain   said  motion,  and  it  is  ordered 
tliat  said  temporary  injunction  be,  and  the  same  is  hereby  dis- 
solved (or,  and  the  plaintiff,  in  response  to  said  notice,  now 
comes  and  resists  said  motion,  and  the  court  having  heard  the 
ar^iiinents  of  counsel,  upon  due  consideration  overrule    said 
znotdon,  whereto  the  defendant  excepts)  (or,  upon  argument  and 
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due  consideration,  sustain  said  motion,  and  it  is  thereupon 
ordered  that  said  temporary  injunction  be,  and  the  same  is  dis- 
solved, whereto  the  plaintiff  excepts). 

m 

If  the  defeated  party  pray  an  appeal,  proceed  as  in  form  No.  85. 

No.  88. 
For  an  attachment  against  a  partf  Tiolating  an  iqjonction. 

A.  B.  V8.  C.  D. 

And  now  comes  the  plaintiif  by  counsel  and  files  his  affidavit 
setting  forth  that  the  defendant  has  violated  the  restraining  order 
(or  injunction)  heretofore  entered  herein,  and  moves  for  a  role 
against  him  to  show  cause  why  he  should  not  be  attached  as 
for  a  contempt;  and  the  court  having  examined  the  affidavit 
and  being  sufficiently  advised,  it  is  ordered  that  the  said  de- 
fendant show  cause  at  two  o'clock  why  he  shall  not  be  attached 
as  for  a  contempt.  And  now  comes  the  plaintiff^  and  the  de- 
fendant also  comes  in  person  and  by  counsel^  and  having  purged 
himself  of  said  alleged  violation  of  said  order,  said  rule  is  dis- 
charged at  the  costs  of  the  plaintiff,  whereto  the  plaintiff  excepts 
(or,  and  the  defendant  comes  in  person  and  by  counsel,  and  being 
desirous  of  purging  himself  of  the  alleged  contempt,  is  examined 
on  oath,  and  the  court,  upon  argument  and  due  consideration, 
find  said  defendant  guilty  of  a  contempt  It  is  thereupon 
ordered  that  said  defendant  be  committed  to  the  county  jail  for 

days,  for  said  contempt,  whereto  the  defendant  excepts 

and  prays  an  appeal  to  the  supreme  court,  which  is  granted,  and 
he  now  here  files  his  bond,  which  is  a|)proved). 

No.  89. 
Complaint. 

State  of  Indiana, Gnmtjfj 

In  the Circuit  Courts Termy  i8^. 

A.  B.  VB.  0.  D. 

The  plaintiff  complains  of  the  defendant^  and  says  that  said  de- 
fendant and  said  plaintiff,  on  the  ^-— -.  day  of  ,  18 — y 
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became  partners  in  the  name  of  A.  B.  &  Co.,  said  partnership 
being  at  will ;  that  said  firm  are  and  have  been  during  the  term 
of  said  partnership  doing  a  large  business,  and  have  on  hand 
a  large  stock  of  goods.  That  for  six  months  last  past  the  defend- 
ant has  been  an  habitnal  drunkard,  and  so  much  so,  as  to  be  most 
of  his  time  unfit  for  business.  That  he  has  now  abandoned  the 
business,  and  refuses  to  make  terms  for  dissolution,  and  persists 
in  the  improper  use  of  the  firm  name  to  raise  money  to  carry  on 
his  debauchery. 

Wherefore  plaintiff  prays  for  a  dissolution  of  said  firm,  that 
an  account  may  be  taken,  that  an  injunction  may  be  granted 
against  the  defendant  forbidding  his  interference  with  the  busi- 
ness or  affairs  of  said  firm,  and  that  a  receiver  may  be  appointed 
to  take  possession  of  the  firm  property,  and  for  all  other  proper 
relief.  G.  W.,  AWy  for  Plaintiff. 

A.  B.  swears  that  the  facts  stated  in  the  foregoing  complaint 
are  true.  A.  B. 

Subscribed  and  sworn  to  this day  of ,  18 — . 

C.  C,  Clerk. 
For  further  forms  of  complaint  see  ante,  part  III,  chap.  III. 

No.  90. 
Notice. 

A.  B.  w.  0.  D.  In  the Courts Term,^  i8—. 

The  defendant  C.  D.  is  hereby  notified  that  on  the 


day  of  ,  18 — ,  or  as  soon  thereafter  as  counsel  can  be 

heard,  the  plaintiff  will  move  the  court  to  appoint  a  receiver  in 
the  above  entitled  cause  (to  collect  the  rents  and  profits  and  man- 
age the  property  involved  in  said  cause)  (or  whatever  the  cause 
may  be)  or,  if  in  replevin  (to  take  possession  of  (describing  the 
property)  and  keep  the  same  until  the  termination  of  the  litiga- 
tion in  said  cause,  or  until  the  further  order  of  the  court). 

G.  G.,  AWy  for  Plamtiff. 
No.  91. 
Undertaking. 

A..  B.  w.  0.  D.         In  the  — Omrt^ Term^  /*— . 

TiVe  undertake  (to  whoever  the  court  may  direct)  that  J.  P., 
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who  has  been  appointed  receiver  in  the  above  entitled  cause,  will 
well  and  faithfully  discharge  his  duties  as  such  receiver  in  said 
dkuse,  and  that  he  will  in  all  respects  obey  the  orders  of  the 
court  therein  made.  J.  P. 

H.W. 
No.  98. 

Notice  of  motion  to  remove. 

A.  B.  V8.  0.  D.         In  the Courts Ter^n^  i8—. 

The  plaintiff  ^.  B.,  and  J.  W.,  receiver,  are  hereby  notified 

that  on  the day  of ,  18 — ,  or  as  soon  thereafter  as 

counsel  can  be  beard,  the  defendant  will  make  an  application  in 
the  above  entitled  cause  to  the  judge  of  said  court,  for  the  re- 
moval of  said  J.  W.  from  his  position  as  receiver,  held  under  an 
order  of  court  in  said  cause.  G.  G.,  AWyfor  Defendant. 

No.  98. 
Order  on  application  for  a  receiver. 

A.  B.  V8.  0.  D. 

And  now  comes  the  plaintiff  by  counsel  and  moves  the  court 
for  the  appointment  of  a  receiver  herein,  to  take  possession  and 
dispose  of  certain  partnership  effects  of  the  plaintiff  and  defend- 
ant, and  it  appearing  that  notice  of  said  motion  has  been  duly 
given  to  said  defendant,  and  he  not  appearing  to  the  motion,  the 
same  is  sustained  (or  said  defendant  also  appearing  to  said 
motion,  the  plaintiff  now  here  files  his  affidavit,  with  those  of 
A.,  B.  and  0.,  in  support  of  said  motion,  and  the  defendant  also 
files  his  affidavit,  accompanied  by  those  of  D.,  E.  and  F.,  in  re- 
sistance thereof,  this  application  comes  on  to  be  heard  upon  com- 
plaint and  affidavits,  and  the  court  having  heard  the  arguments, 
and  upon  due  consideration,  sustains  said  motion).  It  is  therefore 
ordered,  adjudged  and  decreed  that  W.  K.  L.  be,  and  h^  is  hereby 
appointed  a  receiver;  that  he  enter  into  a  written  undertaking, 
payable  to  the  parties  to  this  action,  with  J.  E.  as  his  surety, 
conditioned  according  to  law,  and  that  he  take  the  oath  required 
by  law,  and  that  upon  filing  such  bond  and  taking  such  oath  he 
proceed  to  take  into  his  possession,  and  hold  and  dispose  of,  under 
the  order  of  the  court,  the  goods,  property,  rights,  credits  and 
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effects  of  the  plaintiff  and  defendant,  held  by  them  as  partners 
under  the  name  of  A.  B.  &  Co.,  and  that  he  enter  upon  and  take 
possession  of  the  real  estate  of  said  partnership,  and  that  he  col- 
lect and  receive  the  rents  and  profits  thereof,  and  that  in  all  his 
dealings  with  said  partnership  property  he  be  governed  in  all 
things  by  the  order  of  the  court;  and  that  upon  the  filing  of  said « 
bond  and  taking  said  oath,  said  plaintiff  and  defendant  deliver 
to  said  receiver  said  goods  and  property,  rights,  credits  and 
effects  in  their  said  care  and  possession,  jointly  or  severally,  to 
all  which  the  defendant  excepts  (or  that  the  court,  npon  due  con- 
sideration, overrule  said  application,  whereto  the  plaintiff  ex* 
cepts,  etc.). 

No.  94. 

Order  against  the  parties  to  the  action  for  fidlnre  to  deliver  property  to 

the  receiver. 
A.  B.  vs.  C.  D. 

And  now  comes  the  plaintiff  by  counsel,  and  J.  K.,  receiver, 
also  comes  and  shows  to  the  court,  by  affidavit,  that  said  defend- 
ant refuses,  upon  demand,  to  deliver  over  to  him,  as  such  receiver, 
according  to  the  order  of  the  court  herein,  notwithstanding  he 
has  demanded  the  same,  certain  goods  of  the  late  firm  of  A.  B. 
&  Co.,  in  his  possession,  to  wit  (here  describe  the  property);  and 
it  is  thereupon,  upon  motion  of  the  receiver,  ordered  that  he 
show  cause  instauter  why  he  shall  not  be  attached  for  a  contempt 
of  court;  and  now  here  said  defendant  comes  and  asks  to  purge 
himself  of  said  alleged  contempt,  and,  being  sworn,  is  examined 
on  oath  concerning  the  same,  and  the  court  being  sufficiently 
advised,  discharge  said  rule,  whereto  the  said  J.  K.  excepts  (or, 
and  the  court  having  heard  the  evidence,  finds  that  said  defend- 
ant is  guilty  of  a  contempt,  and  it  is  ordered  that  an  attachment 
issue  against  him,  and  that  he  be  imprisoned  until  he  shall  com- 
ply widi  the  order  heretofore  entered  for  the  possession  of  said 
property,  or  until  he  shall  consent  so  to  do,  whereto  the  defend- 
ant excepts)  (or  the  defendant,  having  consented  and  promised 
to  C5omply  with  said  order,  time  is  given  him  so  to  comply  till 

,  and  now  said  defendant,  having  complied  with  said  order, 

fiaid  rule  is  discharged  at  the  defendant's  cost). 

Vol*  I— 50 
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No.  95. 

Entry  of  deposit  in  court 
A.  B.  V8.  C.  D. 

And  now  come  the  parties  by  counsel,  and  it  appearing  by  the 

pleadings  (or  admissions  of  the  parties)  that dollars  in 

money  (or  a  certain  government  bond  for dollars,  or  a 

promissory  note  of  W.  to  J.  A.)  (or  a  certain  stock  subscription 
book),  and  which  is  the  subject  of  litigation  in  this  action,  is 
held  by  the  plaintiff  (or  defendant)  in  trust  for  one  S.  T.,  who  is 
not  a  party  to  this  suit;  it  is  therefore  now  here  ordered  that  said 
money  (or  other  thing  capable  of  delivery,  giving  a  minute 
description)  be  by  said  defendant  (or  plaintiff)  immediately  de- 
livered to  the  clerk  of  this  court,  to  be  held  and  disposed  of  ac- 
cording to  the  order  of  the  court,  whereto  the  defendant  (ot 
plaintifi)  excepts,  and  now  here  by  consent,  it  is  ordered  that  said 

money  be  deposited  in  the National  Bank,  ,  on 

call,  at per  cent,  interest  (or  that  said  property  remain  in 

the  custodv  of  the  clerk,  etc.). 

No.  96. 
Order  in  case  of  refusal  of  party  to  make  deposit  in  court. 
A.  B.  V8.  C.  D. 

And  now  comes  the  plaintiff  (or  defendant)  by  counsel  and 
shows  by  affidavit  that  the  defendant  (or  plaintiff)  has  refused 
to  pay  the  money  in  his  hands  (or  deliver  the  property,  describ- 
ing it,  in  his  hands)  to  the  clerk,  in  accordance  with  the  order 
lieretofore  entered,  and  thereupon,  on  due  consideration,  it  is 
ordered  that  said  defendant  (or  plaintiff)  show  cause  why  he  shall 
not  be  attached  for  his  disobedience  as  for  a  contempt,  and 
thereupon  said  defendant  (or  plaintiff)  comes  and  shows  cause 
against  said  rule,  and  the  court  having  heard  the  allegations  and 
proofs  of  the  parties,  and  upon  due  consideration  thereof,  it  is  or- 
dered that  said  defendant  (or  plaintiff)  be  discharged,  whereto  the 
plaintiff  (or  defendant)  excepts  (or,  upon  due  consideration,  it  is 
ordered  that  the  defendant  be  committed  to  the  county  jail  till 
he  complies  with  the  order  hereinbefore  entered,  whereto  the  de- 
fendant (or  plaintiff)  excepts,  (or  that  the  court  having  heard 
the  proofs  and  allegations  of  the  parties,  and  upon  due  consid- 
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eration  having  intimated  an  opinion  that  the  defendant  (or  plaint- 
iff) is  in  contempt,  the  said  defendant  (or  plaintifE)  now  here 
brings  into  court  said  money  (or  other  thing  by  description),  and 
thereupon  it  is  ordered  that  npon  payment  of  costs  the  rule 
against  him  be  discharged. 


MECHANICS'  LIEN. 

No.  97. 
Complaint. 

State  of  Indiana, C<ywrvty^ 

In  the Ciromt  Courts Term^  i8 — . 

A.  G.  W.  V8.  J.  A.  W. 

The  said  plaintiff  A.  G.  W.  complains  of  the  said  defendant 
J.  A.  W.,  and  says  that  in  the  year  18 — ,  one  A.  H.  J.  built  for 

the  defendant  a  frame  building  on  lots  Nos. ^  in , 

in  the  county  of ,  state  of  Indiana,  and  said  defendant  was, 

on  the day  of ,  18 — y  indebted  to  said  A.  H.  J.  for 

work  and  labor  and  material  in  building  said  house  in  the  sum 
of dollars,  being  more  than  the  plaintifPs  claim  herein- 
after mentioned:  and  plaintiff  says  that  said  A.  H.  J.  was  at  that 
day  and  still  is  indebted  to  him  for  work  and  labor  as  a  carpen- 
ter on  said  building,  and  for  material  furnished  by  him  at  the 

instance  and  request  of  said  A.  H.  J.,  in  the  sum  of  

dollars,  as  will  appear  from  the  order  of  said  A.  H.  J.,  a  copy 

whereof  is  herewith  filed;  and  on  the day  of ,  18 — , 

plaintiff  served  upon  said  defendant  a  written  notice,  a  copy 
whereof  is  herewith  filed,  whereby  she  was  notified  of  his  said 
claim,  and  at  the  same  time  plaintiff  demanded  said  sum  of 
money  of  the  defendant,  who  then  refused,  and  has  ever  since  re- 
fused, to  pay  the  sum,  or  any  part  thereof. 

Wherefore  plaintiff  asks  judgment  for dollars,  and  other 

proper  relief.  0.  D.,  AWy  for  Plamtiff. 


\ 
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No.  98. 
Ckimplaint  (a  peculiar  case). 

State  of  Indiaita, Cotmty^ 

In  th^ Circuit  Courts Term^  i8—. 

C.  K.  and  W.  H.  V8,  0.  T.,  J.  I.,  W.  F.  P.  and  W.  B. 

The  said  plaintiffs  0.  K.  and  W.  H.,  who  are  founders  and 
manufacturers  of  engines  and  mill  machinery  in  said  county, 
under  the  firm  name  of  K.  &  H.,  complain  of  defendant  C.  T., 
and  say  that  he,  the  said  T.,  is  indebted  to  them  in  the  sum  of 

dollars,  for  one  engine,  two  boilers  and  mill  machinery 

furnished  by  plaintiffs  to  said  defendants,  and  put  up  in  said  de- 
fendants' saw  mills,  situated  on  the  following  described  property, 
leased  by  said  defendant  from  one  G.  G.,  and  described  as  fol- 
lows (here  insert),  and  for  work  done  and  material  furnished  by 
said  plaintiffs  for  said  engine,  boilers  and  machinery,  the  par- 
ticulars of  which  are  set  forth  in  an  account  also  herewith  filed. 
And  plaintiffs  further  say  tliat  the  last  of  said  articles  was  fur- 
nished as  aforesaid,  on  the day  of ,18 — ^  and  that 

within  sixty  days  therefrom,  to  wit,  on  the day  of -, 

18 — ^  they  filed  and  caused  to  be  recorded  in  the  recorder's  office 

of  the  county  of ,  aforesaid,  a  notice  of  their  intention  to 

hold  a  lien  upon  the  interest  of  said  defendant  T.,  ia  said  leased 
premises,  together  with  the  buildings  thereon  erected,  and  the 
said  engine,  boilers  and  machinery  therein,  for  the  balance  then 
remaining  due  from  said  defendant  T.  to  said  plaintiffs  for  said 
engine,  boilers  and  machinery  so  furnished  and  placed  in  said 
buildings  as  aforesaid.    A  copy  of  said  notice  is  herewith  filed. 

And  plaintiffs  further  say  that  said  sum  of  dollars  yet 

remains  unpaid;  wherefore  they  ask  judgment  for  said  sum,  and 

for  interest  thereon  from  the  said day  of  ,  18 — y 

for  the  unreasonable  delay  in  the  payment  of  said  sum  from 
thence  hitherto,  and  for  the  enforcement  of  their  said  lien,  and 
for  the  sale  of  said  engine,  boilers  and  machinery,  together  with 
the  interest  of  the  said  defendant  T.  in  said  tract  or  par<!6l  of 
ground  above  described  thereon,  or  so  much  thereof  as  may  be 
necessary  to  pay  said  sum  of  dollars,  with  interest  afore- 
said, and  the  costs  of  this  action.    And  plaintiffs  farther  say 
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that  said  defendant  T.,  on  the day  of ,  18 — ,  mort- 
gaged said  leasehold  premises  to  W,  F.  P.,  W.  B.  and  J.  I.,  as 

trustees,  to  secure  the  payment  of  a  loan  of  dollars  for 

years,  with  interest  thereon  at  the  rate  of  six  per  cent. 

per  annum,  made  to  said  defendant  T.  by  certain  persons  and 

business  firms  in  said  mortgage  mentioned,  to  wit  (here  insert); 

and  plaintifiTs  further  say  that  before  they  furnished  the  engine, 

boilers  and  machinery  as  hereinbefore  stated,  the  said  W.  F.  P., 

J.  I.  and  W.  B.,  trustees  as  aforesaid,  and  the  other  parties  above 

named,  the  beneficiaries  of  the  said  mortgage,  in  consideration 

that  the  plaintiffs  would  furnish  the  said  engine,  boilers  and 

machinery  as  aforesaid  to  the  said  T.,  agreed  with  plaintiffs  that 

their  said  lien  should  have  priority  of,  and  be  satisfied  before 

their  said  mortgage,  out  of  the  interests  of  the  said  T.  on  the 

real  estate  hereinbefore  described,  and  the  buildings  erected 

thereon,  and  the  said  engine,  boilers  and  machinery.     Wherefore 

plaintiffs  pray  that  their  said  lien  be  enforced,  and  the  interest 

of  the  said  T.  in  the  said  real  estate,  together  with  the  buildings 

erected  thereon,  and  the  said  engine,  boilers  and  machinery  be 

sold,  and  the  proceeds  thereof  be  first  applied  to  the  payment  of 

their  said  liens,  and  that  they  have  other  proper  relief. 

C.  H.,  Att'y  for  Flamtif. 

Ko.99. 
Complaint. 

State  of  Indiana, County y 

In  the jOircuii  Courty Temiy  i8 — . 

C.  G.  V8.  P.  G. 

The  said  plaintiff  complains  of  the  said  defendant,  and  says 
that  in  the  year  18  —  said  defendant  employed  one  E.  P.,  as  a 
builder  and  contractor,  to  erect  for  defendant  a  building  in  said 
county  on  the  following  described  real  estate,  to  wit  (here  de- 
scribe); and  said  P.  employed  this  plaintiff  as  a  journeyman  car- 
penter  to  work  on  said  building,  and  said  plaintiff  did  so  work 
on  said  building,  and  his  labor  thereon  was  worth  the  sum  of 

dollars,  which  sum  of  money  is  still  due  and  unpaid; 

and    plaintiff   says  said  defendant  was,  on  the  day  of 


rr 
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,  18  — ,  indebted  to  said  P.,  on  accoivnt  of  work  and  labor 


and  material  used,  employed  and  expended  on  said  building,  in 

the  sum  of dollars  (being  more  than  the  plaintiff 's  claim); 

and  plaintiff  did  on  that  day  serve  on  the  defendant  a  written 
notice  (a  copy  whereof  is  herewith  filed),  whereby  he  notified  the 

defendant  that  he  held  him  responsible  for  said  sum  of 

dollars;  and  plaintiff  did  afterwards  demand  said  sum  of  money 
of  the  defendant,  who  then  refused,  and  has  ever  since  refused, 
to  pay  the  same,  or  any  part  thereof. 
Wherefore  plaintiff  asks  judgment  against  the  defendant  for 

dollars,  and  other  proper  relief. 

C.  D.,  AWy  for  PlaifUiff. 

No.  100. 
Complaint  an^ainst  a  married  woman.' 

State  of  Indiana, Cq^uMj/j 

In  the Circuit  Cowrt^ Term^  i8—. 

C.  K.  m  E.  B.  H.  and  E.  H. 

The  said  plaintiff  0.  K.  complains  of  the  said  defendants  K.  B. 
H.  and  E.  H.,  and  says  that  the  said  E.  is  the  wife  of  the  said  B., 
and  is  the  owner  of  the  following  described  real  estate,  situate  in 

the  county  of  ,  state  of  Indiana,  to  wit  (here  describe); 

that  on  the day  of ,  18 — ,  the  said  R  B.  H.,  with 

the  knowledge  and  consent  and  at  the  request  of  the  said  E.  H., 
she  then  being  present  and  being  the  owner  of  said  piece  of 
ground,  employed  the  plaintiff  to  build  a  frame  dwelling  upon 
the  said  lot,  for  the  agreed  price  to  be  paid  for  said  work,  labor 

and  material  in  erecting  said  house,  by  the  plaintiff,  of 

dollars ;  that  the  plaintiff,  before  and  on  the day  of y 

18 — ,  did  build  and  ^nish  the  said  frame  building  upon  the  above 
described  real  estate,  all  of  which  was  done  with  the  knowledge 
and  consent  of  said  E.  H.,  and  at  her  special  instance  and  request; 
and  she  saw  the  work  done,  and  supervised  and  directed  the  man- 
ner of  doing  the  same,  and  that  said  house  was  calculated  for  the 
betterment  of  said  real  estate,  and  said  contract  with  the  plaintiff 
was  reasonable  and  conscionable  and  greatly  to  the  advantage  of 

I  For  farther  forms  of  complaint  see  ante,  part  III,  chapter  8. 
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saidE.  H.;  that  the  said  sum  of  money  still  remains  dae  and 
unpaid,  and  plaintiff  says  that  he  has  a  lien  upon  said  real  estate 

for  the  payment  of  said  sum  of dollars,  and  that  on  the 

day  of ,  18 — j  within  sixty  days  of  the  comple- 
tion of  said  house,  he  filed  a  notice  of  his  intention  to  hold  said 

lien,  in  the  recorder's  office  of  county  (which  notice  is 

herewith  filed),  and  which  was  on  the  same  day  duly  recorded  in 
the  recorder's  office  of  said  county. 

Wherefore  plaintiff  prays  judgment  for  dollars,  and 

that  the  said  real  estate  be  sold  as  other  lands  are  sold  on  execu- 
tion, waiving  valuation  and  appraisement  laws,  for  the  payment 
of  said  sum  of  money,  and  for  other  proper  relief. 

0.  D.,  Att'y  for  Plaintiff. 

No.  101. 

Notice  of  claim  by  contractor  to  owner. 
Mr.  A.  R. 

Take  notice  that  C.  D.,  whom  you  employed  to  erect  a  dwell- 
ing house  on  lot  number  ,  in  block  number ,  in 

the  city  of  ,  county  of  ,  state  of  ,  is  in- 
debted to  me  in  the  sum  of dollars  for  work  done  by  me 

as  a  contractor  for  the  building  of  said  house  under  said  C.  D., 
and  that  I  hold  you  responsible  for  the  same.  W.  W. 

,  18—. 

No.  102. 
Notice  for  railroad  lien. 

The  Terre  Haute  and  Cairo  Eailroad  Company. 

Take  notice  that  I  intend  to  hold  a  lien  for  the  sum  of 


dollars  on  a  certain  bridge  belonging  to  you,  situate  at  the  cross- 
ing of  your  road  at ,  near ,  and  built  by  me,  said 

sum  being  due  me  from  you  for  the  building  of  said  bridge  and 
furnishing  of   materials  therefor  by  me  at  your  request  and 
under  a  contract  with  you.  J.  B. 
,  18—. 

No.  108. 

Notice  of  lien  by  sub-contractors  and  others  contracting  with  primary 

contractor. 

To  A.  B.  and  all  others  whom  it  may  concern. 

ITon  are  hereby  notified  that  I  intend  to  hold  and  enforce  a 
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lien  upon  lot ,  in  block ,  in  the of  the  city 

of ,  state  of  Indiana,  and  the  buildings  and  the  improve- 
ments thereon,  for  dollars,  the  price  of brick, 

sold  by  me  to  C.  D.  for  the  building  of  your  brick  house  on  said 
lot,  and  furnished  and  delivered  by  me  to  him  on  said  lot,  on  the 

day  of  ,  18 —  (or  for  dollars  for 

days'  work,  performed  by  me  within days  last  past,  upon 

your  frame  house  upon  said  lot,  under  a  contract  with  C.  D.). 
Dated , ,  18—.  K  F. 

No.  104. 

Kotice  of  lien. 
Mr.  A.  B. 

Take  notice  that  I  intend  to  hold  a  lien  on  lot  number , 

in  block  number ,  in  the  city  of ,  county  of , 

state  of ,  and  on  the  house  thereon  situate,  for  the  sum  of 

dollars,  due  me  this  day  from  you  for  the  building  of  swd 

house,  and  the  furnishing  of  the  materials  therefor  by  me  at 
your  request.  O.  D. 

Dated , ,  18 — . 

Na  105. 

Notice  of  lien;  another  form. 
A.  B.  to  C.  D.,  Dr.  ,  18—. 

18 — , .     To  twenty  thousand  feet  of   poplar 

plank,  furnished  for  the  construction  of  a  house  on  lot  number 

,  block  number ,  in  the enlargement  to  the 

city  of , dollars. 

The  said  A.  B.  will  take  notice  that  I  intend  to  hold  a  lien  on 
said  house  and  lot  for  said  sum  of dollars.  O.  D. 

No.  106. 

Notice  of  lien;  another  form. 
S.  B.  H.  and  E.  H. 

You  are  hereby  notified  that  I  claim  a  lien  upon  the  building 
situate  upon  the  following  described  property,  and  upon  the  land 

itself,  to  wit  (here  describe),  for  the  sum  of dollars,  being 

the  amount  due  me  by  my  contract  with  you  for  the  building  of 
a  frame  house  on  said  lot,  in  said  city,  which  work  waa  finished 
on  the day  of ,  18 — .  O.  K. 

Dated ,  18—. 
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No.  107. 
Decree  for  the  enforcement  of  a  mechanic's  or  builder's  lien, 

A.  B.  w.  C.  D.,  E.  R,  G.  H.  and  I.  J. 

Come  now  the  parties,  and  the  issues  being  joined,  this  cause  is 
submitted  to  the  court  for  trial  without  the  intervention  of  a 
jnrj,  and  the  court,  having  heard  the  evidence  and  arguments  of 
the  coansel,  upon  due  consideration,  find  that  the  matters  and 
things  set  forth  in  the  complaint  are  true,  and  that  the  matters 
and  things  set  forth  in  the  cross  complaints  of  said  defendants 
respectively,  to  which  said  C.  D.  has  appeared,  are  true;  that 
there  is  due  the  plaintiff,  from  the  defendant  0.  D.,  the  sum  of 

dollars;  that  there  is  due  from  the  defendant  C.  D.  to 

defendant  E.  F., dollars,  and  to  defendant  G.  H., 


dollars,  and  to  defendant  I.  J., dollars;  that  said  several 

sums  are  each  respectively  a  lien  upon  the  premises  of  said  C.  D., 
hereinafter  mentioned,  and  that  said  plaintiff  and  said  defendants 
E.  F.,  G.  H.  and  I.  J.  are  entitled  to  recover  judgment  against 
said  C.  D.  for  said  several  sums  respectively.  It  is  therefore 
considered  that  said  plaintiff  recover  of  said  defendant  said  sum 

of dollars,  with  his  costs,  and  that  said  defendant  E.  F. 

recover  of  said  defendant  C.  D.,  upon  his  cross  complaint,  said 
sum  of dollars,  together  with  his  costs;  and  that  said  de- 
fendant G.  H.  recover  of  said  defendant  0.  D.,  upon  his  cross 

complaint,  the  sum  of dollars,  with  costs;  and  that  said 

defendant  I.  J.  recx>ver  of  said  defendant  C.  D.,  upon  his  cross 

complaint,  the  sum  of dollars;  all  to  be  levied  without 

appraisement.     It  is  further  decreed  that  said  premises  described 
in  the  plaintiff's  complaint,  to  wit  (here  describe),  be  sold  as 
other  lands  are  sold  on  execution  without  appraisement;  and 
that  the  proceeds  be  applied  first,  to  the  costs  of  this  action,  and 
second,  to  the  costs  of  sale,  and  the  remainder  to  the  payment 
of  said  several  sums  so  due  the  plaintiff  and  said  several  defend- 
ants,  upon  their  cross  complaints;  and  if  the  proceeds  be  insuffi- 
cient, then  that  the  same  be  distributed  pro  rata  thereon. 
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No.  108. 

Decree  where  the  owner  of  the  building^  is  sued  by  sub-contractor  or  ma- 
terial man,  upon  notice  to  the  owner  of  the  debt  of  the  primary  con* 
tractor. 

A.  B.  V8.  0.  D.,  E.  F.,  G.  H.  and  I.  J. 

Oome  now  the  parties  by  counsel,  and  the  issues  being  joined, 
this  cause  is  submitted  to  the  court  upon  the  evidence,  and  up- 
on argument  and  due  consideration  the  court  find    that  said 

defendant  C.  D.  is  indebted  to  the  plaintiff  in  the  sum  of 

dollars,  and  to  said  defendant  G.  H.  the  sum  of dollars, 

upon  his  cross  complaint,  and  to  said  defendant  L  J.,  upon  his 

cross  complaint, dollars;  and  that  said  defendant  E.  F.  is 

indebted  to  said  defendant  C.  D.  for  building  the  house  men- 
tioned in  the  complaint, dollars.  It  is  therefore  consid- 
ered that  said  plaintiff  recover  of  said  defendant  C.  D.  said  sum 
of dollars,  with  costs;  and  that  said  defendant  G.  H.  re- 
cover of  said  C.  D.,  upon  his  cross  complaint, dollars,  with 

costs;  and  that  said  defendant  I.  J.  recover  of  said  defendant  0. 
D.,  upon  his  cross  complaint, dollars,  with  costs,  all  with- 
out regard  to  appraisement;  and  it  is  further  ordered,  adjudged 
and  decreed  that  said  defendant  E.  F.  pay  into  court  said  sum 

of  dollars  so  due  said  defendant,  within  days, 

upon  default  of  which  execution  shall  issue  therefor,  and  that  the 
same  be  distributed  between  said  plaintiff  and  said  defendants  G. 
H.  and  I.  J.,  in  satisfaction  of  said  judgment,  and  if  insufficient 
to  pay  the  whole,  then  in  satisfaction  pro  rata. 

MANDATE. 

No.  109. 
Complaint 

Statb  of  Indiaita, County^ 

In  the Circuit  Cov/rt^ Term^  i8—. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vb.  0.  D. 

Said  plaintiff  complains  of  the  defendant,  and  says  that  the 
said  relator  has  been  duly  elected  and  commissioned  as  a  justice 
of  the  peace  of township,  in  said  county,  and  has  duly 
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d  and  tendered  to  the  defendant,  who  is  clerk  of  the 


t  court,  and  whose  duty  it  is  to  approve  the  same,  his  bond, 

fcioned  according  to  law,  in  the  penal  sum  of dollars, 

as  his  surety,  good  and  sufficient,  and  has  duly 

ited  his  commission  and  demanded  that  said  defendant 
re  and  file  said  bond  and  administer  the  oath  of  office;  but 
lefendant,  as  such  clerk,  refused  to  approve  said  bond  and 

ister  said  oath.    {Or  the  defendant,  on  the day  of 

-,  18 — ,  being  treasurer  of  said  county,  and  having  in  his 

the  special  school  funds  of school  township,  in  said 

,  amounting  to dollars,  and  which  it  was  his  duty 

0  pay  over  to  the  said  relator,  who  was  and  is  the  trustee 

easurer  of township,  of  said  county,  yet,  though 

intiff  on  said  day  duly  demanded  the  same,  the  defendant 
\  to  pay  the  same  over.)  {Or  that  the  relator  having  been 
le in J 18 — ,  at  the  general  election, 

to  the  office  of  county  recorder  of  said  county  and  the 
aving  been  duly  certified  to  the  defendant,  who  was  then 

re,  to  wit,  on  the day  of ,18 — ,  at  L,  acting 

»r  of  the  state  of  Indiana,  it  then  and  there  became  and 
(  duty  to  issue  a  commission  to  the  plaintiff  as  such  re- 

and  all  periods  of  time  have  elapsed  and  all  events  have 
i  which  were  necessary  to  entitle  the  plaintiff  to  said  com- 
^  yet  the  defendant,  as  such  governor,  has  refused  and  still 

o  issue  the  same.)   {Or  the  defendant  being,  on  the 

,  18 — ,  county  auditor,  and  the  board  of  commis- 


>f  said  county  upon  said  day  having  entered  an  order  for 
loUars,  in  behalf  of  the  relator,  and  all  acts  have  been  done, 
8  have  occurred  and  all  periods  of  time  have  elapsed  to 
he  relator  to  have  said  order  issued,  yet  said  defendant 
0  iss  ue  the  same.)  {Or  the  defendant  being  a  justice  of 
3,  and  the  relator  having  been  impleaded  before  him  by 

'^ho,  on  the day  of ,  18 — ,  recovered  jndg- 

inst  the  relator  for dollars,  and  the  relator  bav- 
in thirty  days  tendered  his  appeal  bond  in  a  penalty  in 
he  amount  of  said  judgment,  with  A.  T.,  a  good  and 
nrety,  conditioned  according  to  law,  to  said  defendant 
stnded  that  he  should  approve  the  same,  and  grant  an 
the circuit  court  by  making  out  and  sending  up 
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to  said  court  the  proper  transcript  and  papers,  but  although  all 
periods  of  time  have  elapsed,  and  all  events  have  happened  and 
all  conditions  have  been  performed  to  entitle  the  relator  to  have 
said  bond  approved  and  said  transcript  and  papers  sent  up,  jet 
said  defendant  refuses  to  do  either.) 

Wherefore  the  plaintiff,  for  the  use  of  said  relator,  prajs  an 
alternative  writ  of  mandate  commanding  said  defendant  to  per- 
form said  act  so  as  aforesaid  wrongfully  and  unlawfully  omitted, 
or  show  cause  why  he  shall  not  be  compelled  to  perform  the  same 
by  a  peremptory  writ.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  0.  C,  Clerk. 

W.  W.,  AWyfor  Plamtiff. 

No.  110. 
Complaint  against  a  dty  corporation  to  compel  the  levy  of  a  tax. 

State  of  Indiana, County^ 

In  the '  Circuit  Courts Terrriy  i8 — . 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs.  The  city  of  P., 

and  0.  D.,  E.  F.,  G.  H.,  I.  J.,  K.  L.  and  M.  K,  the  Mayor 

and  Common  Council  of  said  city. 

Said  plaintiff  complains  of  said  defendants,  and  says  that  said 
city  is  a  corporation  organized  under  the  general  laws  for  the 
incorporation  of  cities;  that  said  C.  D.  is  the  mayor,  and  the 
other  defendants,  except  said  city,  are  the  members  of  and  consti- 
tute the  common  council  thereof.    That  on  the  day  of 

,  18 — ,  the  said  city,  by  the  power  and  authority  contained 

in  its  charter,  and  conferred  by  subsequent  legislation,  became  a 
stockholder  in  the  W.  &  C.  Bailroad  company,  and  in  payment  for 
the  stock,  issued  one  hundred  thousand  dollars  in  coupon  bonds, 
and  for  the  payment  of  the  interest,  upon  which  the  law  author- 
izes said  common  council  to  levy  a  tax  of  ten  cents  to  the  one 
hundred  dollars  upon  the  taxable  property  of  the  city;  that  said 
bonds  were  sold  and  transferred  by  said  railroad  company  for 
value  to  the  relator,  who  holds  them;  that  upon  failure  by  said 
city  to  pay  the  annual  interest  for  two  years  in  succession,  the 

relator  brought  an  action  upon  said  interest,  and  on  the • 

day  of ,  18 — ,  recovered  judgment  against  said  city  for 

dollars,  in  said  court,  which  remains  of  record  therein,  un- 
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rsed  and  unsatisfied;  and  though  all  conditions  have  been 
}rmed  by  said  relator,  all  periods  of  time  have  elapsed,  and 
rents  have  happened  to  enable  said  mayor  and  common  conn- 
)  levy  the  tax  for  the  payment  of  said  judgment,  and  to  col- 
he  same  and  satisfy  said  judgment,  yet  they  have  always  re- 
I,  and  still  refuse  to  pay  said  judgment  or  levy  said  tax,  and 
iadgment  remains  unpaid. 

Iierefore  and  because  the  relator  has  no  remedy  for  the  col- 
n  of  said  judgment,  he  prays  the  writ  of  mandate,  command- 
aid  mayor  and  common  council  to  levy  said  tax,  or  show 
why  the  same  should  not  be  levied.          A.  B.,  Relator. 
ascribed  and  sworn  to  before  me,  this day  of , 

P.  P.,  Clerk. 
k  J.,  AWys  for  Plaintiff. 

No.  111. 

Alternative  writs.^ 

State  of  Indiana, 

City  of ,  in  the  county  of ,  and  0.  D.,  mayor, 

E.  F.,  G.  H.,  I.  J.  and  K.  L.,  members  of  and  constitnt- 

bhe common  council  of  said  city: 

Teas,  A.  6.,  as  relator,  has  filed  his  sworn  complaint  in 

circtiit  court  charging  that  (he  has  obtained  judg- 

s:ain8t  said  city  for dollars,  in  said  court,  and  that 

re  failed,  refused  and  neglected  to  levy  a  ten  cent  tax  upon 

e  hundred  dollars  of  taxable  property  of  the  tax-payers  of 

J  for  the  payment  of  said  judgment,  which,  as  said  relator 

you  ought  to  do  under  the  law).  Now,  therefore,  we  com- 

on  to  (levy  said  tax  according  to  the  provisions  of  the  stat- 

mch  case  made  and  provided);  or  in  default  thereof,  that 

•ear  before  said  court,  at  the  court-house  in ,  on  the 

day  of  ,  18 — ,  to  show  any  cause  good  and  suflS- 

a  may  have,  why  said  levy  shall  not  be  made,  and  to 

TO  this  writ. 

^ss  the  clerk  and  the  seal  of  said  court,  this day 

-,  18—. 

0.  0.,  Clerk} 

rm  may  serve  as  a  model.  Where  the  act  commanded  is  different, 
lay  be  varied  by  inserting  the  proper  mandate  instead  of  the  paren- 
atter. 
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No.  112. 
Return  of  alternative  writ 

In  the Circuit  Court, Term,  iS^. 

The  State  of  Indiana,  on  the  relation  of  A.  B.,  vs,  0.  D. 

Said  defendant,  for  return  to  the  alternative  writ  herein,  says 
that  the  verified  complaint  or  affidavit  does  not  state  facts  saffi- 
cient  to  constitute  a  cause  of  action  or  entitle  the  plaintiff  to  have 
the  relief  prayed;  wherefore  he  prays  that  the  writ  may  be 
quashed  (or  the  defendant  has,  since  the  issuance  of  said  writ, 
issued  and  delivered  said  commission  (or  said  order)  (or  done  any 
other  act  required  by  the  alternative  writ)  (or  said  defendant 
denies  the  truth  of  the  facts  stated  in  said  affidavit  (verified  com- 
plaint), and  prays  that  the  plaintiff  may  be  required  to  make 
proof  thereof,  and  that  he  may  be  discharged  with  his  costs). 

W.  P.  (J.,  AU'y  for  Defendant. 

No.  118. 
Peremptory  writ. 

State  of  Indiana, County, 

In  the Circuit  Court, Term,  /<?— . 

The  State,  on  the  relation  of  A.  B.,  vs.  C.  D. 

The  state  of  Indiana  to  0.  D.,  auditor  of county: 

Whereas,  upon  the  determination  of  the  issues  of  law  and 
fact  in  said  cause,  it  was  ordered  and  adjudged  that  yon  issue  to 

said  relator  a  county  order  for dollars  forthwith.     Now, 

therefore,  we  command  you  that  in  conformity  with  said  judg- 
ment you  forthwith  prepare,  sign  and.  seal  said  coanty  order  for 
said  sum,  and  that  you  deliver  the  same  to  the  said  C.  D.  forth- 
with. And  this  you  will  not  omit,  under  the  pains  and  penalties 
of  a  contempt. 

Witness  the  clerk  and  the  seal  of  said  court,  this day 

of ,  18—. 

[l.  s.]  0.  K.,  Clerk. 
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No.  114. 
Altematiye  writ — order. 
State  of  Indiana,  on  the  relation  of  A.  B.,  V8.  0.  D. 
id  now  here  comes  said  plaintiff  and  files  his  verified  com- 
t,  wherein  he  prays  the  mandate  of  the  conrt  commanding 

efendant  as  auditor  of county  to  issue  a  certain  or- 

0  him  therein  mentioned  (or  as  treasurer  to  pay  a  certain 
therein  mentioned)  (or  as  justice  to  approve  an  appeal  bond 
in  mentioned)  (or  to  send  up  the  transcript  and  papers  in  a 
herein  mentioned)  (or  as  school  trustee  to  admit  W.  W.  as 
)il)  (or  as  any  other  officer,  corporation,  body  or  person,  in 
3  where  a  mandate  will  lie,  pointing  out  the  specific  act 
t  to  be  enforced).  And  the  court  having  inspected  said 
aint,  upon  due  consideration  it  is  now  here  ordered  that  a 
38ue  to  said  defendant  commanding  him  to  issue  said  order 
>  such  other  thing  as  the  complaint  seeks  to  enforce),  or 

B  show  cause  why  he  does  not  do  so  on  the day  of 

ssent  term. 

No.  115. 
letnm  and  hearing,  awarding  or  refusing  peremptory  writ 

*J8.  CD. 

'  here  comes  the  plaintiff  by  counsel,  and  the  defendant 
mes  and  files  his  return  to  the  alternative  mandate  here- 
issued,  whereto  the  plaintiff  files  his  demurrer,  which  is 
court  sustained  (or  overruled),  whereto  the  plaintiff  (or 
int)  excepts,  and  files  his  reply;  and  thereupon,  after  hear- 
)  proofs  and  allegations  of  the  parties  (a  jury  being 
,  the  court  finds  for  the  plaintiff  (or  where  there  is  a 
:al,  proceed  as  in  other  jury  trials  till  the  verdict  is  re- 
(or  where  the  defendant  fails  to  answer,  say  the  defendant 
failed  to  answer,  and  no  cause  being  shown  why  a  per- 
'  mandate  should  not  be  awarded);  it  is  therefore  ordered 
peremptory  mandate  issue  herein,  commanding  the  de- 
to  issue  the  order  mentioned  in  the  complaint,  to  wit 
scribe)  (or  do  such  other  act  as  is  sought  to  be  enforced), 

;   the   plaintiff  recover dollars  damages  assessed 

;he  defendant  (or  that  the  court  finds  for  the  defendant, 
complaint  be  dismissed,  and  the  plaintiff  take  nothing  by 
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No.  119. 
Complaint.  ] 

State  of  Iitdiana, Cotmtyj 

In  the Oireuit  Cowrtj Term^  iS^. 

A.  B.  w.  CD.  and  E.  F. 

Said  plaintiff  complains  of  the  defendant^  and  says  that  the 
plaintiff  and  each  of  said  defendants  is  the  owner  in  fee,  as  ten- 
ants in  common,  of  the  undivided  one-third  of  the  following 
described  real  estate,  to  wit  (here  describe  the  lands);  and  the 
plaintiff  says  that  he  is  entitled  to  have  his  share  set  off.  Where- 
fore he  prays  partition  of  said  lands,  and  all  other  proper  relief. 

P.  F.,  AWyfor  Plamtiff. 

No.  120. 
Answer. 

In  the Circuit  Courty Term^  iS—. 

A.  B.  vs.  C.  D.  and  E.  F. 

Said  defendants,  answering  jointly  and  severally,  say  that  they 
and  each  of  them  respectively  admit  the  trnth  of  the  allegations 
of  the  complaint,  and  pray  that  said  partition  may  be  made,  and 
that  the  plaintiffs  and  each  of  said  defendants  respectively  may 
have  their  respective  shares  set  off,  and  assigned  to  them  in  sev- 
eralty. 0.  G.  T.,  AWy  for  Defendants. 

(Or  the  defendants  deny  each  and  every  allegation  in  said 
complaint.)  C.  G.  T.,  AtPyfor  Defendants.  \ 

(Or  the  defendants  say  that  they  are  the  owners  of  said  lands 
mentioned  in  the  complaint,  and  that  the  plaintiff  has  no  title 
thereto,  and  his  pretense  of  a  title  is  a  disturbance  of  the  defend- 
ants' title,  which  they  pray  may  be  enjoined,  and  that  their  title 
to  the  said  land  may  be  quieted,  and  that  they  may  have  all  other 
proper  relief .)  0.  Q.  T.j  Att'y  for  D^endanU   ^ 


i 
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Ka  121. 
Complaint. 

State  of  Indiana, County^ 

In  the Circuit  Courts Temiy  i8—. 

E.  B.,  J.  B.  and  S.  B.  vs.  W.  K.  and  H.  E.,  his  wife,  B.  C.  and  S. 
C,  his  wife,  J.  T.  W.  and  A.  0.  W.,  his  wife,  and  H.  B. 
The  plaintiffs  complain  of  said  defendants,  and  say  that  J.  B., 

on  or  about  the day  of ,  A.  D.  18  — ,  departed  this 

life  in  the  county  of ,  and  state  of  Indiana,  intestate,  seized 

in  fee  by  purchase  of  the  following  described  real  estate,  to  wit 
(here  describe),  in  said  county,  and  leaving  his  widow  H.  B.  and 
the  plaintiffs  E.  B.,  J.  B.  and  S.  B.,  and  H.  K.  (late  B.),  wife  of 
W.  E.,  S.  C.  (late  B.),  wife  of  B.  C,  and  A.  0.  W.  (late  B.),  wife 
of  J.  T.  W.,  his  only  children  and  heirs  at  law;  and  yqur  peti- 
tioners farther  represent  that  by  the  death  of  said  J.  B.  they 
each  became  entitled  to  and  were  seized  of  an  equal,  undivided 
sixth  part  of  said  premises,  as  tenants  in  common  in  fee;  and  that 
the  said  defendants  H.  R,  S.  C.  and  C.  W.  tffsa  each  became  en- 
titled to  and  seized  of  an  undivided  sixth  part  of  said  premises, 
n  common  in  fee;  and  that  the  said  plaintiffs  E.  S.  and  J.  B., 
nd  the  said  H.  R.  and  C.  trere  children  of  the  said  J.  B.  by  his 
rst  wife,  E.  B.,  now  deceased;  and  that  the  said  H.  B.  was  the 
;cond  and  last  wife  of  said  J.  B.,  and  by  whom  he  had  no  issue; 
I  consequence  whereof  the  said  H..B.  became  entitled  to  a  life 
tate  in  one-third  of  said  premises,  in  consideration  whereof 
3   parties  hereto,  for  the  purpose  of  setting  over  to  the  said 
S.  a  definite  and  distinct  portion  of  said  premises  in  lieu  of 
said  estate,  entered  into  a  joint  instrument  under  seal,  by 
ch  the  said  H.  B.  agreed  to  receive,  and  did  receive  as  and  for 
interest  in  the  premises  aforesaid  and  the  real  estate  of  Baid 
tased,  and  to  hold  during  her  natural  life,  a  certain  tract  of 
described  as  follows  (here  describe);  and  that  the  farm  above 
red  to  is  one  of  the  same  tracts  of  land  hereinbefore  de- 
ed.     The  plaintiffs  further  say  that  the  parties  in  this  cause 

J  of  full  age  and  residents  of  said  county  of ,  except 

lid   W.  and  H.  R.,  who  are  residents  of county,  in 

tate,  and  the  said  S.  B.,  who  is  a  resident  of ;  that 
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they  are  all  desirous  that  partition  be  made  of  said  premises 
amoDg  the  parties  entitled  thereto,  according  to  their  respective 
interests  as  above  set  forth;  and  the  plaintiffs  therefore  pray  that 
they  may  have  partition  thereof;  that  commissioners  may  be  ap- 
pointed to  set  off  and  assign  to  the  respective  parties  their  re- 
spective shares  as  herein  set  forth ;  and  that  the  said  commissioners 
be  also  directed  to  set  off  and  assign  unto  the  plaintiffs  their  re- 
spective shares  in  one  compact  and  contiguous  body,  and  that 
said  commissioners  also  so  divide  said  premises  that  one  equal 
half  in  value  of  the  tract  set  over  to  the  said  H.  B.  shall  be  as- 
signed and  set  over  to  the  plaintiffs,  and  the  other  half  to  the  said 
defendants,  subject  to  the  life  estate  therein  of  said  H.  B. 

B.  &  G.,  AU'ys  far  PlainUfs. 

No.  122. 
Answer. 

In  the Court, Temiy  i8—. 

E.  B.,  J.  B.  and  S.  B.  vs.  W.  R  and  H.,  his  wife,  B.  0.  and  S., 
his.  wife,  J.  T.  W.  and  0.,  his  wife,  and  H.  B. 

The  defendants  B.  and  wife  and  W.  and  wife,  and  0.  and  wife,  for 
answer  to  the  plaintiffs'  complaint,  say  that  the  said  plaintiffs  £.,  J. 
and  L.,  during  the  life  of  their  father,  J.  B.,  did  receive  from  him, 
the  said  J.,  advancements  at  different  times,  in  cash,  personal  prop- 
erty and  land,  each  of  them  in  amount  greater  than  the  value  of  one 
undivided  third  part  of  the  said  land  and  real  estate  described  in 
the  said  complaint,  and  sought  by  them  to  be  divided,  and  left 

by  the  said  J.  at  his  death,  to  wit,  the  sum  of dollars  in 

value  each;  and  so  they  say,  by  reason  of  the  advancements  so 
made  by  the  said  J.  B.  to  the  said  plaintiffs,  they  ought  not  to 
receive  any  portion  of  said  land  and  real  estate  so  left  by  their 
father  J.  B. ;  and  the  defendants  aver  that  the  said  defendants  H., 
S.  and  C,  daughters  of  the  said  J.,  having  received  no  advance- 
ments from  their  father,  are  in  law  and  equity  entitled  to  the 
said  land  and  real  estate  (subject  to  the  rights  of  said  widow  H. 
B.),  and  they  pray  that  the  same  may  be  divided,  giving  to  each 
of  them  one-third  part  thereof,  including  that  part  now  held  by 
the  said  widow,  and  that  commissioners  may  be  appointed  that 
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each  of  said  defendants  may  have  her  share  set  off  to  her,  and  that 
they  may  have  each  farther  relief  as  the  court  shall  deem  proper. 

"W.  &  R,  AU^ysfor  Defendants. 

Ko.  123. 
Interlocutory  decree. 

E.  B.,  J.  B.  and  S.  B.  vs.  W.  E.  and  EL  R,  his  wife,  B.  C. 
and  S.  C,  his  wife,  J.  T.  W.  and  A.  0.  W.,  his  wife,  and  H.  B. 

This  cause  having  been  brought  on  to  be  heard  on  the  complaint 

and  the  exhibits  therewith,  and  the  answer  of  said  defendants 

herein,  and  the  court  having  heard  the  evidence  and  fully  heard 

and  considered  said  cause,  it  is  ordered,  adjudged  and  decreed  that 

partition  be  made  of  the  lands  and  premises  set  forth  in  the 

complaint  among  the  parties  hereto,  which  said  lands  are  thus 

described  (here  describe) ;  and  it  is  further  ordered,  adjudged  and 

decreed  that  the  plaintiffs  E.  B.,  J.  B.  and  S.  B.  are  seized  in 

fee  of  the  undivided  one-half  of  the  said  real  estate,  each  being 

seized  of  the  one-sixth  part  thereof,  and  that  the  defendants  H. 

E.,  S.  C.  and  A.  0.  "W.  are  seized  in  fee  of  the  remaining  one-half 

of  said  real  estate,  each  of  them  being  entitled  to  one-sixth  part 

thereof;  and  it  is  further  adjudged  that  this  said  J.  B.,  deceased, 

advanced  E.  B.  in  his  lifetime,  the  sum  of dollars,  with 

which  sum  the  said  E.  B.  is  now  here  charged ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  partition  be  made  of  said 
premises  among  the  parties  according  to  their  respective  rights, 
as  ascertained  by  this  decree,  by  setting  off  to  the  plaintiffs  the 
undivided  one-half  part  in  value  of  said  real  estate,  less  the  said 

sum  of  dollars  so  advanced  to  said  E.  B.  as  aforesaid, 

and  by  setting  off  all  the  residue  of  the  said  real  estate  to  the 
defendants  H.  R.,  S.  0.  and  A.  0.  "W.,  to  be  held  by  them  sub- 
ject to  a  future  partition  between  them;  and] the  following  tract 
(here  describe)  having  been  set  off  by  the  plaintiffs  and  the  de- 
fendants to  the  defendant  H.  B.,  to  be  held  during  her  natural 
life,    it  is  further  ordered  that  the  commissioners  hereinafter 
named  in  making  partition   of  the  real  estate  aforesaid  shall 
take  into  consideration  the  fact  that  a  portion  of  said  real  estate 
is  incumbered  by  the  life  estate  of  this  said  H.  B.  herein  as  afore- 
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said,  and  the  said  commissioners  shall  so  divide  the  real  estate 
so  incumbered  by  said  life  estate  of  said  H.  B.  that  said  incam- 
brance  shall  rest  upon  the  part  allotted  to  the  plaintiffs  and  upon 
the  part  allotted  to  the  defendants,  other  than  said  H.  B.,  in  pro- 
portion to  the  entire  interest  of  said  parties  respectively;  and  it 
is  further  ordered  that  the  interest  of  said  E.  B.,  J.  B.  and  S.  B. 
be  set  off  to  them  in  one  compact  and  contiguous  body,  and 
that  J.  D.  S.,  E.  W.  and  S.  S.,  three  resident  and  disinterested 
freeholders  of  said  county,  and  not  of  kin  to  the  parties  hereto, 
be  and  they  are  hereby  appointed  commissioners  to  make  par- 
tition of  said  real  estate  pursuant  to  this  decree,  and  that  they 
report  their  proceedings  therein  at  the  next  term  of  this  oourt 
It  is  further  ordered  that  the  plaintiff  E.  B.  pay  one-half  of  the 
costs  of  the  witnesses  subpcsnaed  in  this  cause,  including  the 
witness  fees  and  the  cost  of  subpoenaing  them,  and  that  the 
defendants  pay  the  other  half  of  said  costs,  and  as  to  the  resi- 
due of  the  costs  of  this  action,  one- half  thereof  shall  be  paid  by 
the  plaintiffs  and  the  other  half  by  the  defendants  C.  and  wife,  R 
and  wife  and  W.  and  wife;  and  the  defendants  by  counsel  except 
to  so  much  of  the  said  order  and  judgment  as  requires  them  to 
pay  one-half  of  the  costs  of  the  witnesses  subpoenaed  in  this 
cause,  including  the  witness  fees  and  the  cost  of  subpoenaing 
them. 

Na  124. 
Clerk's  certificate  to  decreeb 

Statb  of  Indiana, Covmiy  —  ss. 

I,  J.  L.,  clerk  of  the circuit  court,  do  hereby  certify  that 

the  within  and  foregoing  is  a  true,  correct  and  complete  copy  of 
the  original  decree  of  partition  and  appointment  of  commis&ionera 
in  the  within  entitled  cause,  as  the  same  appears  of  record  in  my 
office. 

Witness  my  hand  and  seal  of  said  court  at ,  this 

day  of ,  18—.  J.  L.,  Clerh 
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Na  125. 
Oath  of  commissionerg  indorsed  on  copy  of  decree. 

iTB  OP  Indiana, Courifty  —  ss. 

tefore  me,  the  subscriber,  a  notary  public  in  and  for  said 

nty,  on  the day  of ,  18 — ,  personally  appeared 

within  named  commissioners,  J.  D.  S.  and  S.  S.,  who,  being 
f  sworn,  upon  their  oaths  say  that  they  will  discharge  their 
es,  and  faithfully  perform  and  impartially  execute  the  trusts 
»sed  in  them  by  the  within  commission,  and  make  partition 
lerein  directed  by  the  court.  J.  D.  S. 

S.  S. 

ibscribed  and  sworn  to  before  me,  this day  of , 

E.  B.  S.,  Notary  Public. 

No.  126. 
ecree  upon  defknlt  or  answer,  praying  partition  by  defendants. 

.  vs.  0.  D.  and  E.  F. 

mes  now  the  plaintiff  by  counsel,  and  the  defendants  also 
and  file  their  answer,  prajdng  partition,  and  this  cause 
3  on  to  be  heard  upon -complaint  and  answer  (or  said  defend- 
eing  called,  comes  not,  but  herein  makes  default),  and  it 
ring  that  the  defendants  have  been  duly  served  with  process 
than  ten  days  (or  been  duly  notified  by  publication  of  the 
ncy  of  this  action  more  than  thirty  days)  before  the  first 
:  the  present  term,  this  caiise  comes  on  to  be  heard  upon 
aint  and  default,  and  the  court,  having  heard  the  evidence, 
pen  due  consideration,  find  that  the  plaintiff  and  each  of 
efendants  is  the  owner  in  fee  of  the  undivided  one-third 
mts  in  common  of  lands  described  in  the  complaint,  to  wit 
lescribe);  that  the  plaintiff  (or  the  parties)  are  entitled  to 
i>ii  thereof;  it  is  therefore  ordered,  adjudged  and  decreed 
.,  B.  &  O.,  three  disinterested  freeholders,  be  and  they  are 
appointed  commissioners  to  make  partition  of  said  lands; 
is  farther  ordered,  adjudged  and  decreed  that  said  com- 
lers  set  off  and  assign  to  the  plaintiff  the  equal  one-third 
e  of  said  lands  to  be  held  by  him  as  tenant  in  severalty 
t  said  commissioners  set  off  and  assign  to  the  plaintiff 
h  of  said  defendants  respectively  the  equal  one-third  in 
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value  of  said  lands,  to  be  held  by  them  respectively  in  severalty), 
and  that  they  make  report  of  their  proceedings  at  the  present 
term;  and  it  is  farther  ordered  that  each  party  pay  one-third 
the  costs  herein. 

Na  127. 
Report  of  commissioners. 

In  ths Circuit  Courts Termy  18—, 

E.  B.,  J.  B.  and  S.  B.  m.  W.  E.  and  H.  R,  his  wife,  B.  C.  and 
S.  C,  his  wife,  J.  T.  W.  and  A.  0.  W.,  his  wife,  and  H.  B. 

To  the  Hon. ,  the  Jvdge  of  said  court: 

In  pursuance  of  and  in  obedience  to  the  certified  copy  of  the 
decree  rendered  in  the  above  entitled  cause,  issued  under  the  seal 
of  said  court,  and  delivered  to  us,  S.  S.  and  J.  D.  S.,  two  of  the 

commissioners  therein  named,  tested  the day  of  ? 

A.  D.  18 — ,  which  was  and  is  our  commission,  and  which  is 
hereto  annexed,  we,  the  said  S.  S.  and  J.  D.  S.,  do  hereby  respect- 
fully report,  that  having  first  been  duly  sworn,  and  caused  the 
oath  to  be  indorsed  upon  said  commission,  we  have  examined 
the  premises  described  therein,  and  have  made  partition  thereof 
between  the  said  parties,  according  to  their  respective  rights  and 
interests  therein,  as  the  same  have  been  ascertained,  established 
and  declared  by  the  said  court,  as  we  were  by  the  said  commis- 
sion commanded,  in  the  manner  following:  The  whole  of  said 
premises  were  divided  by  us  into  two  allotments;  in  allotment 
No.  1  are  included  the  following  premises,  to  wit  (here  describe); 
and  in  allotment  Ko.  2  are  included  the  following  described 
premises  (here  describe).  And  we  further  report  that  the 
premises  included  in  allotment  No.  1  are  worth,  in  our  judg- 
ment,   dollars  less  than  the  premises  included  in  allot- 
ment No.  2.  And  we  further  report  that  we  have  set  off  to  the 
said  E.  B.,  J.  B.  and  8.  B.,  the  plaintiffs,  the  premises  included 
in  allotment  No.  1,  to  be  held  by  them  jointly  in  fee  for  their 
interest  in  all  the  premises  described  in  said  commission.  And 
we  further  report  that  we  have  set  off  unto  the  said  defendants 
H.  R,  S.  0.  and  A.  0.  W.  all  the  remainder  of  said  premises 
described  in  said  commission,  and  which  are  included  in  allot* 
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ment  No.  2,  to  be  held  by  them  jointly  in  /^,  as  and  for  their 
interest  in  and  to  the  whole  of  said  premises  described  in  said 
commission.  And  we  also  report  that  in  making  said  partition 
we  took  into  consideration  the  fact  that  a  part  of  said  premises 
is  incumbered  by  the  life  estate  of  said  defendant  H.  B.,  and 
did  so  divide  the  premises  thus  ^incumbered  that  said  incum- 
brance rests  upon  the  allotment  to  the  plaintiffs  and  the  allot* 
ment  to  the  defendants,  other  than  the  defendant  H.  B.,  in 
proportion  to  the  entire  interest  of  said  parties  respectively  in 
the  whole  of  said  premises. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this day  of ,  A.  D.  18—.  S.  S. 

J.  D.  S. 
No.  128. 

Order  of  confirmation. 

E.  B.,  J.  B.  and  S.  B.  vs.  W.  K.  and  H.  R,  his  wife,  B.  0.  and 
S.  0.,  his  wife,  J.  T.  W.  and  A.  C.  W.,  his  wife,  and  H.  B. 

And  now  here  comes  S.  S.  and  J.  D.  S.,  two  of  the  commis- 
sioners appointed  to  make  partition  by  the  decree  rendered  herein, 
at  the  last  term  of  this  court,  and  make  and  acknowledge  in 
open  court  their  report,  which  report  is  now  here  approved  and 
confirmed  by  the  court,  and  the  said  report  is  now  here,  by  the 
order  of  the  court,  spread  upon  the  order  book  of  this  court  in 
the  words  and  figures  following,  to  wit  (here  insert  it);  and  it 
is  now  here  ordered  and  adjudged  that  the  partition  of  the  real 
estate  mentioned  in  said  report  as  made  by  said  commissioners 
and  reported  in  said  report,  be  firm  and  effectual  forever,  and 

that  each  of  said  commissioners  be  allowed  the  sum  of 

dollars,  to  be  taxed  as  a  part  of  the  costs  of  this  action. 

No.  189. 

Report  of  oominiasioners  that  the  property  cannot  be  divided  without 

iigury. 

In  the Court  J Term,  i8 — . 

A..  B.  and  %.  F.  w.  C.  D.  and  G.  H. 

To  the  Hon. ,  Judge  of  said  court: 

In  pursuance  of  and  in  obedience  to  the  commission  or  certified 

copy  of  the  decree  rendered  in  the  above  entitled  cause,  which 
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copy  is  hereunto  annexed,  issaed  ont  of  and  under  the  seal  of 
said  court,  and  directed  and  delivered  to  us,  J.  P.,  0.  G-.  and  E. 

O.,  the  commissioners  therein  named,  tested  the  day 

of ,  18 — J  which  said  commission  is  hereto  annexed,  we 

do  hereby  respectfully  report  that  having  each  taken  the  oath 
indorsed  on  said  commission,  we  have  caref  ally  examined  the 
premises  described  therein,  and  are  of  the  opinion  that  the  same 
cannot  be  divided  without  injury  to  the  owners  thereof. 

In  witness  whereof  we  have  hereunto  set  our  hands  this 

day  of •  18—.  J.  P. 

H.  0. 
C.G. 

Subscribed  and  sworn  to  this day  of ,  .18 — . 

0.  C,  Clerk. 
Na  130. 

Order  of  sale. 
A.  B.  vs.  0.  D. 

Come  now  the  parties,  and  J.  P.,  E.  F.  and  E.  G.,  commission- 
ers, also  come  and  make  report,  which  is  in  the  words  and  figures 
following,  to  wit  (here  insert);  and  said  commissioners  are  there- 
upon allowed dollars  each  for  their  services ;  and  it  is 

farther  ordered,  adjudged  and  decreed  that  said  lands  meationed 
in  said  report  be  sold  at  auction,  at  the  court  house  door  in  the 
city  (or  town)  of ,  for  not  less  than  two-thirds  the  ap- 
praised value  thereof  (or  at  private  sale  at  not  less  than  the 
appraised  value  thereof);  that  the  same  be  sold  upon  the  follow- 
ing terms,  to  wit:  one  part  cash ;  one  part  at 

months,  and  the  remainder  in months;  that  the 

purchase  money  be  secured  by  notes  with  approved  surety,  with 
interest,  waiving  relief  laws  and  secunng  an  attorney's  fee.    That 

notice  of  said  sale  be  given  in  the Journal  and 

Gazette  for weeks  successively;  and  it  is  farther  ordered, 

adjudged  and  decreed  that  W.  W.  G.  be  and  he  is  appointed 
commissioner  to  make  said  sale;  that  before  proceeding  to  make 
said  sale,  he  file  his  bond,  payable  to  the  state  of  Indiana,  condi- 
tioned according  to  law,  in  the  penal  sum  of dollars,  with 

C.  0.  C.  as  his  surety.  It  is  further  ordered  and  decreed  that 
G.  G.  and  H .  H.  be  appointed  appraisers  to  appraise  said  land, 
and  that  said  commissioner  make  report  of  said  sale  at  the  next 
term,  to  which  this  cause  is  continued. 
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No.  131. 
Order  of  confirmation. 

A.  B.  vs.  G.  D. 

Come  now  the  parties,  and  "W".  W.  G.,  commissioner  herein, 
also  comes  and  files  his  report,  which  is  in  the  words  and  figures 
following,  to  wit  (here  copy  the  report  of  sale);  and  the  conrt 
having  examined  said  report,  and  the  plaintiff  having  filed  ex- 
ceptions to  said  report,  the  conrt,  upon  argument  and  due  con- 
sideration, sustains  said  exception,  refuses  to  confirm  said  sale, 
and  sets  the  same  aside;  and  thereupon  it  is  ordered,  adjudged 
and  decreed  that  said  property  be  resold  in  accordance  with  the 
terms  of  the  decree  hereinbefore  entered  (or  the  court,  upon  argu- 
ment and  due  consideration,  overrules  said  exceptions;  and  there- 
upon it  is  ordered,  adjudged  and  decreed  that  said  report  be  in  all 
things  approved,  and  that  said  sale  be  and  the  same  is  hereby 
confirmed;  and  it  is  ordered  that  after  paying  the  expenses  of  said 

sale,  and dollars  now  here  allowed  said  commissioner,  he 

distribute  the  money  among  the  parties  according  to  their  respect- 
ive rights  as  settled  by  the  interlocutory  decree  herein). 

No.  132. 

Report  of  sale. 

In  the Ci/rcmt  Cov/rt^ Tc?rw,,  /<? — . 

A.  B.  w.  0.  D. 

To  the  Hon.  the  judge  of  said  court:  The  undersigned,  commis- 
sioner appointed  by  said  court  to  make  sale  of  the  lands,  for  the 
partition  of  which  this  action  is  brought,  begs  leave  to  report 
that,  having  given  the  bond  required  by  the  order  of  sale,  he 
proceeded  to  have  said  lauds  appraised  by  the  appraisers  ap- 
pointed by  the  court,  whose  appraisement  in  writing,  made  pur- 
suant to  said  order,  is  herewith  filed,  and,  after  having  advertised 
said  lands  for  sale  for  the  time  and  in  the  manner  required  by 
said  order,  he  proceeded  to  offer  the  same  for  sale  at  public  auc- 
tion, at  the  court  house  door  in  the  town  of  ,  where  the 

said  lot was  struck  off  and  sold  to  M.  W.  for dol- 
lars, and  said  lot was  struck  off  and  sold  to  0.  C.  for 

dollars,  said  purchasers  being  the  highest  and  best  bidders,  and 
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tion  of  said  sum  of dollars,  I,  the  said  J.  M.,  commis- 

aioner  as  aforesaid,  convey  and  confirm  to  said  J.  G.,  his  heirs 
and  assigns,  said  lot  of  land,  and  all  the  interest  of  said  parties 
to  said  suit  tharein,  as  fully,  amply  and  completely  as  I  may 
convey  the  same  by  the  aatliority  aforesaid. 

Witness  my  hand  and  seal,  the day  of ,  18 — . 

J.  M.,  Commu8ionet\     [seal.] 

Approved  in  open  court  this  ■   day  of ^  18 — . 

J.  B.  H.,  Judgey 

The  deed  must  be  acknowledged  as  other  deeds  are. 

BEPLEYIN. 

No.  1 87. 
Complaint. 

State  op  Indiait^a, County^ 

A.  B.  vs.  C.  D.         In  ths Courts Ternij  /<?— . 

The  plaintiff  complains  of  the  defendant,  and  says  that  he  is 
the  owner  (or  entitled  to  the  possession)  of  the  following  per- 
sonal property,  to  wit  (here  describe  the  property),  of  the  value 

of dollars,  of  which  0.  D.  has  possession  without  right, 

and  unlawfully  detains  from  the  plaintiff. 

Wherefore  he  demands  judgment  for  the  recovery  of  the  prop- 
erty and dollars  damages  for  the  detention  thereof,  and 

all  other  proper  relief.  J.  0.,  AW y  for  Plaintiff. 

No.  138. 
Affidavit. 

State  o?  Indiana, County  —  ss. 

A.  B.  V8,  C.  D.         In  the Courts Term^  i8—. 

The  plaintiff,  being  sworn,  says  that  he  is  the  owner  (or  enti- 
tled to  the  possession)  of  the  following  property,  to  wit  (here  de- 
scribe the  property),  of  the  value  of dollars;  that  the  same 

has  not  been  taken  for  a  tax  assessment  or  fine,  pursuant  to  any 
statute,  nor  seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff,  but  is  unlawfully  detained  in  the  county 
of ,  from  the  plaintiff  by  the  defendant.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18 — .    Witness  my  hand  and seal. 

R,  H.,  Notary  Public. 
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Ka  189. 
Undertaking  of  defendant  to  retain  the  property. 

J.  vs.  C.  D.  In  the Courts .  Terrrij  i8—. 

'hereas  W.  P.,  sheriff  of county,  has  seized  the  foUow- 

property  of  the  defendant,  to  wit  (here  describe),  by  virtue 
writ  issued  in  said  action  directing  him  to  seize  said  prop- 
and  has  delivered  the  said  property  to  said  defendant;  now 
indertake  to  and  with  the  plaintiff  that  the  defendant  shall 
f  keep  the  property;  that  the  same  shall  not  bo  in  any  way 
ed  or  damaged;  and  that  he  will  deliver  the  same  to  the 
tiff,  if  judgment  shall  be  rendered  to  that  effect;  and  that 
lefendant  shall' pay  to  the  plaintiff  all  such  sums  of  money 
may  recover  against  the  defendant  in  the  action.     0.  D. 

J.  P. 
Ka  140. 

Plaintiff's  undertaking  to  return  property. 

.  vs.  C.  D.         In  the Court,  — Termy  i8 — . 

lereas,  W.  P.,  sheriff  of county,  has  seized  the  foUow- 

>roperty  (here  describe  the  property)  of  the  defendant,  by 

\  of  a  writ  issued  in  the  above  entitled  action,  commanding 

;o  seize  said  property,  and  has  delivered  the  same  to  the 

iff;  therefore  we  undertake  to  and  with  the  defendant  that 

aintiff  will  prosecute  his  said  action  with  effect  and  without 

and  that  he  will  return  the  property  to  the  defendant  if  a 

be  adjudged  by  the  court,  and  that  he  will  pay  the  defend- 

euch  sums  of  money  as  may  be  recovered  against  him  in 

jtion  for  any  cause  whatever.  A.  B. 

E.  F.  I 

No.  141. 

Order  of  seizure. 

In  the Court, Term,  i8 — . 

^>ate  of  Indicma  to  the  Sheriff  of County: 

are  commanded  to  take  the  following  property,  viz.  (herede- 

f rom  the  defendant, ,  and  deliver  it  to  the  plaintiff, 

,  upon  his  giving  the  undertaking  with  surety  required  by 
id  make  due  return  of  your  doings  on  this  order  forthwith. 


816  FORMS.  [Pabt  HI,  Ch.  VIIL 

In  witness  whereof,  I, ,  clerk  of  said  court,  hereunto 

aflix  the  seal  of  said  court  and  subscribe  my  name,  at ,  tihiB 

day  of ,  A.  D.  18—.  C.  C,  Clerk. 

No.  142. 
Affidavit  of  concealment. 

State  of  Indiana, County  —  ss. 

A.  B.  V8.  C.  D.         In  the CouH^ TVtti,  /*— . 

The  plaintiff  A.  B.  (or  some  one  in  his  behalf),  being  sworn, 
says  that  the  defendant  C.  D.  has  concealed  the  property  de- 
scribed in  the  complaint  herein  (to  wit,  describe  it),  and  of  which 
the  sheriff  of  said  court,  by  its  order,  was  commanded  to  take  pos- 
session, so  that  it  is  rendered  impossible  for  said  order  to  be 
executed,  by  reason  of  said  concealment  and  the  defendant's  re- 
fusal to  reveal  the  place  thereot  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of ^ 

18—.  J.  B.,  CUrh. 

No.  143. 

Answer  elaiminii^  title  to  the  property  and  asking  for  judgment  of  re- 
turn, in  addition  to  the  general  deniaL 

A.  B.  vs.  0.  D.         In  the Courts Term^  i8—. 

The  defendant's  answer  to  the  plaintiff's  complaint: 

Par.  1.  Said  defendant  denies  each  and  every  allegation  in  said 
complaint  contained. 

Par.  2.  And  for  further  answer,  the  defendant  says  that  the 
personal  property  mentioned  in  the  complaint  is  the  property  of 
the  defendant,  that  he  has  a  right  to  the  possession  thereof,  and 

that  the  same  is  of  the  value  of dollars,  and  it  is  in  the 

possession  of  the  plaintiff. 

Wherefore  the  defendant  prays  a  return  of  said  property  and 

dollars  for  the  detention  thereof,  and  in  default  of  such 

return,  that  he  may  have  judgment  against  the  plaintiff  for 

dollars.  W.  P.,  AtPy  for  Defendant. 

No.  144. 

Answer  claiming  property  by  virtne  of  an  execution  against  the  owner 

of  the  property. 

A.  B.  V8.  0.  D.         In  the Cowrt^ Term^  i8 — . 

Said  defendant,  for  answer  to  the  plaintiff's  complaint^  says  that 
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personal  property  mentioned  in  the  complaint,  was  on  the 

—  day  of ,  18 — ,  the  property  of  one  E.  F.    That  on 

lay  an  execation  was  duly  issued  out  of  the  office  of  the 

of  the circuit  court,  upon  a  judgment  theretofore  duly 

Ted  in  said  court   against    said  E.    F.  and   in  favor  of 

L  H.  for dollars,  still  remaining  unsatisfied;  that 

execution,  of  which  a  copy  is  herewith  filed,  was  then  duly 
(red  to  the  defendant,  who  then  was  and  still  is  sherifi'  of 

-  county,  and  by  him  then  levied  upon  said  goods,  which 

the  value  of dollars,  and  are  now  in  the  possession 

plaintiff. 

erefore  defendant  demands  judgment  for  the  return  of  the 
roperty,  and  on  failure  to  make  said  return  by  the  plaintiff 
!ie  defendant  recover  the  value  thereof,  not  exceeding  the 
ue  upon  said  execution  and  costs. 

T.  K,  Atfyfor  Defendant. 


BEVIEW. 

No.  145. 

Complaint  upon  new  matter. 

State  of  Indiana, County^ 

In  the Ci/rouit  Courts Term^  i8 — . 

w.  O.  D. 

plaintiff  complains  of  said  defendant,  and  says  that  on 

day  of ,  18 — ,  said  defendant  brought  an  ac- 

;ainst  the  plaintiff  herein  upon  a  promissory  note  made 
ntiff  to  the  defendant,  and  which  had,  as  this  plaintiff  hon- 
elieved,  been  altered,  and  under  that  belief,  he  filed  as 
r  answer  non  est  factum;  that  he  was  defeated  in  his  de- 
nd  said  0.  D.  had  judgment  for  the  amount  of  said  note, 

dollars,  which  remains  in  full  force.  A  copy  of  the 
proceedings  and  judgment  in  said  cause  is  herewith  filed. 
1  days  after  the  term  at  which  said  judgment  was  rou- 
nd two  days  before  the  commencement  of  this  action,  the 
'  diBcovered  a  matter  of  fact  which  he  did  not  before 

'  Buspect,  and  which  he  could  not  with  diligence  have 
L.  I.— 62 
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ascertained,  to  wit,  that  said  C.  D.  had  no  title  to  the  horse 
which  he  had  sold  to  the  plaintiff,  and  which  formed  the  sole 
consideration  for  said  note,  said  horse  being  still  the  property  of 
one  G-.  G.,  from  whom  he  was  stolen  by  the  vendor  of  said  G.  D., 
one  A.  B.  and  said  G.  G.  having,  since  the  discovery  aforesaid, 
claimed  said  horse,  and  taken  it  away  from  the  plaintiff  by  process 
of  law;  that  said  C.  D.  is  insolvent,  and  if  said  judgment  is  set 
aside  the  plaintiff  can  plead  and  prove  said  new  matter  as  a  de- 
fense to  said  action. 

"Wherefore  the  plaintiff  prays  that  said  judgment  may  be  re- 
versed, and  that  he  may  be  allowed  to  make  his  defense,  and 
until  final  judgment  herein,  that  execution  may  be  stayed;  and 
he  now  tenders  his  bond  according  to  law.  A.  B. 

Subscribed  and  sworn  to  this dajrof ,  18 — . 

0.  C,  Clerk, 
W.  W.  W.,  AU'yfor  Plaintiff. 

No.  146. 
Complaint  for  error  on  the  &ce  of  the  record. 

State  of  Indiana, County^ 

In  the Circuit  Courts Termy  i8—. 

A.  B.  m.  0.  D. 

Par.  1.  The  plaintiff  complains  of  said  defendant,  and  says 
that  on  the -—day  of ,  18 — ,  in  said  court,  the  defend- 
ant filed  his  complaint  against  the  defendant  for dollars, 

for  damages  sustained  by  him,  the  said  0.  D.,  by  reason  of  being 
run  over  by  the  servant  of  said  A.  B.  with  a  carriage  of  said  A. 
B.,  by  reason  of  the  negligence  of  the  said  servant-  That  pro- 
cess having  been  duly  issued  and  served  on  the  said  A.  B.,  he 
appeared  to  said  action  and  filed  his  answer  thereto  in  three  para- 
graphs, to  the  second  and  third  of  which  said  0.  D.  filed  his  de- 
murrer, which  was  sustained,  whereto  the  defendant  at  the  time 
excepted;  and  thereupon  such  proceedings  were  had  that  upon 
the  trial  of  said  cause  upon  the  general  denial  to  the  complaint, 

a  verdict  was  rendered  for  the  plaintiff  for dollars.    That 

thereupon  said  A.  B.  moved  the  court  for  a  new  trial  therein  for 
the  written  causes  therein  filed.    That  thereupon  the  court  over- 
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said  motion,  to  which  said  A.  B.  then  excepted,  and  the 

rendered  final  judgment  for  said  sam  a^inst  said  A.  B. 
thereapon  the  said  A.  B.  tendered  a  bill  of  exceptions,  con- 
\g  all  the  evidence  in  the  cause,  and  all  the  rulings  of  the 
therein,  which  was  then  and  there  signed,  sealed  and  made 
)f  the  record,  a  copy  of  which  said  record  and  proceedings, 
3ertified,  is  herewith  filed. 

d  the  plaintiff  says  there  is  manifest  error  apparent  upon 
ce  of  the  record,  in  this,  to  wit: 

rhe  complaint  does  not  state  facts  sufficient  to  constitute  a 
of  action. 
Jaid  court  erred  in  sustaining  the  demurrer  of  the  plaintiff 

second  and  third  paragraphs  of  the  answer  respectively, 

complaint. 

!^e  court  erred  in  sustaining  said  demurrer  to  said  second 
ird  paragraphs  of  said  answer,  and  in  not  carrying  said 
rer  back  and  sustaining  the  same  to  the  complaint, 
laid  court  erred  in  overruling  said  defendant's  motion  for 
trial  in  said  cause. 

3ref  ore  the  plaintiff  prays  that  said  cause  may  be  reviewed 
id  judgment  may  be  reversed  for  said  errors  of  law,  and 
e  plaintiff  may  have  all  proper  relief.  And  until  the  final 
;,  the  plaintiff  prays  a  stay  of  execution  upon  said  judg- 
and  now  here  tenders  his  bond,  with as  his 

and  prays  that  the  same  may  be  approved. 

cribed  and  sworn  to  before  me,  this day  of , 

C.  0.,  Clerk. 
T.  T.,  Att'y  for  PlavrUiff. 

)nd  has  the  same  condition  as  an  ai^peaX  band  (which  see,  for  form). 

No.  147, 

Order. 
s.  C.  D. 

B  now  the  parties  by  counsel,  and  the  plaintiff  having  filed 
aplaint  for  review  for  errors  of  law,  the  defendant  now 
;  demurrer  thereto,  which,  upon  argument  and  due  con- 
on,  is  sustained  (then  follows  the  order  in  the  usual  form 
Igment  on  demurrer  for  the  defendant),  or  (the  court,  upon 


^ 
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argument  and  due  consideration,  overrules  said  demurrer,  and  the 
defendant  declining  to  answer  the  errors  of  law  set  forth  in  the 
complaint,  are  allowed,  and  it  is  ordered  and  adjudged  that  said 
judgment  of  said  C.  D.  vs.  A.  B.  be  reversed  and  set  aside,  and 
that  the  said  cause  be  docketed  for  trial  anew);  or  (where  the 
complaint  for  review  is  for  new  matter,  the  order  is  like  any 
other  till  the  final  judgment,  which  is): 

It  is  therefore  ordered  and  adjudged  that  said  judgment  of 
G.  D.  vs.  A.  B.  be  set  aside,  and  the  cause  be  docketed  for  fur- 
ther proceedings. 
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No.  33.  Venditioni  exponas. 
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1.  SubpcMa  duces  tecum  (another  form). 
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.    Petition  under  the  act  of  1866. 
.    Petition  under  the  act  of  1875. 

Bond. 

Writ  of  certiorari. 


APPEiX. 

Na  1. 
Bond. 

In  the Circmt  CovH^ Term^  i8 — . 

V8.  J.  L.  and  S.  M. 

above  named  defendants  having  prayed  an  appeal  to  the 
le  court  from  the  judgment  rendered  in  the  above  entitled 
kt  the  term  aforesaid,  and  said  appeal  having  been  granted 
andition  that  this  appeal  bond  should  be  filed  on  or  before 

day  of ,  18 — .    Now,  know  all  men  by  these 

»,  that  we,  J.  L.,  S.  M.  and  P.  D.,  are  held  and  bound  unto 

n  the  penal  sum  of dollars,  for  which  we  bind  our- 

o  the  said  B.  jointly  and  severally  by  these  presents,  sealed 

»d ,  18 — .    The  condition  of  this  obligation  is 

lat  if  the  said  appellants  J.  L.  and  S.  M.  shall  duly  prose-  i 

sir  said  appeal,  and  abide  by  and  pay  the  judgment  and 
biich  may  be  rendered  or  affirmed  against  them,  then  this 
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bond  shall  be  void^  otherwise  it  shall  be  and  remain  in  fall  foroe 
and  virtue.  J.  L.     [seal.] 

P.  D.   [seal.] 

(Where  the  appeal  is  granted  apon  a  supersedeas,  the  introdactoiy  part  of 
the  bond  is  varied  accordingly,  and  may  be  thus:  whereas,  the  supreme  court 
has  granted  a  supersedeas  in  said  cause,  upon  condition  that  an  appeal  bond 
shall  be  filed ;  now,  therefore,  know  all  men  by  these  presents  (proceeding  as 
in  the  last  form.) 

No.  2. 

Notice  of  appeal  to  tbe  adverse  party  or  the  clerk. 

In  the Circuit  (or  Superior)  Court j Tertn^  /f— . 

A.  B.  V8.  0.  D. 

Said  plaintiff  (or  defendant)  (or  0.  0.,  clerk  of  said  court)  is 
hereby  notified  that  the  defendant  (or  plaintiff)  will  prosecute 
an  appeal  from  the  judgment  of  said  court  in  said  cause,  to  the 
supreme  court,  and  to  that  end  will  forthwith  file  the  transcript 
of  the  papers  and  entries  therein,  in  the  office  of  the  clerk  of  said 
supreme  court.       G.  G.,  Atf^y  for  DefendarU  (or  Plaintiff). 

We  acknowledge  service  of  the  above  notice  by  copy,  this 

day  of ,  18—.    T.  T.,  AWy  for  DefendarU  (or  Plaintiff). 

(Or)  State  of  Indiana, County — ss. 

G.  T.,  being  sworn,  says  he  delivered  a  duplicate  of  the  above 
notice  to  T.  T.,  attorney  in  the  above  entitled  cause  (or  to  C.  C, 

clerk  of  said  court),  on  the day  of ,  18 — . 

G.T. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  0.  C,  Clerk. 

(Or)  Served  the  within  notice  by  delivering  a  copy  of  the  same 

to  T.  T.,  attorney  in  the  cause  therein  named  (or  on  the  plaint- 

ift)  (or  defendant),  by  delivering  him  a  copy  thereof,  on  the 

day  of J 18 — . 

J.  J.,  Sheriff County. 

No.  3. 
Appeal  by  defendant;  assignment  of  errors. 
Tfh  the  Supreme  Court  of  Indiana. 

A.  B.  VB.  0.  D.  Appeal  from  the Circuit  Court. 

Said  appellant  says  there  is  manifest  error  lu  the  foregoing 
record,  judgment  and  proceedings,  in  this,  to  wit: 
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Said  circuit  court  erred  in  overruling  the  demurrer  ofappel- 

to  the  appellee's  complaint,  or  ( paragraph  of  the 

Ilea's  complaint),  or  (where  there  is  no  demurrer  to  the 
)laint,  in  not  sustaining  the  demurrer  of  the  appellee  to  appel- 
3  answer,  to  plaintiff's  complaint). 
Said  court  erred  in  sustaining  appellee's  demurrer  to  the 

er  of  appellant,  or  (to  the paragraph  of  the  appel- 

j  answer). 

Said  court  erred  in  overruling  the  motion  of  the  appellant 

venire  de  novo. 

Said  court  erred  in  overrnling  said  appellant's  motion  for  a 

^rial. 

Said  court  erred  in  overruling  the  appellant's  motion  in 

;  of  judgment. 

lerefore  and  because  of  these  and  other  manifest  errors,  the 

lant  prays  a  reversal  of  the  judgment  of  said  circuit  court. 

C  C 

-g'  -g*  AtPyB  for  Appellant. 

inder.)    There  is  no  error  in  said  record,  judgment  or  pro- 
*^"  \^^   Atfys  for  Appellee. 

No.  4. 
Appeal  by  plaintiff ;  assignment  of  error. 

In  the  Supreme  Court  of  Indiana, 
jeal  from  the Circuit  (or  Superior)  Court. 

vs.  C  D. 

I  appellant  says  there  is  manifest  error  in  the  foregoing 

f  judgment  and  proceedings,  in  this,  to  wit: 

aid circuit  (or  superior)  court  erred  in  sustaining 

pellee's  demurrer  to  (the paragraph  of)  appellant's 

lint. 

aid  court  erred  in  overrnling  appellant's  demurrer  to  (the 
•  paragraph  of  )  the  defendant's  answer. 
Ekid  court  erred  in  sustaining  appellee's  demurrer  to  (the 
paragraph  of )  appellant's  reply. 

iid  court  erred  in  overruling  appellant's  motion  for  judg- 
,on  obstante  veredicto  (or  for  a  vendre  de  novo). 
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5.  Said  court  erred  in  overraling  appellant's  motion  for  a  new 
trial. 

Wherefore  the  appellant  prays  that  the  judgment  of  said  circuit 
court  may  be  reversed.  W.  A.,  Atfyfor  Appellant. 

These  two  forms  are  given  as  speciineiis  of  the  assignment  of  errors  in  the 
routine  practice,  and  the  practitioner  can  easily  apply  them  to  other  cases  where 
other  or  different  errors  are  the  ground  of  complaint. 

No.  6. 
Special  answer  to  the  assignment  of  errors. 

In  the  Supreme  Court  of  the  State  of  Indicma, 
Appeal  from  the Cov/rt. 

A.  B.  m.  C.  D. 

Said  appellee,  for  answer  to  the  assignments  of  error  herein, 
says: 

1.  Since  the  taking  of  the  appeal  and  the  filing  of  the  i^ecord 
herein,  the  appellant  has  departed  this  life  (or  before  the  per- 
fecting of  the  appeal  herein,  by  the  filing  of  the  record,  or  the 
issuance  of  notice  to  the  appellee,  the  appellant  filed  in  said 

court  (the  court  below)  a  complaint  for  a  review,  for  error 

apparent  on  the  face  of  the  record  therein,  and  a  summons  was 
issued  thereon.  That  the  errors  complained  of  in  said  proceed- 
ing for  review  are  the  same  errors  complained  of  here,  and  that 
said  proceeding  is  still  pending).  Wherefore  appellee  says  said 
appeal  ought  to  abate. 

2.  Said  appeal  was  not  taken  within  one  year  from  the  rendi- 
tion of  final  judgment  in  said  cause  in  said court. 

8.  Since  the  rendition  of  said  final  judgment  in  said 

court  (the  court  below),  and  before  the  taking  of  said  appeal,  said 
judgment  has  been  paid  by  the  appellee  to  the  appellant. 

4.     Since  the  rendition  of  the  final  judgment  in  said  court, 

said  appellant  has  filed  his  complaint  in  the  said court 

(the  court  below),  for  a  review  of  said  judgment,  for  error  appar- 
ent upon  the  face  of  the  record,  and  therein  he  assigned  the 
same  errors  relied  on  herein,  and  such  proceedings  were  had  that 
said  appellee  was  served  with  process  and  appeared  to  said  pro- 
ceeding, and  such  further  proceedings  were  had  that  said  ap- 
pellee had  judgment  in  said  proceeding  a&ming  said  judgment, 
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1  which  this  appeal  is  taken,  and  said  judgment  remains  of 
rd  in  said  cause. 

The  said  appellant,  before  the  prosecation  of  this  ap- 
,  and  after  the  rendition  of  the  final  judgment  below,  by  his 
ten  release,  of  which  a  copy  is  herewith  filed,  for  the  consid- 
on  therein  named,  released  all  errors  in  the  judgment  men- 
d  in  the  assignment  of  errors  herein,  and  expressly  waived 
ight  of  appeal. 

herefore  appellee  prays  judgment  of  affirmance  of  the  judg- 
below,  with  costs.  C.  W.,  AWyfor  Appellee. 

mil  Bemarki,  These  inconsistent  answers  can  never  be  applicable  in  a 
appeal,  but  they  are  all  given  together  for  convenience,  and  to  iUas- 
n  outline  the  special  answers  which  may  arise.  To  these  special  an- 
replies  may  be  filed  as  in  cases  in  the  court  below,  as  they  do  not 
materially  Arom  replies  in  other  cases.  To  the  Ist  subdivision  of  the 
signment,  nothing  but  a  denial  could  be  interposed.  To  the  2d  subdi- 
only  ntd  tM  reeordy  which  is  the  only  appropriate  special  answer  to  the 
ignment.  To  the  2d  might  be  replied  disability,  in  addition  to  denial, 
s  latter  might  be  but  a  denial  of  what  the  record  must  show.  The 
5th  might  be  met  by  denial,  to  which,  as  to  the  5th,  might  be  added 
faetumy  duress,  drunkenness  or  any  other  matter  which  is  a  good 
t  to  the  instruments  set  np  on  pleading  in  the  court  below;  but  forms 
e  would  be  but  a  repetition  of  the  forms  in  former  chapters.  It  is  not 
I  necessary  to  insert  the  forms  used  by  the  clerk  of  the  supreme  court, 
are  of  little  use  to  the  profession.  The  clerk  is  usually  expert  and 
Jl  the  necessary  blanks.    Special  answers  in  abatement  should  be 
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No.  6. 
Affidavit  for  a  eontinnance. 

State  of  Indiana, Cotmty^ 

In  the Oi^xniU  CotiH, Temij  i8- — . 

w.  O.  D. 

plaintiff  (or  defendant),  being  duly  sworn,  says  he  can- 
!elj  go  into  trial  in  the  above  entitled  cause  at  the 
term  on  account  of  the  absence  of  J.  K.,  a  material 
mpetent  witness,  by  whom  he  expects  to  prove  (here 
the  matter  which  can  be  proved  by  the  witness).  That 
^tness  resides  in  ^  in  the  state  of .    That 
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as  800U  as  process  was  served  upon  affiant,  to  wit,  on  the 
day   of    ,   18 — ,  he    proceeded  to  give   notice 


to  the  defendant  (or  plaintiif )  that  he  would,  on  the  

day  of ,  18 — ,  at  the  office  of  0.  &  C,  attorneys  of  said 

city  of ,  proceed  to  take  the  deposition  of  said  J.  K.;  that 

thereupon  affiant  caused  said  notice  to  be  forwarded  to  said  attor- 
neys in in  time  to  take  said  deposition.  But  upon  in- 
quiry he  found  that  more  than  ten  days  before  that  time,  and 
before  the  commencement  of  this  action,  said  J.  E.  had  departed 
for  Europe,  to  be  absent  for  two  months,  and  beyond  the  present 
term  of  this  court.  That  affiant  believes  the  matter  so  expected 
to  be  proved  by  said  J.  K.  is  true,  and  and  that  the  same  fiicts 
cannot  be  as  readily  proved  by  any  other  witness  whose  testimony 
can  be  as  readily  procured.  Affiant  believes  the  testimony  of 
said  witness  can  be  obtained  by  taking  his  deposition  before  the 
next  term  of  this  court.  Said  affiant  further  says  that  the  absence 
of  said  J.  K.  has  not  been  procured  by  his  act  or  connivance,  or 
by  the  act  or  connivance  of  others  at  his  request,  nor  with  his 
knowledge  or  consent ;  and  this  affidavit  is  not  made  for  delay, 
but  that  justice  may  be  done.  A.  B.  (or  C.  D.) 

Subscribed  and  sworn  to  before  me,  this day  of 9 

18—.  A.  A.,  Clerk. 

No.  7. 
Affidavit  for  a  change  of  venae  trom  the  Judge. 

State  of  Indiana, Gaunty^ 

A.  B.  vs.  0.  D.  In  the Courts Term^  iS-~. 

Said  plaintiff  (or  defendant),  being  sworn,  says  he  cannot  have 
a  fair  and  impartial  trial  before  Hon.  G.  A.,  judge  of  said  court, 
because  said  judge  was  counsel  against  affiant  in  said  cause  before 
his  election  (or  said  judge  is  of  kin  to  the  said  plaintiff  (or  de- 
fendant) (or  that  said  judge  is  a  material  witness  for  affiant)  (or 
that  said  judge  has  a  bias  (or  prejudice)  against  affiant)  (or  against 
affiant's  cause)  (or  has  an  interest  in  the  action  adverse  to  affiant). 

A.  B.  (or  O.  D.) 

Subscribed  and  sworn  to  before  me,  this day  of j 

18—.  0.  C,  CUfic 
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No.  8. 
Affidavit  for  a  change  of  Tenne  from  the  county. 

Jtatb  of  Indiana, Covmty  —  bb. 

B.  tw.  C.  D.  In  the Courts Term^  i8—. 

Said  plaintiif  (or  defendant),  being  sworn,  says  that  he  cannot 

e  a  fair  and  impartial  trial  of  said  cause  in county, 

anse  the  said  defendant  (or  plaintiff)  has  an  undue  influence 
r  the  citizens  of  said  county  (or  because  an  odium  attaches 
iffiant  on  account  of  local  prejudice)  (or  because  an  odium 
ches  to  afSant's  cause  of  action  (or  defense)  on  account  of 
1  prejudice).  Affiant  further  says  that  he  has  a  good  cause  of 
)n,  to  wit,  a  bill  of  exchange,  duly  accepted  by  the  defendant, 

dollars,  and  which  is  set  out  in  the  complaint,  which 

duly  indorsed  to  affiant  by  the  payee  for  value,  and  without 
notice  of  any  defect  or  infirmity  (or  other  cause  of  action,  as 
»6e  may  be)  (or  that  affiant  has  a  good  defense  to  said  action, 
it,  that  the  note  sued  on  was  fraudulently  altered  by  the 
e  after  the  same  was  delivered  to  him,  without  the  consent 
Bant,  to  wit,  by  inserting  therein  the  words,  "  with  ten  per 
interest,"  which  affiant  is  entitled  to  show  under  his  answer 
>n  est  factum)  (or  any  other  matter  of  defense  according  to 
icts). 
Iierefore  affiant  prays  a  change  of  venue  from  said  county. 

A.  B.  (or  0.  D.) 
ascribed  and  sworn  to  before  me,  this day  of , 


0.  0.,  Clerk. 


ABBITBATION. 


No.  9. 

ibmission  and  bond  in  a  common  law  or  statutory  arbitration. 

ereas  A.  B.  and  0.  D.  have  a  controversy  growing  out  of 
jlntaal  dealings,  and  whereas  they  are  anxious  to  have  an 
)le  settlement  of  said  controversy;  now,  therefore,  it  is 
\\j  agreed  that  all  matters  of  difference,  and  all  matters 
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in  controversy  concerning  the  mutual  dealings  of  the  parties, 
shall  be  submitted  to  the  arbitration  and  award  of  L.  M.  and  N. 

O.,  of ,  who,  upon  hearing  the  proofs  and  allegations  of 

the  parties,  shall  make  their  award  in  writing,  which  shall  for- 
ever  be  binding  upon  the  parties  (and  in  a  statutory  arbitration) 
and  may  be  made  a  rule  of  court,  and  judgment  may  be  rendered 
thereon. 

Signed  by  the  parties  this day  of ,  18 — . 

A.  B., 
Witness:  L.  L.,  M.  M.  O.  D. 

JForm  of  a  statutory  arbitration  bond. 

I,  A.  B.,  am  bound  to  C.  D.  in  the  penalty  of dollars, 

on  the  condition  following:  Whereas  a  controversy  exists  between 
said  A.  B.  and  C.  D.,  concerning  (here  state  the  subject);  and 
whereas  they  have  this  day  mutually  agreed  to  submit  said  mat- 
ters of  controversy  to  the  arbitration  and  award  of  L.  M.  and  N . 
O.,  and  to  make  said  award  a  rule  of  the  (here  state  the  court). 

Now,  therefore,  if  said  A.  B.  shall  abide  and  faithfully  per- 
form said  award,  then  this  bond  shall  be  void. 

Witness  my  hand  this day  of ,  18 — ^.       A.  B. 

No,  10. 

Statutory  award. 
A.  B.  V8.  0.  D. 

The  undersigned  arbitrators,  mutually  chosen  by  said  parties 
to  settle  all  matters  of  controversy  between  them,  having  given 

notice  to  the  parties  to  appear  before  them  on  the day  of 

,  18 — ,  they  did  appear  (or  said  A.  B.  (or  C.  D.)  did  ap- 
pear, or  said  C.  D.  (or  A.  B.)  failing  to  appear),  and  having  heard 
the  proofs  and  allegations  of  the  parties  (or  party  appearing) 
upon  said  day,  and  from  day  to  day,  upon  proper  adjournments, 
we  find  and  award  that  the  said  A.  B.  is  indebted  to  C.  D.  (or 
said  C.  D.  is  indebted  to  said  A.  B.)  in  the  sum  of dol- 
lars, and  that  he  pay  said  C.  D.  (or  A.  B.)  said  sum,  with  costs 

of  this  arbitration,  taxed  at dollars. 

S.  S.,  E.  r., 

T.  T.,  Witnesses.  G.  H., 

J.  J.,  Arbitrators. 
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No.  11. 
Common  law  award. 

te  it  known,  that  by  a  submission  in  writing  by  A.  A.  and 
3.  of  all  matters  in  controversy  between  them  to  the  und  cr- 
ied C.  D.  and  E.  F.  for  arbitration  and  award,  a  copy  of 
ch  submission  is  hereto  attached,  that  immediately  upon  sucli 
nission  the  said  arbitrators  proceeded  to  give  notice  of  the 
J  and  place  when  and  where  said  parties  would  be  heard;  that 
enpon  at  the  time  and  place  appointed  the  said  arbitrators 
,  and  the  parties  appeared  (or  said  A.  A.  (or  said  B.  B.)  ap- 
ed, the  other  parties  not  appearing),  and  having  heard  the 
fs  and  allegations  of  said  parties  (or  party)  on  said  day  (or 
lid  day,  and  from  day  to  day,  upon  proper  adjournments),  and 
5  agreed  upon  the  award  we  ought  to  make,  we  do  award  said 

L.  (or  said  B.  B.) dollars  (or  we  do  award  that  neither 

1  owes  the  other),  and  we  further  award  that  the  costs  of 

arbitration,  taxed  at dollars,  be  paid  by  A.  A.  (or 

.).  0.  D., 

Gr.  G.,  E.  R,  ArhUratora. 

0.  0.,  Witnesses. 

No.  12. 

Motion  to  set  aside  a  statutory  award. 

In  the Circuit  Cov/rt^ Term^  i8 — . 

.  vs.  O.  D. 

d   plaintiff  moves  the  court  to  set  aside  and  vacate  the 

I  herein  for  the  following  causes: 

Said  award  was  obtained  by  fraud  and  corruption,  in  this, 

said  defendant  gave  one  of  said  arbitrators,  to  wit,  said 

,  a  bribe,  to  wit, dollars,  whereby  he  was  influenced 

king  said  award. 

IVCisconduct  in  said  arbitrators,  in  this,  that  said  plaintiff, 
hearing  before  said  arbitrators,  had  in  his  possession  a  re- 
from  said  defendant,  executed  by  him,  whereby  he  released 
aintiff  from  all  liability  upon  the  note  set  up  as  a  set-ofi* 
;t  the  plaintiff;  that  the  plaintiff  at  said  trial  produced  said 
3,  and  proved  the  execution  thereof  by  the  defendant,  and 
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• 
offered  the  same  in  evidence,  but  upon  the  objection  of  said  de- 
fendant said  arbitrators,  without  any  legal  excuse,  excluded  said 
release,  and  allowed  said  set-off.     Said  release  was  and  is  in  the 
words  and  figures  following  (here  insert).  C.  D. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  P.  P.,  Clerh 

C.  C,  AWyfor  Plaintiff, 

Ka  18. 

Entry. 
A.  B.  V8.  0.  D. 

And  now  comes  said  A.  B.  and  files  in  open  court  an  agree- 
ment of  submission  and  an  award  against  said  C.  D.  for 


dollars,  and  the  plaintiff  having  proved  the  genuineness  of  said 
award,  and  it  also  appearing  that  said  0.  D.  has  been  served  with 
a  copy  of  said  award,  it  is  ordered  that  said  submission  and 
award  be  entered  of  record,  which  is  done;  said  submission  and 
award  read  as  follows  (here  insert  them  in  their  order);  and  upon 
motion  of  said  A.  B.  it  is  now  here  ordered  that  said  C.  D.  show 
cause,  on  or  before  the day  of  the  present  term,  why  judg- 
ment shall  not  be  rendered  against  him  upon  said  award,  and 
that  the  clerk  issue  a  certified  copy  of  this  order  and  the  sheriff 
serve  the  same  on  him  instanter.  {Title.)  And  now  comes  said 
defendant  and  files  his  written  causes  why  said  A.  B.  should  not 
have  judgment  upon  said  award,  and  the  court,  after  argument  and 
due  consideration,  sustains  the  defendant's  objections  specified  in 
said  written  causes;  and  it  is  thereupon  ordered  that  said  award 
be  set  aside  at  the  plaintiff's  costs,  whereto  the  plaintiff  excepts 
(or  the  court,  upon  argument  and  due  consideration,  overrales 
said  objections  of  said  defendant,  and  it  is  thereupon,  on  motion, 
ordered  that  said  award  be  and  the  same  is  confirmed)  (then  fol- 
lows the  final  judgment,  as  in  case  of  verdict  of  a  jury  or  finding 
of  the  court)  (and  where  the  defendant  being  served  with  a  rule, 
fails  to  appear,  say:  aud  now  comes  the  plaintiff  by  counsel,  and 
it  appearing  that  said  defendant  has  been  duly  served  with  the 
rule  heretofore  entered  against  him,  and  failing  to  show  cause 
against  the  same,  it  is,  on  motion  of  the  plaintiff,  ordered  that 
the  plaintiff  have  judgment)  (then  follows  final  judgment  as  for 
want  of  an  answer). 
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No.  14. 
Setting  out  the  eyideiice. 

In  the Circidt  Courts Term^  i8—. 

The  Trustees  of  the  E.  P.  Church  and  Congregation  vs.  J.  G. 
J.,  S.  E.,  S.  S.  and  others. 

Be  it  remembered,  that  on  the  calling  of  this  cause,  on  the 
day  oi  the  term  aforesaid  of  the  court  aforesaid,  the  de- 
fendants, who  had    appeared  and  answered,  moved  the  court  to 

suppress  the  deposition  of  J.  B.  S.,  taken  on  the  — . day  of 

,  18 — ,  in  another  action,  on  the  ground  that  the  matter 

contained  therein  was  impertinent  and  incompetent  to  sustain 
any  issue  in  this  cause;  but  the  court  overruled  said  motion,  to 
which  the  defendants  at  the  time  excepted.  The  said  defendants, 
who  were  notified  by  publication,  then  moved  the  court  to  sup- 
press the  deposition  of  J.  B.  S.,  taken  de  bene  esse  on  the 

day  of ,  18 — ,  on  the  ground  that  there  was  not  sufficient 

proof  of  the  publication  of  notice,  but  the  court  overruled  said 
motion,  to  which  said  defendants  at  the  time  excepted.    The  de- 
fendants, who  appeared  and  answered,  then  moved  to  suppress, 
separately,  each  answer  of  said  8.,  contained  in  the  said  two  depo- 
sitions, on  the  ground  that  they  were  impertinent  and  incompe- 
tent under  the  pleadings  in  this  cause;  but  the  court  refused  to 
suppress  said  answers,  or  any  of  them,  to  which  the  defendants  at 
the  time  excepted,  and  time  was  given  during  the  term  to  prepare 
and  tender  a  bill  of  exceptions  embracing  each  of  said  several 
rulings  on  said  depositions.    Then,  to  wit,  at  the  same  term, 
18 — f  of  said  court,  said  action  came  on  to  be  tried  and,  by  con- 
sent of  parties,  was  submitted  for  trial  to  the  court  without  the 
intervention  of  a  jnry,  and  the  plaintiffs,  to  sustain  the  issue  on 
their  part,  read  to  the  court,  as  evidence,  the  following  docu- 
ments, viz.: 

^  deed  from  J.  W.  J.  and  R.  M.  E.  and  their  wives,  to  J.  B. 
S.,  Tvhich  is  in  these  words  (the  clerk  will  here  insert  the  deed 

for  lot y  original  plan  ). 

Vol.  I.— 68 
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A  title  bond  given  by  J.  B.  O.  to  the  trustees  of  the  E.  P. 
church  and  congregation,  for  said  lot  (the  clerk  will  here  insert). 

A  deed  in  fee  simple,  from  J.  B.  and  his  wife,  to  the  said  trus- 
tees of  the  E.  P.  church  and  congregation,  for  said  lot  (the 
clerk  will  here  insert). 

A  certified  copy  of  the  election  of  trustees  of  said  church  and 

congregation  on  the day  of ,  18 —  (the  clerk  will 

here  insert). 

A  certificate  of  the  election  of  trustees  of  said  church  and  cod- 

gregation  on  the day  of ,  18 — j  and  at  the  same 

time  proved  that  said  certificates  had  both  been  duly  recorded 
(the  clerk  will  here  insert). 

An  order*  of  the  church  and  congregation  aforesaid,  spread 
upon  their  records,  requiring  the  said  trustees  to  release  J.  B.  S. 
from  all  covenants,  express  or  implied,  contained  in  the  said  deed 
from  said  S.  and  wife  to  said  trustees,  which  order  wiis  made  on 
the day  of ,  18 —  (the  clerk  will  here  insert). 

A  release,  dated ,  18 — ,  from  the  trustees  of 

said  church  and  congregation,  then  in  office,  in  their  official 
capacity,  to  J.  B.  S.,  releasing  him  from  all  covenants,  express 
^md  implied,  contained  in  said  deed  from  said  8.  and  wife  to  the 
trustees  of  said  church  and  congregation  (the  clerk  will  here 
insert). 

A  release  from  the  trustees  of  said  church  and  congregation, 
who  were  in  office  when  said  last  mentioned  deed  was  made  (and 
to  whom  said  deed  was  made  as  trustees),  releasing  (in  their 
proper  names  as  individuals)  the  said  J.  B.  S.  from  all  covenants, 
express  or  implied,  contained  in  said  last  mentioned  deed,  which 

last  mentioned  release  is  dated ,  18 —  (the  derk 

will  here  insert). 

Another  release,  dated ,  18 —  (the  clerk  will  here 

insert),  from  the  said  trustees  then  in  office  (executed  by  them  as 
individuals),  to  the  said  S.,  releasing  him  from  all  covenants, 
express  or  implied,  contained  in  the  last  mentioned  deed  of  con- 
veyance (the  clerk  will  here  insert). 

A  deed  in  fee  simple  from  W.  O.,  A.  0.  and  A.  W.  (the  trustees 
of  said  church  and  congregation  who  are  named  in  said  deed  of 
conveyance  from  said  J.  B.  S.  and  his  wife),  dated -, 
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-,  whereby  said  O.  and  C.  and  W.  conveyed  said  lot to 

trustees  of  the  E.  P.  church  and  congregation  aforesaid  in 

simple  (the  clerk  will  here  insert). 

*he  plaintiffs  then  offered  to  read  as  evidence  the  said  deposi- 

.  of  J.  B.  S.,  taken  on  the  day  of ,  18 — ,  in 

bher  action  then  pending,  to  which  the  defendants  objected, 
he  groand  that  it  was  impertinent  and  incompetent,  but  the 
't  overruled  the  objection,  and  permitted  the  plaintiffs  to  (and 
did)  read  said  deposition  in  evidence,  to  which  the  defend- 
at  the  time  excepted,  which  said  deposition  is  in  these  words 
figures  (the  clerk  will  here  insert  said  deposition,  taken 

,  18-). 

le  defendants  then  offered  to  read  as  evidence  the  deposition 

me  esse  aforesaid,  made  by  the  said  J.  B.  S.  on  the 

of  ,   18 — ,  to  which  defendants    objected,  on  the 

nd  that  it  was  impertinent  and  incompetent,  but  the  court 
'uled  said  objection  and  permitted  said  deposition  to  be 
and  the  plaintiffs  read  the  same  in  evidence,  to  which  de- 
mts  at  the  time  excepted.  The  last  mentioned  deposition  is 
Bse  words  (the  clerk  will  here  insert  it), 
lintiffs  then  offered  to  prove  by  M.  S.  the  value  of  real 
\  in  the  year  18 — ,  and  from  that  time  till  18 — ,  to  which 
dants  objected,  because  such  evidence  was  irrelevant  and 
ipetent,  but  the  court  overruled  said  objection,  and  permit- 
lid  S.  to  testify,  to  which  the  defendants  at  the  time  ex- 
1;  said  S.  testified  as  follows:  Has  resided  in  E.,  Indiana, 
»ince  18 — ;  that  in  18 —  S.  street  was  considered  pretty 
out  of  town;  that  lots  in  E.  were  worth  more  in  18 —  than 
¥ere  from  18 —  to  18 — ;  that  witness  bought  some  lots  in 

siboat  a  square  distant  from  said  lot for dol- 

ach ;  that  in  18 —  lots  on  M.  street  could  be  bought  at 
-  dollars  each,  and  that  in  18 —  the  lot  where  S.'s  store  is 

Bfered  to  witness  for dollars. 

!  foregoing  was  all  the  evidence  given  in  the  cause.  And 
ipon  the  court  found  that  the  plaintiffs  were  entitled  to 
ir  according  to  the  prayer  of  their  complaint,  and  entitled 
\  relief  therein  prayed;  and  thereupon  the  defendants 
1  the  court  for  a  new  trial  for  causes  set  forth   in   a 
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writing  filed  at  the  time  said  motion  was  made.  Bat  the  court 
overruled  said  motion  for  a  new  trial,  and  rendered  judgment  for 
the  plaintiffs,  as  appears  in  the  record,  to  which  the  defendants 
at  the  time  excepted,  and  a  day  was  given  to  the  defendants  to 
prepare  a  bill  of  exceptions. 

And  now  the  defendants  present  this,  their  bill  of  exceptions, 
and  pray  that  it  may  be  signed,  sealed  and  made  part  of  the 
record,  which  is  done.       W.  F.  P.,  Jvdge  of  the Court. 

,  18—. 

No.  15. 
Bill  of  exceptions,  reserving  questions  before  or  upon  the  trial. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8—. 

A.  B.  V8,  0.  D. 

Be  it  remembered,  that,  on  the day  of  the  term  afore- 
said of  the  court  aforesaid,  the  plaintiff  (or  defendant)  filed  in 
said  court  the  affidavit  of  the  plaintiff  (or  defendant),  in  the 
words  and  figtires  following,  to  wit  (the  clerk  will  here  insert); 
and  thereupon  the  plaintiff  (or  defendant)  moved  for  a  continu- 
ance of  said  cause  (or  a  change  of  venue  from  the  county  of 

\  but  the  court  overruled  said  motion,  whereto  the  plaintiff 

(or  defendant)  at  the  time  excepted,  and  time  during  the  term 
was  given  to  file  a  bill  of  exceptions. 

And  be  it  further  remembered,  that,  upon  the  trial  of  said 

cause  before  said  court  and  a  jury,  at  said  term,  on  the 

day  thereof,  the  plaintiff  (or  defendant)  claimed  the  right,  under 
the  issues,  to  make  his  statement  and  introduce  his  evidence  in  the 
first  instance;  and  upon  the  swearing  of  the  jury,  the  said  plaintiff 
(or  defendant)  moved  the  court  for  leave  so  to  proceed,  but  the 
court  refused  leave,  and  awarded  the  right  to  begin  to  the  ad- 
verse party,  said  defendant  (or  said  plaintiff),  whereto  the  said 
plaintiff  (or  defendant)  at  the  time  excepted,  and  time  was  ^ven 
during  the  term  to  file  a  bill  of  exceptions;  and  thereupon,  after- 
wards, when  the  evidence  was  closed,  said  plaintiff  (or  defendant) 
moved  for  leave  to  open  and  close  the  argument  to  the  jury,  but 
the  court  refused  said  leave,  and  awarded  the  opening  and  closing 
to  said  defendant  (or  plaintiff),  whereto  the  plaintiff  (or  defend- 
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It)  at  the  time  excepted,  and  time  was  given  till  the  end  of  the 

rm  to  file  a  bill  of  exceptions. 

And  be  it  further  remembered,  that,  upon  the  argument  of 

id  cause  to  the  jury,  counsel  for  defendant  (or  plaintiff),  one  C. 

,  discussed  to  the  jury  the  general  unpopularity  of  the  plaintiff 

r  defendant)  in  the  community  (a  subject  about  which  there 

d  been  no  testimony,  and  one  wholly  irrelevant  to  the  issues), 

d  used  the  following  language,  to  wit  (here  set  it  out).    And 

the  beginning  of  his  discussion,  in  which  he  was  insisting 

on  this  as  a  reason  why  the  jury  should  disbelieve  the  plaintiff 

defendant)  as  a  witness,  and  disregard  his  testimony  and  find 

the  defendant  (or  plaintiff),  plaintiff  (or  defendant),  by  coun- 

called  said  C.  C.  to  order,  and  requested  the  court  to  stop  him 

[  compel  him  to  desist,  urging  that  the  discussion  was  irrele- 

t  and  improper,  but  the  court  refused  to  interfere,  but,  on 

contrary,  approved  of  the  utterances  of  the  counsel,  and  in 

hearing  of  the  jury  commended  him,  whereto  said  plaintiff 

defendant),  by  counsel,  at  the  time  excepted,  and  time  was 

in  to  file  a  bill  of  exceptions.  ^ 

nd  be  it  further  remembered,  that,  upon  the  motion  for  a 

trial  in  said  cause,  oif  the day  of  said  term  of  said 

t,  the  plaintiff  (or  defendant)  filed  his  own  affidavit  in  the 

Is  and  figures  following,  to  wit  (the  clerk  will  here  insert); 

also  the  affidavits  of  I.  J.,  K.  L.  and  M.  N.,  respectively, 

h  are  respectively  in  the  words  and  figures  following,  to  wit 

3lerk  will  here  insert  said  affidavits  respectively,  in  the  order 

ated  by  the  names  of  the  affiants  above);  and  thereupon  the 

;  overruled  said  motion  for  a  new  trial,  whereto  the  defend- 

>r  plaintiff)  at  the  time  excepted,  and  now  tenders  his  bill 

septions,  and  prays  that  the  same  may  be  signed  and  made 

>f  the  record. 

lich  is  done  this day  of ,  18 — . 

P.  W.  T.,  Judge  ist  Judicial  Circuity  Indiana} ' 

o  forms  of  bills  of  exceptions  are  given;  the  former  setting  out  the  evi- 
the  latter  reserving  questions  arising  before,  upon  and  after  the  trial. 
o  forms  might  be  blended,  that  is,  the  contents  of  both  bills  might  be 
led  in  one.  But  it  is  often  more  convenient  to  have  separate  bills;  In- 
ach  paragraph  in  the  last  form  might  be  the  subject  of  a  separate  bill 
ptions.  It  is  safest  to  reserve  points,  and  have  the  bill  signed  and 
the  time  error  occurs,  if  any  length  of  time  is  to  elapse  before  the  trial. 
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DEPOSITIONS. 

No.  16. 
Notice. 

A.  B.  V.  0.  D.  In  the Coitriy Term,  /<P— . 

The  defendant  (or  plaintiff)  is  hereby  notified  that  on  the 

day  of  ,  18 — ,  between  the  hours  of o'clock, 

A.  M.  and o'clock  P.  M.,  at  the  oflSce  of  ,  No. 

, : —  street,  in  the  city  of ,  county  of , 

and  state  of  .  before ,  some  person  authorized  to 

take  depositions,  the  plaintiff  (or  defendant)  will  proceed  to  take 
the  depositions  of  witnesses,  to  be  read  as  evidence  in  his  behalf 
at  the  trial  of  the  above  entitled  cause,  and  will  continue  taking 
the  same  from  day  to  day  between  the  same  hours  until  the 
whole  be  taken.  J.  P.,  AtPyfor  Plaintiff. 

Served  on  us  by  copy  this day  of ,  18 — . 

J.  P.  &  E.  D.,  AWyBfoT  Defendcmt, 

If  for  depositions  to  be  taken  out^of  the  state  of  Indiana  and 
a  commission  be  waived,  let  acknowledgment  of  service  show  that 
fact  as  below. 

Served  on  us  by  copy  this day  of ,  18 — . 

We  waive  commission. 

J.  P.  &  E,  D.,  AWyBfoT  Defendant  {or  Plaintiff)^ 

No.  17. 

Instructions  for  taking;  caption  and  certificate. ^i 

Caption:  Depositions  of witness[e8]  in  a  certain  action 

now  pending  in  the  — -^ —  court, ,  of  the  state  of  Indiana, 

wherein is  plaintiff,  and is  defendant,  taken 

before  me,  pursuant  to  the  annexed  notice  and  commission,  at 
the  time  and  place  in  my  certificate  hereinafter  named,  to  be 

used  as  evidence  on  the  part  of in  said  action.     The 

gaid J  of  lawful  age,  being  first  duly  sworn,  deposeth 

as  follows:    Question  by .    [Insert  questions  and  answers, 

and  add  the  following  certificate:] 
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^tate  of ,  County  of sb: 

I, ,  a ,  in  and  for  Baid  county,  do  hereby  cer- 

ify  that ,  the  above  named  deponent[8],  was  [were]  by 

ae  first  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 

he  truth,  in  the  cause  now  pending  in  the ,  of  the  state 

rf  Indiana,  wherein is  plaintiff,  and is  de- 

endant;  that  the  foregoing  deposition  [s]  was  [were]  all  written 

)y  nie  [or  by ,  a  disinterested  person,  in  my  presence 

knd  under  my  direction],  and  that  said  deponent  [or  deponents 
leverally]  subscribed  his  [or  their  respective]  deposition [s]  after 
he  same  had  been  carefully  read  over  to  him  [or  them]  by  me; 

ihat [adverse  party]  was  [or  was  not]  present  [either]  in 

>er8on  [or  by  attorney]  at  the  taking  of  said  deposition [s],  which 

NBA  [or  were]  taken  at  ,  in  the of ,  county 

)f ,  state  of ,  on  the day[s]  of ^  18 — , 

3etween  the  hours  of o'clock  A.  M.  and o'clock 

P.  M.  of  said  day  [or  days],  agreeably  in  all  respects  to  the  an- 
lexed  notice  [and  commission]. 

In  witness  whereof,  I  hereunto  subscribe  my  name,  and  affix 
my  [official]  seal,  this day  of  ,  A.  D.  18 — . 


Exhibits  should  be  attached,  by  wafer  or  otherwise,  to  the  question  or  answer, 
:nr  some  other  part  of  the  deposition.  The  notice  [and  oommission],  if  any,  should 
be  attached  to  the  first  page  of  the  deposition.  Each  witness  must  sign  his  depo- 
sition. 

A  oommission  is  not  necessary,  if  the  deposition  is  to  be  taken  in  this  state. 
If  the  commission  contains  the  name  of  the  officer,  his  official  certificate  will  be 
sufficient;  but  if  it  do  not,  and  if  the  officer  have  no  official  seal,  the  certificate  and 
seal  of  a  clerk  of  a  court  of  record  of  the  county  will  be  necessary.  Depositions 
may  be  taken  before  any  judge,  justice  of  the  peace,  notary  public,  mayor  or 
recorder  of  a  dty,  clerk  of  a  court  of  record,  or  commissioner,  either  within  or 
without  this  state.  The  officer  must  seal  up  the  deposition,  and  direct  the  same 
to  the  clerk  of  the  court  in  which  the  action  is  pending,  indorsing  on  the  envelope 
the  names  of  the  parties,  and  of  the  witnesses  whose  depositions  are  inclosed. 
The  officer  should  tax  the  costs,  and  state  which  party  pays  them. 


840  FORMS.  [Pabt  HI,  Ch.  IX 

No.  18. 
Commissiaii. 

State  of  Indiana, Cov/rUy^  Sd. 


The  State  of  Indiana  to : 

Reposing  full  confidence  in  your  prudence  and  fidelity,  yoa 
are  hereby,  empowered  and  authorized,  at  such  time  and  place  as 
shall  be  designated  by  the  plaintiflF  (or  defendant),  and  of  which 
due  notice  shall  have  been  given,  or  as  may  be  agreed  upon  by 
the  parties,  to  examine,  under  oath  or  affirmation,  to  be  by  you 

first  administered,  witnesses  on  the  part  of  the in  a  cause 

now  pending  in   the  court, ,  in   the  county  of 

,  and  state  of  Indiana,  wherein  is  plaintiff  and 

defendant;   as  well  as  on  the  part  of  the as  of 

the ;  on  all  such  questions  and  interrogatories  as  shall  be 

legally  asked  of  them ;  that  you  carefully  write  down  such  ex- 
amination, or  cause  the  same  to  be  done  by  the  deponents 
respectively,  or  some  disinterested  person  in  your  presence,  and 
under  your  direction,  and  after  the  same  shall  have  been  care- 
fully read  to  or  by  the  deponents  respectively,  you  cause  the 
same  to  be  subscribed  by  them ;  that  you  thereupon  make  out  a 
certificate,  and  annex  the  same  to  such  depositions,  stating  therein: 
First,  that  the  deponents  were  sworn,  or  affirmed,  according  to 
law.  Second,  by  whom  the  depositions  were  written,  and  if  the 
same  were  written  by  the  deponents  or  some  disinterested  per- 
son, that  the  same  was  done  in  your  presence,  and  under  your 
dii*ection.  Third,  whether  or  not  the  adverse  party  attended;  and, 
fourth,  the  time  and  place  of  taking  the  depositions,  and  the 
hours  between  which  the  same  were  taken.  That  you  sign  and 
attest  such  certificates  under  your  seal,  and  seal  up  such  depo- 
sitions in  a  proper  and  sufficient  envelope,  inclosing  therewith 

this  writ,  and  direct  the  same  to  the  clerk  of  said court, 

,  indorsing  on  such  envelope  the  names  of  the  parties  to 

such  suit,  and  of  the  witnesses  whose  depositions  are  inclosed, 
and  that  you  forward  the  same  to  such  clerk  with  all  possible 
speed. 

In  witness  of  which,  I, ,  clerk  of  said  court,  here- 
unto affix  the  seal  thereof,  and  subscribe  my  name,  at i 

this day  of  ,  18—.  0.  C,  Clerk. 
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EXECUTIONS. 

No.  19. 
For  money  (fieri  fiicias). 

The  State  of  Indiana  to  the  Sheriff  of Cov/nty  —  ss. 

Whereas recovered  jadgment  against ,  on 

the day  of ,  18 — ,  in  the court,  for 

dollars, cents,  without  relief  from  valuation  or 


appraisement  laws,  upon  which  there  is  due dollars  and 

cents,   principal   and  interest,  and  dollars  and 

cents,  costs  accrued  to  this  time.      You  are  therefore 

commanded  to  levy  the  said  sums  of  money  of  the  property  of 
the  defendant,  without  relief  from  valuation  or  appraisement 
laws  (or  where  there  is  no  waiver  the  same  should  be  omitted), 
in  your  county  subject  to  execution,  and  have  the  money  in  the 
clerk's  ofSce  to  satisfy  said  judgment,  interest  and  cost,  and  re- 
turn this  execution'  within  one  hundred  and  eighty  days,  with 
your  doings  thereon. 

"Witness,  the  clerk  and  the  seal  of  the  said  court,  at , 

the day  of ,  18 — . 

C.  0.,  Clerk  of  the Court. 

Indorsement  —  Came  to  hand  this day  of ,  18  — ^ 

at o'clock  —  M.  H.  H.,  Sheriff. 

No.  20. 
For  the  recovery  of  money  with  replevin  bail  (fieri  fttcias). 

State  of  Indiana, County  —  ss. 

27ie  State  of  Indiana  to  the  Sheriff  of County^  Greeting: 

Whereas  A.  B.  recovered  judgment  against  C.  D.,  on  the 

day  of ,  18 — ,  in  the  court,  for 

dollars  and cents,  without  relief  from  valuation  or  ap- 
praisement laws,  and  E.  F.  became  replevin  bail  therefor  on  the 

day  of ,  18 — ,  upon  which  there  is  due 

dollars  and  cents,  principal  and  interest,  and  

dollars  and  cents,  costs  accrued  to  this  time.     You 
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are  therefore  commanded  to  levy  the  said  same  of  money  of 
tl\e  property  of  the  defendant  and  replevin  bail,  without  relief 
from  valuation  or  appraisement  laws,  in  your  county,  subject  to 
execution,  and  have  the  money  in  the  clerk's  office  to*  satisfy 
said  judgment,  interest  and  cost,  and  return  this  execution  within 
one  hundred  and  eighty  days,  with  your  doings  thereon. 

"Witness,  the  clerk  and  the  seal  of  the  said  court,  at ,  the 

day  of ,  18 — . 

C.  0.,  Clerk  of  the Circuit  Court. 

No.  21. 
Upon  transcript  of  a  jiutioe's  judgment,  with  baiL 

State  of  Indiana, County  —  ss. 

The  State  of  India/iia  to  the  Sheriff  of County ^  Cheeting: 

A.  B.  vs.  0.  D. 

Whereas  A.  B.  recovered  judgment  against  C.  D.  on  the 

day  of ,  18 — ,  before ,  a  justice  of  the  peace  for  said 

county,  for  the  sum  of dollars  and cents,  without 

relief  from  valuation  or  appraisement  laws,  and be- 
came replevin  bail  therefor  on  the day  of ,  18 — , 

upon  which  there  is  due dollars  and cents,  prin- 
cipal and  interest,  and  dollars  and  cents,  costs 

accrued  to  this  time.     And  whereas ,  the  plaintiff 

in  the  said  action,  on  the day  of ,  18 — ,  filed  in  the 

office  of  the  clerk  of  the circuit  court  of ,  Indiana,  a 

certified  transcript  of  the  proceedings  and  judgment  in  Baid  cause 
upon  the  docket  of  said  justice,  together  with  the  justice's  certifi- 
cate that  an  execution  has  been  issued  upon  the  judgment,  to  the 
proper  constable,  and  by  him  returned  indorsed,  that  no  goods 
or  chattels  could  be  found  sufficient  to  satisfy  the  judgment  or  any 
part  thereof,  and  the  said  plaintiff  having  also  filed  with  the  clerk 
of  the  court  aforesaid,  his  affidavit  in  conformity  with  the  stat- 
utes in  such  case  made  and  provided. 

You  are  therefore  commanded  to  levy  the  said  sums  of  money 
of  the  property  of  the  defendant  and  replevin  bail,  without  relief 

from  valuation  or  appraisement  laws, ,  in  your  county 

subject  to  execution,  and  have  the  money  in  the  clerk's  office  to 
satisfy  said  judgment,  interest  and  cost,  and  return  this  execu« 
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tion  within  one  hundred  and  eighty  days,  with  yonr  doings 
thereon. 

Witness,  the  derk  and  the  seal  of  the  said  court,  at ,  the 

day  of ,  18—. 

0.  C,  Clerk  of  the Circuit  Court. 

No.  22. 
Agaioat  property  in  the  hands  of  heirs  and  deyisees. 

State  of  Indiana  to  the  Sheriff^  of County  —  ss. 

Whereas,  on  the day  of ,  18 — ,  A.  B.  recovered 

judgment  in  the court,  directing  the  sale  of  the  property 

hereinafter  described  and  now  in  the  hands  of  defendants  C.  D. 
and  E.  F.,  heirs  (or  devisees)  of  G.  H.,  deceased,  for  the  payment 

of  his  debt  then  and  there  found  due,  of  dollars, 

cents,  upon  which  there  is  now  due  the  sum  of dollars  and 

cents,  principal  and  interest,  and  dollars  and 

cents,  costs  accrued  to  this  time.  You  are  therefore  com- 
manded to  levy  the  said  sums  of  money  of  said  property  of  the 
defendant,  to  wit  (here  describe),  in  your  county,  and  have  the 
money  in  the  clerk's  office  to  satisfy  said  judgment,  interest  and 
cost,  and  return  this  execution  within  one  hundred  and  eighty 
days,  with  your  doings  thereon. 

Witness,  the  clerk  and  the  seal  of  the  said  court,  at , 

the day  of ,  18 — .      0.  C,  Clerk Court, 

No.  23. 

For  the  delivery  of  personal  property,  and  damages  for  the  detention. 

Sta;te  of  Indiana  to  the  Sheriff  of County  —  ss. 

Whereas  A.  B.  recovered  judgment  against  C.  D.  on  the 

day  of ,  18 — ,  in  the  — * —  circuit  court,  for  the  recovery 

of  one  horse  (here  describe),  with  dollars  damages  for 

the  detention  thereof  and  costs  of  suit,  upon  which  there  is  due 

of  Baid  damages dollars  and cents,  principal  and 

interest,  and dollars  and cents,  costs  accrued  to  this 

time.  Ton  are  therefore  commanded  to  take  said  property  and 
the  same  to  deliver  to  said  A.  B.,  and  to  levy  the  said  sums  of 
money  of  the  property  of  the  defendant  in  your  county  subject 
to  execution,  and  have  the  money  in  the  clerk's  office  to  satisfy 


8M  FORMS.  [Pabt  III,  Ch.  IX. 

Baid  judgment,  interest  and  cost,  and  return  this  execution 
within  one  hundred  eighty  days,  with  your  doings  thereon. 

Witness,  the  clerk  and  the  seal  of  the  said  court,  at ,  the 

day  of ,  18—.  0.  0.,  CUrk CouH. 

No.  24. 
For  the  delivery  of  personal  property,  and  for  the  value  in  the  altemative. 

The  State  of  Indiana  to  the  Sheriff  of County: 

Whereas,  on  the day  of ,  18 — ,  A.  B.  recovered 

in  the court  judgment  against  C.  D.  for  the  possession  (or 

return)  of  certain  property,  to  wit  (here  describe),  of  the  value 

fixed  in  said  judgment  of dollars,  together  with  costs, 

dollars,  upon  which  there  is  due dollars.    You 

are  therefore  commanded  to  take  said  property  and  deliver  the 

same  to  said  A.  B.,  and  levy  said  sum  of dollars,  costs,  of 

the  property  of  said  C.  D.  sulgect  to  execution.  You  are  further 
commanded,  in  case  a  delivery  of  said  property  as  aforesaid  cannot 

be  had,  to  levy  said  sum  of dollars,  the  value  thereof,  of  the 

property  of  said  G.  D.  subject  to  execution ;  and  of  this  writ  make 
due  return,  with  .your  doings  thereon,  within  one  hundred  and 
eighty  days. 

Witness,  the  clerk  and  seal  of  said  court,  this  day  of 

,  18 — ,  at . ,  Clerk County, 

No.  25. 
For  the  possession  of  i*eal  property. 

State  of  Indiana, County  —  ss. 

The  Stctte  of  Indiana  to  the  Sheriff  of County: 

Whereas  A.  B.,  on  the day  of  ,  18 — ,  in  the 

court,  recovered  judgment  against  0.  D.  for  the  posses- 
sion of  certain  real  property,  to  wit  (here  describe),  and  dam- 
ages in  the  sum  of dollars, cents,  upon  which  there 

is  due dollars  and cents,  principal  and  interest, 

and dollars  and cents,  costs  accrued  to  this  time. 

You  are  therefore  commanded  to  enter  upon  and  deliver  posses- 
sion of  said  real  property  to  said  A.  B.  You  are  further  com- 
manded to  levy  said  sums  of  money  of  the  property  of  the  de- 
fendant in  your  county  subject  to  execution,  and  have  the  money 
in  the  clerk's  office  to  satisfy  said  judgment,  interest  and  cost, 
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return  this  execution  within  one  hundred  and  eighty  days, 
li  your  doings  thereon. 
Vitneas,  the  clerk  and  the  seal  of  the  said  court,  at , 

day  of ,  18 — .       J.  D.,  Clerk CavH. 

No.  26. 
Indorsement  of  levy  upon  personal  property. 

3y  virtue  of  the  within  execution  I  have  this,  the day 

,  18  — ,  levied  upon  the  following  described  personal 

>perty  (here  describe  specifically,  or  by  reference  to  appraise- 

nt  attached)  as  the  property  of ,  execution  defend- 

b.  X.  T.,  Sheriff County.    , 

No.  27. 
Indorsement  of  levy  uiK>n  real  property. 

By  virtue  of  the  within  execution  I  have,  this day  of 

,  18 — ,  entered  upon  and  levied  upon  the  following  de- 

ribed  real  estate,  situate  in  the  county  of ,  and  state  of 

diana,  to  wit  (here  describe  by  metes  and  bounds),  as  the  prop- 

ty  of y  execution  defendant. 

X.  Y.,  Sheriff County. 

No.  28. 
Appraisement  of  personal  property. 

..  B.  V8.  0.  D.         In  the Cov/rt^ Term^  i8—. 

The  following  is  a  description  of  the  property  levied  upon  by 

irtue  of  the  execution  issued  upon  a  judgment  rendered  in  the 

bove  entitled  cause  on  tlie  day  of ,  18 — ,  and 

ereto  attached,  with  an  appraisement  thereof,  made  this 

ay  of ,  18 — ,  by and ,  disinterested 

louseholders  of  said  county,  to  wit: 

Description.  Appraised  wxhie. 

One  bedstead 95  00 

One-half  dozen  parlor  chairs,  at  $1.00  each 6  00 

One  Singer  sewing  machine 40  00 

One  cow 20  00 

One  spring  wagon 100  00 

State  of  Indiana, Cotmty — ss. 

We, and ,  do  swear  that  the  property 
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mentioned  in  the  foregoing  Bchedale  is,  to  the  best  of  our  judg- 
ment, worth  the  sums  specified  therein;  that  the  same  is  the  fair 
cash  value  thereof  at  this  date,  exclusive  of  liens  and  incum- 
branses,  so  far  as  made  known  to  us.  j 


Subscribed  and  sworn  to  before  me,  this day  of 


18 — .  ,  Hheriff Cov/nty. 

Ko.  29. 
Appraisement  of  real  property.* 

A.  B.  vs.  C.  D. 

The  following  is  a  description  of  real  property  levied  upon  by 
virtue  of  an  execution  issued  upon  a  judgment  rendered  in  the 

above  entitled  cause  on  the day  of ,  18 — ,  and  hereto 

attached,  with  an  appraisement  of  the  rents  and  profits  and  fee 

simple  thereof,  made  this day  of ,  18 — ,  by 

and ,  disinterested  householders  of  said  county, 

to  wit: 

Description.                                                                                   AppraiiemaU, 
The  N.  R  J^  of  the  N.  E.  Ji^  of  sec.  1,  township  1  south,  range  4  west- 
Rents  and  profits  for  1  year $40  00 

Bents  and  profits  for  2  years 80  00 

Bents  and  profits  for  8  years    120  00 

Bents  and  profits  for  4  years 100  00 

Bents  and  profits  for  5  years 200  00 

Bents  and  profits  for  6  years 240  00 

Bents  and  profits  for  7  years 280  00 

Fee  simple  of  said  tract 600  00 

State  of  Indiana, Cov/nty  —  ss. 

We, and ,  do  swear  that  the  rents  and 

profits  and  fee  simple  of  the  property  mentioned  in  the  foregoing 
schedule  are,  to  the  best  of  our  judgment,  worth  the  sums  respect- 
ively specified  therein;  that  the  same  is  the  fair  cash  value  thereof 
at  this  date, -exclusive  of  liens  and  incumbrances,  so  far  as  made 
known  to  us.  . 

Subscribed  and  sworn  to  before  me,  this day  of y 

18 — .  ,  Sheriff County. 

^  Where  land  may  be  sold  in  parcels  without  ii\]ary,  it  should  be  so  ^k 
praised. 
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No.  80. 
Notice  by  sheriff  for  appointment  of  appraisers. 
A.  B.  vs.  C.  D. 

To . 

Yoa  are  hereby  notified  to  make  selection  of  an  appraiser  to 
appraise  the  property  levied  on  by  me  under  the  execution  against 
you  (or  in  your  favor),  in  the  above  entitled  cause  in  my  hands, 
within  three  days  from  date. 

,  18 — .  . ,  Sheriff CowrUy. 

No.  31. 
Appointment  of  appraiser  and  notice  of  liens. 

Xo ,  STieriff Coun^. 

A.  B.  v€.  C.  D. 

I  hereby  appoint appraiser,  to  appraise  the  property 

levied  on  by  you  under  the  execution  in  the  above  entitled  cause 

in  your  hands.    I  also  point  out  to  you  to  be  considered  in  the 

appraisement,  the  following  liens  upon  said  property  senior  to 

the  lien  of  said  execution,  viz.: 

Taxes  due  the  city  of $ 

Taxes  payable  to  the  treasurer  of county 

Mortgage  to  E.  F.,  date ,  for 

I 

A.  B. 
No.  B2. 
Retom  of  sheriff  for  venditioni  exponas. 

Came  to  hand ,  18 — ,  at o'clock  —  M. 

By  virtue  of  the  within  execution,  I  have,  this day  of 

,  18 — ,  levied  upon  the  following  described  property  (here 

describe),  as  the  property  of ,  execution  defendant. 

And  now,  on  this,  the  day  of  ,  18 — j  the  time  for 

the  return  of  this  execution  having  expired  (and  if  the  property 
has   been  offered  for  sale  without  bidders,  recite  the  fact),    I 

hereby  return  this  execution  for  further  proceedings,  this 

day  of ,  18 — . ^,  Sheriff CourUy. 
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No.  33. 
Yenditioiii  exponas. 

The  State  of  Indiana  to  the  Sheriff  of Cov/rUy: 

Whereas  A.  B.,  on  the day  of ,  18 — ^  recovered 

judgment  against  C.  D.  in  the court,  for dollars 

and cents,  upon  which  there  is  due  dollars  and 

cents,  principal  and  interest,  and  dollars  costs, 

accrued  to  this  time;  andj  whereas,  on  the day  of ^ 

18 — ,  an  execution  was  issued  out  of  the  oflElce  of  the  clerk  of 

the court,  directed  to  the  sheriff  aforesaid,  and  by  him, 

on  the day  of ,  18 — ,  returned  indorsed  as  follows 

(here  copy  return  of  sheriff),  whereupon  — dollars  further 

costs  have  accrued,  you  ai*e  therefore  commanded  to  satisfy  said 
judgment  and  costs  out  of  the  property  levied  upon,  by  virtue 
of  said  execution,  if  the  same  is  sufficient;  and  if  not,  then  of 
any  other  property  of  the  said  C.  D.  subject  to  execution,  and 
have  the  money  at  the  clerk's  office  to  satisfy  said  judgment,  in- 
terest and  costs,  and  return  this  writ  within  one  hundred  and 
eighty  days,  with  your  doings  thereon. 

"Witness,  the  clerk  and  the  seal  of  said  court,  this day 

of ,  18—.  J  Clerh 

No.  34. 

Replevin  bail  entered  on  the  order  book. 

"We,  A.  B.  and  O.  D.,  acknowledge  ourselves  replevin  bail  for 
the  payment  of  the  above  judgment,  together  with  interest  and 
costs  accrued  and  to  accrue  thereon,  at  or  before  the  time  al- 
lowed by  law  for  the  stay  of  execution  upon  said  judgment 

A.  B., 
0.  D. 

Taken  and  approved  by  me,  this day  of ,  18—. 

0.  C,  Clerk. 

No.  85. 

Beplevin  bail  indorsed  on  execution. 

We,  A.  B.  and  0.  D.,  acknowledge  ourselves  replevin  bail  for  the 
payment  of  the  judgment  upon  which  the  within  execution  was 
issued,  with  the  interest  and  costs  accrued  and  to  accrue  thereon, 
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at  or  before  the  time  allowed  by  law  for  the  stay  of  execution 
on  such  judgment.  A.  B., 

CD. 

Taken  and  approved  by  me,  this day  of ,  18 — . 

G.  H.,  SKeAff, 

No.  86. 
Order  te  sheriff  to  retom  execation  in  case  of  replevin  baiL 

In  the Circuit  Court, Term,  iS^. 

A.  B,  vs.  a  D. 

To  D.  B.J  Sheriff  of Cov/nty: 

Whereas  the  judgment  in  the  above  entitled  cause  has  been 
replevied,  you  are  therefore  hereby  commanded  to  return  the  exe- 
cution thereon  forthwith;  and  if  any  levy  has  been  made  there- 
under, you  will  forthwith  discharge  the  same. 

Witness,  the  clerk  and  the  seal  of  said  court,  this day  of 

,  18—. 

C.  O.,  Clerk. 

No.  87. 
Order  to  sheriff  to  return  execution  where  a  supersedeas  has  been  granted. 

In  the Circuit  CovHj Term^  i8—. 

A.  B.  V8.  C.  D. 

To  the  S fieri f  of County: 

Whereas  it  has  been  certified  tome  by  the  derk  of  the  supreme 
court,  that  in  the  above  entitled  cause  a  supersedeas  bond  has 
been  filed,  and  a  supersedeas  has  been  granted  by  said  court  (or 
that  upon  the  filing  of  a  supersedeas  bond  in  my  oflSce,  and  its 
approval  by  me,  a  supersedeas  should  be  granted,  and  whereas 
said  bond  has  been  filed  and  approved),  now,  therefore,  we  com- 
mand you  that  you  return  the  execution  herein  forthwith,  and  if 
any  levy  has  been  made  thereunder  that  you  release  the  same. 

Witness,  the  clerk  and  the  seal  of  said  court,  this day 

of ,18—. 

[l.  8.]  F.  R,  Clerk. 

Vol.  L-54 
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No.  88. 
Inventory  and  affidavit  for  exemption. 

An  inventory  of  all  the  real  estate,  money  on  hand  or  on  de- 
posit, rights,  credits  and  choses  in  action,  belonging  to 

5  or  in  which  he  had  any  interest,  on  the day  of 

-,  18 — ,  or  since  that  time,  to  the day  of 


18 — ,  viz.,  real  estate  in  or  out  of  this  state  (here  describe),  money 
on  hand  or  on  deposit  (give  amount  and  where  deposited),  rights, 
credits,  and  choses  in  action  (here  describe);  all  which  (or  any 
portion  of  the  articles  not  exceeding  in  value  the  amount  ex- 
empt by  law)  the  said claims  as  exempt  from  execu- 
tion.   . 

The  undersigned,  being  duly  sworn,  says  that  the  foregoing  in- 
ventory contains  a  full  and  true  account  of  all  the  property  held 

by  him  on  the day  of ,  18 — ,  and  that  none  of  said 

property  has  since  been  disposed  of,  except . 

Sworn  to  and  subscribed  before  me,  this day  of ■, 

18—.  . 

No.  89. 
Return  of  nulla  bona. 

I  can  find  no  property  of  defendant  within  named  subject  to 
execution,  upon  which  to  levy  the  within  execution,  or  to  make 
the  same  or  any  part  thereof. 

I  therefore  return  the  same  unsatisfied, ■ — ,  18 — . 

G.  G.,  Sherif Couniy. 

No.  40. 
Return  of  execution  upon  the  same  being  stayed. 

Now,  on  this day  of ,  18 — ,  the  within  execution 

is  stayed  by ,  who  has  undertaken,  as  replevin  bail  hereon, 

to  pay  the  same. 

This  execution  is  therefore  returned  with  said  audertaking 
attached.  G.  G.,  Sheriff CoufUy. 
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No.  41. 
Return  where  property  levied  upon  has  been  taken  from  the  sheriff  npon 

a  writ. 

The  property  described  in  the  levy  indorsed  hereon  was,  npon 

the day  of ,  18 — ,  by  virtue  of  a  writ,  issued  out 

of  the  office  of  the  clerk  of  the court,  in  an  action  therein 

pending  between  A.  B.,'plaintiflF,  and  O.  D.,  defendant,  taken  from 
me  by  E.  F.,  coroner  of county  (or  other  person  author- 
ized), as  appears  by  his  receipt  therefor  indorsed  hereon. 

This  execution  is  returned  at  the  expiration  of  its  time,  this 

day  of ,  18 — ,  as  therein  commanded. 

G.  G.,  Sheriff County. 

No.  42. 
Delivery  bond. 

A.  B.  w.  C.  D.  In  the Court. 

"We  undertake,  with  the  plaintiflF  in  the  above  entitled  cause, 
that  the  following  property,  to  wit  (here  describe),  levied  upon 

as  the  property  of ,  by  virtue  of  an  execution  issued 

in  said  cause,  by ,  sheriff  of county,  Indiana, 

shall  be  delivered  up  to  said  sheriff  at ,  in town- 
ship, in  — county,  on  the day  of  ,  A.  D. 

18 — ,  or  at  any  time  previous  to  said  date,  upon  demand  being 
made  at  any  time  between  the  hours  of  10  o'clock  A.  M.,  and 
4  o'clock  P.  M.,  when  said  officer  may  be  ready  to  receive  the 
same,  in  as  good  condition  as  the  same  is  at  this  date,  to  be  sold 
by  said  sheriff  by  virtue  of  said  execution  (or  that  the  appraised 
value  of  the  property  shall  in  like  manner  be  paid  to  the  sheriff, 
or  if  there  be  no  appraisement,  then  that  the  fair  value  of  the 
property  shall  in  like  manner  be  paid  to  the  sheriff).      C.   L. 

Approved  by  me,  this day  of ,  18 — • 

G.  G.,  Sheriff Cov/nty. 

No.  43. 
Notice  of  sale  of  personal  property  by  sheriff 

By  virtue  of  an  execution  to  me  directed  from  the  clerk  of 

the court,  I  will  expose  at  public  sale  to  the  highest  bidder, 

on ,  the day  of ^  A.  D.  18 — ,  between  the 

hours  of  ten  o'clock  A.  M.  and  four  o'clock  P.  M.  of  said  day,  at 
(describe  place  where  property  is  situate), county,  Indiana, 
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the  following  described  property,  to  wit  (here  describe),  taken  as 
the  property  of ,  at  the  suit  of . 

G.  Q-.,  Sheriff  of GovmH/ij, 

,  18—. 

No.  44. 

Notice  of  sale  of  real  property  by  sheriflEl 

By  virtne  of  an  order  of  sale  (or  execution)  issued  out  of  the 

office  of  the  clerk  of  the court  of county,  in  favor 

of ^  and  against ,  I  will,  on  the  day 

of  ,  18 — ,  between  the  hours  of  10  o'clock  A.  M.  and  4 

o'clock  P.  M.  of  said  day,  at  the  door  of  the  court  house  in  the 

city  of ,  Indiana,  offer  for  sale  at  public  auction,  the  rents 

and  profits  for  the  term  of  seven  years  of  the  following  de- 
scribed real  estate,  situate  in  the  county  of  ,  and  state  of 

Indiana,  to  wit  (here  describe).  And  should  said  rents  and 
profits  not  sell  for  a  sum  sufficient  to  satisfy  said  writ  and  costs, 
I  will,  at  the  same  time  and  place,  offer  for  sale  the  fee  simple  of 
said  premises.  G.  G.,  Sheriff  of County. 

No.  45. 
Return  of  sale  of  personal  property.^ 

By  virtue  of  the  within  writ,  I  did,  after  duly  advertising  the 

same  according  to  law,  on  the  day  of ,  18—^,  at 

,  where  the  same  were  situate,  sell  at  auction  to  the  high- 
est bidder,  for  cash,  the  property  levied  upon,  described  as  fol- 
lows (here  describe),  for  the  sura  of dollars,  being  (more 

than,  or)  two-thirds  the  appraised  value  thereof,  of  which  sum  I 
have  paid  to clerk  the  sum  of  dollars  costs,  in- 
dorsed upon  the  writ, dollars  appraisers'  fee,  and 

dollars  expenses  of  storage  of  said  property  while  in  my  posses- 
sion, and  retained dollars  sheriff's  commission  npon  said 

sale,  and  the  remainder  of  said  sum,  to  wit, dollars,  I 

have  paid  over  to  plaintiff  (or  his  attorney)  as  appears  from  his 
receipt  indorsed  hereon. 

This  execution  being  satisfied  (or  if  unsatisfied  and  the  time 

has  expired,  state  the  fact),  the  same  is  hereby  returned,  this 

day  of ,  18 — . 

G.  H.,  Sheriff  of County. 

^  Where  the  execution  contains  a  waiver  of  relief^  appraisement  and  all 
mention  of  it  in  the  return  is  unnecessary. 
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No.  46. 
Return  of  sale  of  real  property. 

By  virtue  of  the  within  execution,  after  having  levied  upon 
the  following  described  real  estate  (here  describe),  and  after  duly 

advertising  the  same  according  to  law,  I  did,  on  the day 

of r— ,  18 — ,  between  the  hours  of  ten  o'clock  A.  M.  and  four 

o'clock  P.  M.  of  said  day,  at  the  door  of  the  court  house  in  the 

city  of ,  county  of ,  and  state  of  Indiana,  offer  for 

sale  at  public  auction,  first,  the  rents  and  profits  of  said  real  estate 
for  the  term  of  seven  years,  and  there  being  no  bid  offered  there- 
for, I  did,  at  the  same  time  and  place,  offer  for  sale  the  fee  simple 
(or  the  interest  sold)  of  said  real  estate,  and  A.  B.  became  the 

purchaser  thereof  for  the  sum  of dollars,  that  sum  being 

the  highest  and  best  bid  offered,  and  (more  than,  or)  two-thirds 
the  appraised  value  thereof,  as  will  appear  by  reference  to  the 

appraisement  attached  hereto.    I  have  paid  — clerk 

dollars  costs,  indorsed  upon  the  writ;   retained  dollars 

for  sheriff's  commissions,  cost  of  advertising  and  appraiser's 
fees,  and  the  residue  I  have  paid  over  to  plaintiff'  (or  his  attorney) 
in  payment  (or  part  payment)  of  this  execution,  which  is  hereby 
returned  satisfied  (or  if  unsatisfied,  the  fact,  with  reason  of  re- 
turn, should  be  stated^  this day  of ,  18 — . 

,  Sheriff  of County, 

No.  47. 

Return  of  sale  of  real  property  and  distribution  upon  more  than  one  exe- 
cution, where  land  is  offered  in  parcels. 

By  virtue  of  two  executions  issued  out  of  the  office  of  the  clerk 

of  the court,  one  in  favor  of  A.  B.  and  one  in  favor  of  E. 

F.,  and  hereto  attached,  both  directed  against  the  property  of  C. 

D.  in  said  county,  I  did,  on  the day  of  ,  18 — , 

levy  upon  lots  Nos.  one,  two  and  three,  in  block  No.  one,  in 

the  plan  of  the  city  of ,  county  of ,  and 

state  of  Indiana,  as  the  property  of  said  0.  D.,  and  after  duly 

advertising  the  same  according  to  law,  I  did,  on  the day 

of ,  18 — ,  between  the  hours  of  ten  o'clock  A.  M.  and  four 

o'clock  P.  M.  of  said  day,  at  the  door  of  the  court  house  in  the 
city  of  ,  county  and  state  aforesaid,    offer  for  sale  at 
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public  auction,  first,  the  rents  and  profits  of  said  lot  No.  one, 
for  the  term  of  seven  years,  next  the  rents  and  profits  of  said  lot 
No.  two  for  a  like  term,  next  the  rents  and  profits  of  said  lot 
No.  three  for  a  like  term,  and  next  the  rents  and  profits  of  all  of 
said  lots  for  a  like  term,  and  there  being  no  bids  therefor,  I  did, 
at  the  same  time  and  place,  offer  for  sale  the  fee  simple  of  said 
lot  No.  one,  and  there  being  no  bid  therefor  I  offered  for  sale 
the  fee  simple  of  said  lot  No.  two,  and  there  being  no  bid  there- 
for, I  offered  for  sale  the  fee  simple  of  said  lot  No.  three,  and 
there  being  no  bid  therefor  I  offered  for  sale  the  fee  simple  of 
said  lots  Nos.  one  and  two,  and  there  being  no  bid  therefor  I 
offered  for  sale  the  fee  simple  of  said  lots  Nosi  one  and  three, 
and  there  being  no  bid  therefor  I  offered  for  sale  the  fee  simple 
of  said  lots  Nos.  two  and  three,  and  receiving  no  bid  for  any  of 
said  offers,  I  did,  at  the  same  time  and  place,  offer  for  sale  the 

fee  simple  of  all  of  said  real  estate,  and became  the 

purchaser  for  the  sum  of dollars,  that  being  the  highest 

and  best  bid  offered,  and  (more  than,  or)  two-thirds  the  appraised 
value  thereof,  as  appears  by  reference  to  the  appraisement  hereto 

attached ;  and  I  paid clerk dollars  costs,  indorsed  upon 

said  writs,  retained dollars  for  sheriff 's  commission,  cost 

of  advertising  and  appraiser's  fee,  and  of  the  residue  I  paid  A. 
B.  (or  his  attorney)  the  sum  of dollars  in  full  of  the  prin- 
cipal and  interest  of  his  said  first  named  execution,  the  same  be- 
ing issued  upon  a  judgment  rendered  prior  to  the  judgment  of 
said  E.  F.,  and  therefore  first  to  be  paid,  and  the  remainder  of 
said  sum,  to  wit, dollars,  I  paid  to  said  E.  F.  (or  his  at- 
torney) in  part  satisfaction  of  his  said  last  named  execution.  I 
therefore  return  the  execution  in  favor  of  said  A.  B.  satisfied  in 
full,  and  the  execution  in  favor  of  said  E.  F.  (reason  for  return 

to  be  stated)  unsatisfied,  this day  of ,  18 — . 

G.  G.,  Sheriff G aunty. 

No.  48. 
Certificate  of  pnrehase  at  sheriff's  sale. 

Be  it  known,  that  an  execution  (or  order  of  sale)  was  issued 
out  of  the  office  of  the  clerk  of  the court,  upon  a  judg- 
ment rendered  in  said  court,  on  the day  of ^  A.  D. 

18 — ,  in  an  action  wherein was  plaintiff  and 
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was  defendant,  which was  issued  from  said  clerk's 


office  on  the day  of y  A.  D.  18 — ,  and  directed  and 

delivered  to  the  sheriif  of connty  to  be  executed,  and  by 

virtue  of  said the  said  sheriff  levied  upon  the  following 

described  real  estate,  situated  in county,  and  state  of  Indi- 
ana, to  wit  (here  describe).    And  after  having  given  due  notice 

by  advertising  in  the ,  and  by  posting  up  printed  notices 

in  thi'ee  public  places  in  the  township,  and  also  at  the  door  of 

the  court  house,  I  did,  on —,  the day  of ,  A.  D. 

18 — ,  between  the  hours  of  10  o'clock  A.  M.  and  4  o'clock  P.  M. 

of  said  day,  at  the  door  of  the  court  house,  in  the  city  of , 

county,  and  state  of  Indiana,  offer  for  sale  at  public 


auction,  first  the  rents  and  profits  of  the  above  described  real 
estate  for  the  term  of  one  year,  there  being  no  bid  offered  there- 
for. I  did  in  like  manner  offer  for  sale  the  rents  and  profits  of 
said  real  estate  for  the  term  of  one,  two,  three,  four,  five,  six  and 
seven  years,  there  being  no  bid  ofiered  therefor,  I  did  at  the  same 
time  and  place  offer  for  sale  the  fee  simple  of  said  real  estate, 

without  relief  from  valuation  or  appraisement  laws,  and  

became  the  purchaser  of  said  real  estate  for  the  sum  of 

dollars,  that  being  the  highest  and  best  bid  offered  for 


said  real  estate,  and  in  consideration  of  said  sum  of dol- 
lars, to  me  paid,  I  hereby  execute  and  deliver  to  the  said 

,  this  certificate  of  purchase  of  said  real  estate,  this,  the 

day  of ,  A.  D.  18—. 

H.  H.,  Sheriff County. 

No.  49. 
Sheriff  *s  deed. 

Be  it  known,  that,  by  virtue  of  an  execution  issued  out  of  the 

office  of  the  clerk  of  the court  of county,  Indiana, 

upon  judgment  (or  decree)  of  said  court,  and  directed  and  delivered 

to  the  sheriff  of county,  to  be  executed,  which  judgment 

was  rendered  in  said  court  on  the day  of ,  in  favor 

of ,  and  against ^  and  by  virtue  of  the  said  ex- 
ecution the  said  sheriff  levied  upon  the  following  real  estate,  sit- 
uated in  the  county  of  ,  and  state  of  Indiana,  viz.  (here 

describe).  And  by  virtue  of  said  execution  said  sheriff,  by  ad- 
vertisement, gave  due  notice  that  on ,  between  10  o'clock 
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A.  M.  and  4  o'clock  P.  M.  of  same  day,  at  the  door  of  the 
court  house  in ,  in  said  county,  he  would,  for  the  satis- 
faction of  said  execution,  offer,  first,  the  rents  and  profits  of  said 
real  estate  for  seven  years,  for  sale  at  public  auction,  and  that  if 
said  rents  and  profits  would  not  sell  for  a  sum  sufficient  to  sat- 
isfy said  execution  and  costs,  then  he  would,  at  the  same  time 
and  place,  offer  the  fee  simple  of  said  real  estate  for  sale  at  pub- 
lic auction,  to  the  highest  bidder,  without  regard  to  valuation  or 
appraisement  laws. 

And  in  pursuance  of  said  advertisement,  and  at  the  same  time 
and  place  therein  specified  as  aforesaid,  said  sheriff  did  offer  for 
sale,  first,  the  rents  and  profits  of  said  real  estate,  for  the  term  of 

seven  years .     And  thereupon,  at  the  same  time  and  place, 

said  sheriff  offered  for  sale  as  aforesaid,  the  fee  simple  of  said 

real  estate,  and became  the  purchaser  of  the  , 

at  the  price  of  dollars,  being  the  highest  price  ofifered. 

Now,  by  virtue  of  the  authority  aforesaifl,  and  in  considera- 
tion of  the  premises  and  of  the  sum  of  dollars,  to  him 

paid,  G.  G.,  sheriff  of  said  county,  does  hereby  convey  and  con- 
firm to  the  said ,  and heirs  and  assigns,  the  said 

piece  of  ground  above  particularly  described,  with  the  appurte- 
nances thereto  belonging. 

In  testimony  whereof,  the  said  G.  G.,  as  sheriff  as  aforesaid, 

does  hereunto  subscribe  his  name  and  affix  his  seal,  the 

day  of ,  A.  D.  18—.  G.  G.,  Sheriff. 

State  of  Indiana, Cotmty. 

This  day,  ,  came  before  me, ,  of  said  county, 

and  acknowledged  the  execution  of  the  within  and  foregoing  deed. 

"Witness  my  hand  and  seal,  at ,  in  said  county, 

the day  of ,  A.  D.  18—.  C.  C,  Clerk. 

PROCEEDINGS  SUPPIEMENTART  TO  EXECUTION. 

No.  50. 
Complaint  under  §  518  of  the  code. 

State  of  Indiana, Cav/rUy^ 

A.  B.  V8.  C.  D.  In  the Court, Temiy  iS—. 

The  plaintiff  complains  of  said  defendant,  and  says  that  here- 
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tofore,  to  wit,  on  the day  of ,  18 — ,  by  the  consid- 
eration of  said  conrt,  the  plaintiff  recovered  therein  a  judgment 
against  said  defendant,  who  is  a  resident  of  said  county,  for 

dollars;  upon  whidi,  on  the  same  day,  execution  issued 

to  the  sheriff  of  said  county,  which  was  afterwards,  to  wit,  on 
the day  of ,  18 — ,  returned  unsatisfied,  and  so  re- 
mains. 

Wherefore  plaintiff  prays  an  order  requiring  said  defendant  to 
appear  and  answer  concerning  his  property  subject  to  execution. 

A.  B. 

Subscribed  and  sworn  to  this day  of ,  18  — . 

D.  D.,  AWyfoT  Plaintiff,  C.  C,  Clerk. 

No.  51. 
Complaint  under  §  519. 

State  of  Indiana, County^ 

In  the Circuit  Courts Term^  i8 — . 

A.  B.  w.  C.  D. 

Said  plaintiff  complains  of  said  defendant,  and  says  that  upon 

a  judgment  duly  rendered  in  said  court  at  its  term,  in 

favor  of  the  plaintiff  and  against  the  said  defendant,  for 

dollars,  an  execution  has  been  issued  to  the  sheriff  of  said  county, 
against  the  property  of  the  defendant,  a  resident  of  said  county, 
and  which  now  remains  in  the  hands  of  said  sheriff  unsatisfied, 

the  principal,  interest  and  cost  thereon  being  dollars; 

that  said  defendant  has  personal  property  subject  to  execution, 
which  he  unjustly  refuses  to  apply  to  the  payment  of  said  execu- 
tion, to  wit  (here  describe  the  property).  Wherefore  plaintiff 
prays  an  order  requiring  said  defendant  to  appear  and  answer 
concerning  the  same.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18 — .  0.  C,  CWk. 

G.  G.,  AWy  for  Plaintiff. 

No.  52. 
Complaint  under  §  522. 

State  of  Indiana, CourUy^ 

In  the Circuit  Court j Term^  i8- — . 

A.  B.  m.  C.  D.  and  E.  F. 

The  plaintiff  complains  of  said  defendants,  and  says  that  in  an 
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action  by  the  plaintiff  against  defendant  C.  D.  in  said  court,  he 

recovered  judgment  for doUarB,  upon  which  an  execution 

against  the  property  of  the  said  0.  D.,  a  resident  of  said  county, 
was  duly  issued  and  remains  in  the  hands  of  the  sheriff  unsatis- 
fied (or  which  has  been  returned  wholly  unsatisfied);  that  said 
E.  F.,  a  resident  of  said  county,  has  property  in  his  possession 
belonging  to  said  C.  D.,  to  wit  (here  describe)  (or  is  indebted  to 

said  0.  D.  in  the  sum  of dollars,  which  together  with  the 

amount  already  in  the  hands  of  said  0.  D.,  claimed  (or  subject 
to  be  claimed)  as  exempt  from  execution),  exceeds  the  amount  so 
exempt  by  law  from  execution. 

"Wherefore  the  plaintiff  prays  an  order  requiring  said  E.  F.  to 
appear  and  answer  concerning  said  property  and  said  indebted- 
ness, and  that  he  be  required  to  deliver  said  property  and  pay 
said  money  in  satisfaction  of  said  execution.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  0.  C,  GUrlt, 

G.  G.,  AU'y  for  Plaintiff. 

No.  63. 

Older  under  §  518  or  519. 

State  of  Indiana, County^ 

The  State  of  Indiana  to  the  Sherif  of County^  Greeting: 

You  are  hereby  commanded  to  summon  C.  D.  to  be  and  appear 

before  the  judge  of  the circuit  court,  on  the  first  day  of 

the  next  term  thereof,  to  be  holden  on at (or  on 

the day  of ,  at  the  office  of  the  clerk  of  said  court 

or  the  chambers  of  said  judge),  to  answer  concerning  his  prop- 
erty subject  to  an  execution  in  the  hands  of  the  sheriff  (or  late  in 
the  hands  of  the  sheriff)  in  favor  of  A.  B.,  as  is  charged  by  said 
A.  B.  by  his  verified  complaint  in  our  said  court  filed  and  ex- 
hibited; and  have  you  then  and  there  this  order,  with  your 
proceedings  thereon. 

Witness  the  clerk  and  the  seal  of  said  court,  this day 

of ,  18  — .  0.  a,  Clerk. 
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No.  54. 
Order  under  g  522. 

State  of  Indiana, Cotmty  —  bs. 

The  State  of  Indiana  to  the  Sheriff  of County ^  Greeting: 

You  are  hereby  commanded  to  summon  C.  D.  and  E.  F.  to 

be  and  appear  before  the  judge  of  the circuit  court,  at  its 

next  term,  to  be  holden  on,  etc.,  at  etc.,  on  the day  of 

,  18 — ,  at  the  office  of  the  clerk  (or  the  chambers  of  said 

judge),  said  E.  F.  then  and  there  to  answer  concerning  property 
in  his  hands  of  said  C.  D.,  subject  to  an  execution  now  (or  late) 
in  the  hands  of  the  sherijff  (or  concerning  his  indebtedness  to 
said  C.  p.),  as  is  alleged  by  A.  B.  in  his  verified  complaint  in 
our  said  court  exhibited,  and  that  said  C.  D.  show  cause,  if  he 
can,  why  the  relief  prayed  in  said  complaint  shall  not  be  granted ; 
and  have  you  then  and  there  this  order,  with  your  proceedings 
thereon. 

Witness,  the  clerk  and  the  seal  of  said  court,  the day  of 

' ,  18—.  C.  C,  Clerk. 

No.  55. 

Entry  under  §§  518-519. 

A.  B.  vs.  0.  D. 

Come  now  the  parties  in  open  court  (or  before  the  judge  at 
chambers),  and  the  said  C.  D.  having  appeared,  refuses  to  answer 
concerning  his  property  subject  to  execution,  he  is  thereupon  ad- 
jnd^d  in  contempt,  and  it  is  thereupon  ordered  that  he  be  com- 
mitted to  the  county  jail  till  he  answer.     And  now  said  0.  D., 
having  consented  to  answer,  is  brought  into  court  in  custody, 
and  thereupon  having  answered  the  interrogatories  propounded 
to  him  by  the  plaintiff  (or  having  answered  under  oath,  but  de- 
nying the  possession  of  property  subject  to  said  execution  men- 
tioned in  said  complaint)  (or  the  property  described  in  said  com- 
plaint),  upon  argument  and  due  consideration,  it  is   ordered 
that  said  C.  D.  be  discharged  and  recover  his  costs  (or  the  said 
defendant,  having  admitted  on  oath,  or)  it  appearing  upon  the 
examination  of  the  defendant  and  others  as  witnesses,  that  said 


i 
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dcfendant  has  property  sabject  to  eaid  execution,  to  wit  (here 
describe),  it  is  thereupon  ordered  that  said  0.  D.  deliver  the 
same  up  to  the  sherifi  in  satisfaction  of  said  execution.  And 
now  here,  it  being  made  to  appear  that  said  defendant  has  refused 
to  deliver  his  property  (here  describe)  in  accordance  with  the 
order  of  this  court  (here  proceed  as  in  contempt). 

No.  56. 

« 

Entry  under  §  522. 
A.  B.  vs.  0.  D.  and  E.  R 

Come  now  the  parties,  and  said  defendant  E.  F.  having  an- 
swered that  he  held  certain  property  of  said  0.  D.,  to  wit  (here 

describe),  and  was  indebted  to  said  C.  D.  in  the  sum  of 

dollars,  and  that  said  C.  D.  held  his  note  therefor,  not  yet  due, 
and  said  C.  D.  admitting  (or  it  appearing  in  evidence)  that  said 
C.  D.  holds  said  note,  it  is  adjudged  that  O.  C.  be  and  he  is  ap- 
pointed receiver,  and  that  said  C.  D.  deliver  said  note  to  him  for 
collection ;  that  said  E.  F.  pay  the  same  at  maturity  to  said  re- 
ceiver only,  and  that  said  receiver,  upon  receipt  of  the  money, 
pay  the  same  into  court,  to  be  applied  upon  said  execution.  In 
default  whereof  said  E.  F.  be  proceeded  against  as  for  a  con- 
tempt. And  now  said  C.  D.  having  delivered  up  said  property 
to  the  sheriff,  it  is  ordered  that  he  pay  the  costs  of  this  pro- 
ceeding. 


INTEBBOGATOBIES. 

Na  57. 
By  plaintifl: 

In  the Circuit  Conrtj Temiy  i8—. 

iN*.  S.  and  0.,  his  wife,  vs.  P.  £.  et  al. 

The  plaintiffs  hereby  propound  to  the  defendant  P.  K.  the  fol- 
lowing interrogatories,  and  pray  that  he  may  be  required  to 
answer  the  same  on  oath,  viz.: 

1.  Did  not  J.  R.,  prior  to  and  on  the day  of ^  18 — ^ 
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own  lots  3  and  4  in enlargement  of  the  city  of , 


and  did  he  not,  on  that  day,  sell  and  convey  said  lot  3  to  N.  B. 

for dollars,  and  to  said  E.  said  lot  4  for  — * dollars, 

or  for  some  other  prices;  and  how  mach  did  each  of  said  pur- 
chasers respectively  pay,  at  or  about  the  time  of  their  purchases, 
on  the  lot  purchased  by  each,  and  how  much  remained  unpaid  on 
each  of  said  lots? 

2.  Did  not  said  B.  and  defendant  K.  give  their  two  noted  for 

dollars  each,  to  R.,  for  a  part  of  the  purchase  money  of 

said  lots;  and  are  not  Exhibits  "A"  and  "B,"  filed  with  com- 
plaint,  copies  of  said  notes;  and  what  was  the  consideration  of 
each  of  said  notes;  how  much  of  the  consideration  of  said  notes 
was  for  the  price  of  said  lot  8,  and  how  much  for  the  price  of 
said  lot  4,  and  how  much  of  each  note  was  the  debt  of  said  K., 
and  how  much  the  debt  of  said  B.  at  the  time  of  said  purchase; 
and  was  not  the  said  B.  the  husband  of  said  plaintiff  C;  and  was 
the  said  K.  not  then,  and  is  he  not  now,  thfe  brother-in-law  of 
said  C.  ?  Did  not  said  K.  and  B.  give  to  E.  the  mortgage  men- 
tioned in  the  complaint? 

3.  Did  not  E.  assign  said  mortgage  to  the  defendant  S.,  as 
stated  in  the  complaint,  and  did  not  the  said  B.  and  his  then  wife, 

the  plaintiff  C,  on  the day  of  ,  18 — ,  by  their 

deed  of  that  date,  convey  to  the  defendant  K.  said  lot  three,  and 
is  not  exhibit  D,  filed  with  the  complaint,  a  copy  of  said  deed, 
and  did  not  said  £.,  on  the  same  day,  convey  the  same  lot  to  the 
plaintifi^  C,  and  is  not  exhibit  E,  filed  with  the  complaint,  a  copy 
of  said  last  mentioned  deed,  and  was  that  deed  not  recorded  on 

or  about  the  day  of  its  date,  in  the  recorder's  oflSce  of 

county,  in  book  number ,  at  page ,  of  the  record  of 

deeds  of  said  county? 

4.  Was  not  said  plaintiff  C,  at  the terra  of  this  court, 

bj  a  decree  of  this  court,  divorced  from  said  B.,  and  was  not  the 
said  K.  a  witness  for  the  said  C.  in  the  said  divorce  case? 

5.  How  much  did  the  said  K.  pay  on  the  said  two  notes  and 
mortgage  given  by  him,  and  B.  to  E.,  and  when,  or  at  what  time 
or  times,  did  he  pay  it,  how,  or  in  what,  did  he  pay  each  sum 
paid,  and  to  whom  did  he  pay  it,  and  were  receipts  taken,  and  if 
BOf  annex  copies  to  your  answer,  of  each  receipt. 
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6.  Did  not  the  said  C,  after  the  granting  of  said  divorce,  re- 
move to  the  state  of to  reside,  and  if  so,  when  did  she  go, 

and  did  she  not,  about  that  time,  pay,  in  part  satisfaction  of  said 

mortgage  to  S.  or  to  R.,  the  sum  of dollars,  and  take  a 

receipt  therefor,  and  did  she  not  deposit  said  receipt  and  her 
deed  and  other  papers  relating  to  said  lot  three,  with  you  for  safe 
keeping,  and  did  not  you,  during  her  absence,  act  as  her  agent, 
and  'collect  the  rents  of  said  lot,  and  how  much  did  you  thus  col- 
lect, and  when  and  in  what  sums;  who  occupied  the  house  on 
said  lot  three,  and  from  whom  did  he  rent  it  and  to  whom  did 
he  pay  the  rent! 

7.  Whether  the  said  K.  did  not  request  and  procure  said  S.,  in 
the  absence  of  said  plaintiff  C.  from  the  state,  and  while  he  had 

control  of  said  lot as  her  agent,  to  cause  said  mortgage 

to  be  foreclosed  by  a  decree  of  the circuit  court,  at  its 

term,  18 — ;  whether  said  K.  did  not  employ  J.  L.  and  C. 

D.,  or. one  or  both  of  them,  to  commence  said  action  and  to  pro- 
cure said  decree,  and  whether  he,  K.,  did  not  pay  them 

dollars  or  some  other  sum  for  their  services  in  that  action,  and 
whether  S.  employed  said  attorneys  or  paid  them  anything  for 
their  services. 

8.  Whether  said  lots were  not  sold  by  the  sheriff  under 

a  copy  of  said  decree  to  J.  L.,  as  stated  in  the  complaint,  and 
whether  said  L.  did  not  bid  off  said  lot  for  and  on  behalf  of  said 
K.,  and  whether  said  L.  paid  the  purchase  money  or  any  part  of 
it  to  the  sheriff  for  either  of  said  lots,  and  if  so,  how  much  did 
he  pay  and  when  did  he  pay  it,  and  was  it  his  own  money  or  the 
money  of  said  K.,  or  whose  money  was  it! 

9.  Did  not  said  K.  receipt  to  the  sheriff  for  the  overplus 'of 
the  proceeds  of  the  sales  of  said  lots,  after  paying  said  decree  and 
costs,  and  if  so,  how  much  did  he  receipt;  and  did  he  actually 
receive  the  money  for  which  he  receipted,  or  did  he  receipt  with- 
out receiving  any  money? 

10.  Did  not  said  L.  convey  said  lots  to  K.,  as  stated  in  the 
complaint,  and  if  so,  what  was  the  consideration  of  said  conveyance, 
and  when  and  how  was  it  paid,  and  to  whom  was  it  paid !  State 
fully  every  agreement  and  understanding  between  E.  and  S.  in 
relation  to  the  foreclosure  of  said  mortgage,  as  well  as  every  agree- 
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ment,  written  or  verbal,  between  and  K.  and  L.  relative  to  the 
parchase  of  said  lots  and  said  sheriff's  sale,  and  relative  to  the 
sale  or  transfer  thereof  by  L.  to  K.,  and  relative  to  the  consider- 
ation  to  be  paid  by  K.  to  S.,  or  to  L.,  or  to  D.  &  L.,  nnder  any  of 
snch  agreements. 

All  of  which  interrogatories  the  plaintiffs  pray  that  the  defend- 
ant K.  may  be  required  to  answer  under  oath. 

B.  &.  F.,  AWyafor  Plaintiffs. 

No.  58. 
Answer  by  defendant. 

In  the Circuit  Cowrtj Temij  z8—. 

IS.  8.  and ,  his  wife,  vs.  F.  K.  et  al. 

Defendant  K.,  for  answer  to  plaintiff's  interrogatories,  says  as 
follows:  As  to  the  1st,  2d,  3d  and  4th  interrogatories,  defendant 
admits  the  averments  in  the  complaint,  concerning  the  matters 
enquired  of  in  said  four  interrogatories,  are  substantially  true. 

As  to  the  5th  interrogatory,  defendant  says  he  was  principal 

debtor  as  to dollars,  and  said  B.  was  principal  debtor  as 

to dollars  of  the  money  mentioned  in  said  two  notes,  and 

this  defendant  paid dollars,  part  of  one  of  ^aid  notes. 

To  the  6th  interrogatory,  defendant  says  he  believes  said  C. 

did  remove  to  G.  to  live  about  two  years  since,  and  he  believes 

she  did  pay  something  upon  the  interest  due  to  S.  on  said  notes 

about  that  time,  but  how  much,  defendant  cannot  state,  for  if  he 

ever  knew,  he  has  forgotten;  defendant  does  not  know  nor  is  he 

informed  that  said  C.  paid  any  part  of  the  principal  of  said  notes. 

If  he  was  ever  so  informed,  he  has  forgotten  it.     Whether  said 

C-  took  any  receipt  or  not,  defendant  cannot  state;  he  has  no 

recollection  of  it.     He  never  possessed  any  such  receipt,  so  far 

as  he  knows  or  believes.   Defendant  has  no  recollection  that  said 

C.  deposited  any  deeds  or  papers  with  him  for  safe  keeping. 

Defendant  did  not  act  as  her  agent  during  her  absence,  or  receive 

any  rents  for  said  lot,  so  far  as  he  now  remembers.     C.  was  her 

agent,  and  received  said  rents;  and  whatever  defendant  may  have  i 

said  or  done  with  reference  to  said  property,  must  have  been 

done  at  the  request  or  for  G.  as  such  agent.    According  to  de- 
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fendaut's  present  recollection,  said  house  and  lot  were  occupied 
by  the  following  persons,  but  defendant  cannot  recollect  (if  he 
ever  was  informed)  how  long  each  occupied  said  premises,  nor 
the  rent  paid,  gr  to  be  paid  by  either  of  them,  viz.:  M.  S.,  Mr.  K., 
widow  H.  and  Mr.  E.,  and  perhaps  some  others  not  now  remem- 
bered. 

In  answer  to  the  7th  interrogatory,  defendant  says:  I  did  not 
request  or  procure  said  S.  to  cause  said  mortgage  to  be  fore- 
closed. He  did  it  because  he  could  not  otherwise  collect  his 
debt.  Defendant  did  not  employ  0.  D.  and  J.  L.,  or  either  of 
them,  to  commence  said  action  or  procure  said  decree,  nor  did  he 
pay  them  anything  for  their  services  in  that  behalf.  Defendant 
does  not  know  whether  S.  did  or  did  not  employ  or  pay  said 
D.  &  L.  as  attorneys  in  said  action.  Defendant  took  it  for 
granted  that  he,  S.,  did  employ  them,  from  the  fact  that  they 
acted  as  his  attorneys. 

In  answer  to  the  8th  interrogatory,  defendant  says:   Said  lots 

were  sold  by  the  sheriff,  as  stated  in  the  complaint,  to 

said  L.  Prior  to  the  sale  of  said  lots,  defendant  requested  said 
L.  to  purchase  the  same  for  him,  and  said  L.  did  purchase  them 
at  said  sale,  but  required  defendant  to  pay  him,  and  defendant 

did  pay  him dollars  before  he  would  convey  said  lots  to 

defendant,  or  rather,  defendant  paid dollars  and  gave  his 

note  for more;  dollars,  part  of  said  dol- 
lars, L.  claimed  as  attorney  for  S.,  and  on  the  ground  that  the 
mortgage  aforesaid  provided  that  the  attorney's  fee  should  be  in- 
cluded in  the  decree,  which  by  mistake  was  not  done,  but  which 
L.  said  he  would  have  done,  if  necessary,  by  having  the  decree 
corrected,  and  would,  if  necessary,  delay  all  other  proceedings 
till  such  correction  could  be  made.  Defendant,  before  purchas- 
ing said  lot,  employed  said  D.  &  L.  to  examine  the  title  thereto 
for  him,  and  advise  him  whether  or  not  defendant  could  get  a 
good  title  thereto  by  purchasing  at  said  sale,  and  they  advised 
him  that  he  could,  and  for  this  semce  and  advice  they  charged 

him  some  part,  but  how  much  of  said  — dollars  defendant 

does  not  now  remember.  The  residue  of  said dollars  de- 
fendant agreed  to  pay  because  L.  required  him  to  do  so.  For 
what  reason  he  demanded  it,  defendant  cannot  now  state  with 
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any  certainty,  but  defendant  paid  it  becanee  L.  demanded  it,  for 
some  reason  not  now  remembered,  and  because  he,  L.,  had  the 
titljB  of  the  property,  and  could,  as  defendant  supposed,  keep  it, 
unless  defendant  complied  with  said  demand.     As  to  the  first 

mentioned dollars,  defendant  supposed  that  he  might  as 

well  pay  it  without  as  with  a  decree,  because  he  was  bound  as 
B.'s  surety  for  the  attorney's  fee  of  S.  Whether  L.  paid  any 
money  to  the  sheriff  or  not,  defendant  does  not  remember.  If 
be  did,  defendant  furnished  or  replaced  it. 

In  answer  to  the  9th  interrogatory,  defendant  says:  I  do  not 
remember  whether  I  executed  any  receipt  to  the  sheriff  or  not. 
The  debt  for  which  the  decree  was  rendered  was  the  debt  of  said 
N.  B.,  for  which  defendant  was  responsible  as  surety,  and,  of 
course,  the  lot  claimed  by  plaintiff  was  sold  first,  and  did  not 
sell  for  enough  to  pay  debt  and  costs,  and  then  defendant's  lot 
was  sold  for  more  than  enough  to  pay  what  remained  unpaid 
after  selling  plaintiff's  lot,  and  if  the  sheriff,  in  order  to  have 
evidence  that  he  had  properly  discharged  his  duty,  asked  defend- 
ant to  receipt  for  the  surplus,  no  doubt  defendant  did  so. 

In  answer  to  the  10th  interrogatory,  defendant  says:     I  made 
no  agreement  with  said  L.  about  said  property,  other  than  as  I 
have  above  stated.    Defendant  was  not  willing  to  pay  any  more 
of  the  principal  and  interest  due  on  said  mortgage  and  await  the 
pleasure  of  plaintiffs  to  refund  it.     He  was  not  willing  to  pay 
off  the  mortgage  and  leave  himself  without  indemnity,  and  so 
informed  S.,  and  told  him  if  he  chose  to  foreclose  said  mort- 
gage, defendant  would  purchase  the  plaintiffs'  property  if  he 
coald  get  it  on  favorable  terms.    Defendant  understood  from  S. 
that  he  did  not  care  about  collecting  the  principal  if  the  interest 
was  paid  regularly,  and  told  S.  that  while  the  matter  remained 
as  it  was  he  would  not  pay  any  interest,  but  if  S.  would  foreclose 
and  sell  the  property,  and  if  the  defendant  should  purchase,  then 
the  defendant  would  give  a  new  mortgage  and  pay  the  interest 
regalarly.     S.  did  foreclose  and  sell,  and  defendant  bought  the 
property  and  gave  S.  a  new  mortgage  for  the  amount  due  him 
on  his  decree.    There  was  no  agreement  between  S.  and  defend- 
ant  about  said  property,  unless  the  facts  above  stated  constituted 
an  agreement. 
YoL.  I.-55 
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The  defendant  has  above  given  a  fall  statement  of  all  the 
material  facts  connected  with  the  matters  set  forth  in  the  com- 
plaint, according  to  the  best  of  his  present  information,  recollec- 
tion and  belief.^  P.  K 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  C.  C,  Clerk. 

No.  59. 

To  the  jury,  with  answers. 

(A.ction  by  E.  V.  against  a  railroad  company  for  the  loss  of  services  of  her 
son  T.  v.,  by  the  negligence  of  the  company,  whereby  he  was  caught  be- 
tween the  bumpers  of  the  cars  while  coupling,  and  killed.) 

In  the Circuit  Courts Tenn^  j8—. 

E.  V.  V8.  The  I.  R  R.  Co. 

The  court  is  requested  to  require  the  jury,  if  they  find  a  gen- 
eral verdict,  to  find  specially  to  the  following  interrogations. 

0.  &  G.,  Att^ya  for  Defenda/nt. 

1.  Quea.  Was  T.  V.,  at  the  time  of  the  accident  by  which  he 
lost  his  life,  in  the  employ  of  the  defendant? 

Ana.    Yes. 

2.  Quea.  If  he  was  employed  by  the  defendant,  in  what  ca- 
pacity was  he  employed? 

An^.    As  brakeman  and  switchman. 

3.  Qiiea.  Was  not  the  dangerous  construction  of  the  W.  line, 
G.  line  and  N.  line  cars  of  such  a  character  as  to  be  readily  seen 
by  all  the  employees  of  the  defendant? 

Ana.    No. 

4.  Quea.  Was  he  in  the  discharge  of  the  duties  of  his  employ- 
ment at  the  time  of  the  happening  of  the  accident? 

Ana.    Yes. 

5.  Quea.    Was  J.  F.,  the  engineer,  unskillful  or  a  drunkard! 
Ana.    No. 

6.  Quea.  Was  J.  F.  drunk  at  the  time  of  the  happening  of 
the  accident  by  which  T.  V.  lost  his  life?  • 

Ana.     No. 

1  The  interrogatories  and  answers  in  an  actual  case  are  given  at  the  sacrifice 
of  considerable  space,  in  order  to  give  an  accurate  idea  of  the  practice. 
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7.  Qiies.   Was  J.  F.,  at  the  time  of  the  happening  of  the  acci 
dent,  a  competent  or  incompetent  engineer? 

Arts.    A  competent  engineer. 

8.  Ques.  In  what  did  the  defect  consist,  if  any,  in  the  con- 
struction of  the  cars,  by  which  T.  V.  lost  his  life? 

Ans.  In  the  dangerous  construction  of  the  bumpers  attached 
thereto. 

9.  Qiies.  Was  not  the  defect  or  dangerous  construction  of  the 
cars  with  which  the  accident  happened,  open  to  the  inspection  of 
T.  V.  before  the  happening  of  the  accident? 

Ans.    No. 

10.  Qites.  Was  not  the  dangerous  construction  of  the  W. 
line,  C.  line  and  N.  line  of  cars  of  such  character  as  to  be  readily 
seen  by  all  the  employees  of  the  defendant? 

Ans.    No. 

11.  Qties.  Were  the  cars,  between  which  T.  V.  was  injured, 
the  property  of  the  (iefendant,  or  the  property  of  other  railroad 
or  transportation  companies? 

Ans.     Of  other  railroad  or  transportation  companies. 

12.  Ques.  Were  not  the  cars,  between  which  T.  V.  was 
crushed,  before  that  time  brought  into  the  yard  of  the  defendant 
from  the  E.  and  C.  railroad  or  some  other  railroad,  in  the  usual 
course  of  business? 

Ans.    Yes. 

13.  Qices.  Were  not  said  cars,  at  the  time  of  the  accident, 
being  prepared  for  return  to  the  railroad  from  which  they  came? 

Ans.  Don't  know;  the  evidence  did  not  indicate  their  desti- 
nation. 

14.  Ques.  Did  J.  J.,  the  switchman  in  defendant's  yard,  di- 
rect T.  v.,  at  the  time  he  was  riding  the  car  to  be  coupled  to  the 
other  car,  to  stop  the  car  upon  which  he  was  riding  about  three 
feet  from  the  one  to  which  it  was  to  be  coupled? 

Ans.    No. 

15.  Ques.  If  T.  V.  had  stopped  the  car  as  he  was  directed, 
would  the  accident  have  happened? 

Ans.    He  was  not  directed  to  stop  the  car. 

16.  Ques.    Did  not  G.  B.  R,  the  yard  master  of  the  defend- 
ant, instruct  T.  V.,  at  the  time  he  passed  the   switch,  not  to  \ 
let  the  car  upon  which  he  was  riding  strike  the  other  car? 
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Ana.    No. 

17.  Quea.  If  T.  V.  had  obeyed  the  instruction  of  G.  R  B., 
would  the  accident  have  happened? 

Ana.     He  received  no  instruction. 

18.  Qiiea.  Were  noc  cars  of  similar  construction  to  those  be- 
tween  which  T.  V.  was  injured  largely  used  upon  railroads  in  the 
United  States? 

Ana.    Yes. 

19.  Qu€a.  Was  there  any  carelessness  or  unskillfulness  on  the 
part  of  J.  F.  in  the  management  of  the  engine  or  car  attached, 
which  caused  or  contributed  to  the  happening  of  the  accident  by 
which  T.  V.  lost  his  life? 

Ana.    No. 

20.  Qtiea.  Did  not  the  negligence  of,  and  disobedience  of  or- 
ders, and  disregard  of  instructions  by  T.  V.  contribute  to  the 
happening  of  the  accident? 

Ana.    No.  G.  Q-.,  Foreman} 

NEW  TRIAL. 

No.  60. 
Written  causes. 

A.  B.  va.  C.  D.         In  the Courts Termy  i8—. 

The  defendant  moves  the  court  for  a  new  trial  herein,  for  the 
following  causes: 

First.  Becaase  the  court  refused  said  defendant  a  continuance 
upon  affidavit,  as  appears  from  the  bill  of  exceptions  on  file  herein 
(or^  because  of  irregularity  on  the  part  of  the  plaintiff  in  clan- 
destinely sending  a  paper  to  the  jury  after  they  had  retired  to 
consider  of  their  verdict,  as  appears  by  the  affidavit  of  J.  8.,  the 
bailiff,  herewith  filed). 

Second.  Because  of  the  misconduct  of  the  jury,  who,  being 
instructed   to   disperse   upon  having  agreed  on  their  verdict, 

*The  interrogatorira  an  delivered  to  the  jary  with  blank  Bpaoes  for  ansiren, 
and  the  foregoinig^  form  presents  the  interrogatories,  with  the  answers  of  the  jmy 
and  the  aignatare  of  the  forenuui. 
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thereupon  soon  after  the  adjournment  of  court,  falsely  repre- 
sented that  they  had  agreed,  and  thereby  obtained  permission  of 
the  bailiff  to  disperse,  and  remained  apart  all  night,  several  of 
them  conversing  with  the  plaintiff  and  his  counsel,  and  the  next 
morning  returning  to  their  room  and  agreeing  upon  a  verdict, 
which  appears  by  the  affidavit  of  the  bailiff  herewith  filed  (or 
on  account  of  the  misconduct  of  the  plaintiff  in  conversing  with 
several  of  the  jurors  concerning  the  merits  of  the  cause,  after  they 
had  retired  to  consider  of  their  verdict,  and  while  they  were  un- 
lawfully separated,  and  before  they  had  returned  their  verdict). 

Third.   Because  of  surprise,  against  which  ordinary  prudence 
could  not  have  guarded,  in  this,  that  the  matter  claimed  in  said 
second  paragraph  of  the  plaintiff^s  complaint,  to  wit  (here  state 
the  particular  matter),  was  and  is  utterly  unfounded ;  but  evi- 
dence to  rebut  the  same  could  only  be  obtained  by  taking  the 
testimony  of  G.  C,  a  witness  resident  in  the  state  of  T. ;  that  de- 
fendant served  notice  on  the  plaintiff  in  due  time,  that  he  would 
take  the  testimony  of  said  C.  C,  but  said  plaintiff  thereupon 
voluntarily  came  to  the  defendant,  and  assured  him  that  he  did 
not  rely  upon,  and  would  not  upon  the  trial  seek  to  recover  upon 
the  said  second  paragraph;  but  to  the  surprise  of  the  defendant, 
said  plaintiff  gave  evidence  and  recovered  upon  said  paragraph. 
(Or^  because  of  surprise,  against  which  ordinary  prudence  could 
not  have  guarded,  in  this,  to  wit,  that  one  A.  J.  and  0.  0.,  mate- 
rial and  competent  witnesses,  who  were  subpcenaed  to  testify  in 
said  cause,  stated  to  the  defendant  before  the  commencement  of 
the  trial,  that  they  would  each  testify  that  they  had  heard  the 
plaintiff  admit  the  payment  of  the  claim  sued  on,  as  set  forth  in 
defendant's  answer  of  payment,  in  the  presence  of  one  A.  M., 
who  is  a  resident  of  the  state  of  Kentucky,  and  whose  testimony 
could  not  be  had  without  a  continuance,  and  whose  affidavit  that 
he  will,  at  another  trial,  testify  to  the  same  statement,  is  herewith 
filed,  as  well  as  the  affidavit  of  the  defendant;  but  that  said  wit- 
nesses upon  the  trial  both  swore  that  they  never  heard  such  ad- 
mission, and  denied  having  so  stated  to  defendant.) 

Fourth.    Because  the  damages  assessed  by  the  jury  are  ex- 
cessive. 

Fifth.  Because  the  amount  of  the  damages  assessed  is  too  large. 
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Sixth.  Because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence (or  because  the  verdict  is  contrary  to  law). 

Seventh.  Because  of  newly  discovered  evidence  material  for 
the  defendant,  which  he  could  not  with  reasoilable  diligence  have 
discovered  and  produced  at  the  trial,  in  this,  to  wit,  that  al- 
though said  defendant  made  diligent  search  and  inquiry  for  all 
evidence  that  might  be  of  any  benefit  to  him  on  the  original 
trial,  he  did  not  discover  till  since  the  same,  that  he  can  prove 
by  one  C.  C,  to  wit,  that  the  plaintiff  repeatedly  admitted  to  him 
the  said  C.  D.,  prior  to  said  trial  that  he  had  received  payment 
of  the  note  sued  on  in  the  second  paragraph  of  his  complaint,  the 
substance  of  which  testimony  is  set  out  in  the  affidavit  of  said 
0.  C,  which  with  the  affidavit  of  the  defendant  is  herewith  filed. 

Eighth.  Because  of  error  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant,  in  this,  to  wit,  that  the  court  erro- 
neously awarded  to  the  plaintiff  the  right  to  open  and  close  the 
^  argument  (or  the  court  erred  in  excluding  T.  T.  as  a  juror,  on  ac- 
count of  incompetency)  (or  the  court  erred  in  admitting  the  testi- 
mony of  J.  J.  as  a  witness,  over  the  objection  of  the  defendant)  (or 
the  court  erred  in  excluding  the  testimony  of  A.  A.  as  competent 
witness  offered  by  the  defendant)  (or  the  court  erred  in  refusing 
the  first,  second  and  third  instructions  asked  by  the  defendant  and 
in  modifying  the  sixth  instruction  asked  by  the  defendant)  (or  the 
court  erred  in  the  giving  of  the  fourtH  and  fifth  instructions 
asked  by  the  plaintiff)  (or  the  court  erred  in  giving  each  and  every 
of  the  instructions  asked  by  the  plaintiff)  (or  the  court  erred  in 
giving  the  first  and  seventh  instructions  given  by  the  judge  upon 
his  own  motion)  (or  the  court  erred  in  the  giving  of  each  and 
every  of  the  instructions  given  by  the  judge  upon  his  own  motion) 
(or  the  court  erred  in  refusing  to  submit  the  interrogatories  to 
the  jury,  prepared  and  submitted  by  the  defendant)  (or  the  court 
erred  in  refusing  to  compel  the  counsel  for  the  plaintiff,  upon  re- 
quest of  the  defendant,  to  confine  his  argument  to  the  issues  and 
the  evidence).  J.  P.,  AU^y  for  Defendcmt  {or  PlaiivUff), 
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No.  61. 
Complaint  for  new  trial. 

State  of  Indiana, County^ 

A.  B.  V8.  0.  D.         In  the Courts Term^  i8-—. 

The  plaintiff  complains  of  the  defendant,  and  says  that  at  the 

terra,  18 — ,  of  the court,  a  judgment  was  rendered 

against  him  in  a  certain  action  therein  pending,  wherein  the  de- 
fendant herein  was  plaintiff  and  the  plaintiff  herein  was  defend- 
ant; that  in  said  action  such  proceedings  were  had  that  a  final 
judgment. was  rendered  against  the  plaintiff  herein,  and  in  favor 

of  said  defendant,  for dollars ;  that  said  action  was  brought 

for  the  amount  of  a  certain  promissory  note,  set  out  in  the  com- 
plaint, of  which  a  copy  is  herewith  filed ;  that  said  claim  in  said 
action  was  based  upon  the  allegation  in  said  complaint  that, 
through  the  negligence  of  the  plaintiff  herein,  who  was,  and  is,  an 
attorney,  and  who  received  said  note  for  collection,  he,  the  said  de- 
fendant, lost  the  amount  of  the  said  note,  the  maker  thereof  becom- 
ing insolvent,  while  the  same  was  in  the  hands  of  the  plaintiff. 
That,  upon  the  trial  of  said  cause,  the  receipt  of  the  plaintiff  for 
said  note  for  collection  was  given  in  evidence.  The  plaintiff 
herein  also  introduced  evidence  by  which  he  proved  that  said  C. 
K.  was  insolvent  during  all  the  time  the  plaintiff  held  said  note. 
But  the  jury  disregarded  said  evidence  and  the  plaintiff  in  said 
cause  had  judgment  as  aforesaid. 

But  plaintiff  says  that,  although  before  said  trial  the  plaintiff 
diligently  searched  and  inquired  for  all  evidence  which  would 
tend  to  sustain  his  defense,  he  was  unable  to  find  any  other  than 
that  which  was  offered;  but  he  says  that  since  said  trial,  and  since 
the  term  of  court  at  which  it  was  had,  he  has  discovered  that  he 
can  prove,  by  said  C.  E.,  that  said  defendant  herein  often  told 
him  that  said  note  was  left  with  the  plaintiff  for  the  convenience 
of  said  C.  R.,  by  the  defendant,  who  also  produced  evidence,  by 
which  he  proved  that  at  the  time  when  said  plaintiff  received 
said  note,  0.  E.,  the  maker  thereof,  had  property  out  of  which 
the  payment  thereof  could  have  been  enforced  by  law,  but  that 
the  plaintiff  made  no  effort  to  collect  the  same,  but  suffered  said 
O.  E.  to  move  away  without  collecting  the  same  or  any  part,  and 
that  the  whole  sum  of dollars  remained  unpaid. 
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That  the  defendant  in  that  action,  the  plaintiff  here,  in  order 
to  rebut  the  proof  of  negligence,  testified  that  when  the  defend- 
ant herein  gave  him  the  note,  he  told  him  not  to  sue  the  note 
without  his  direction,  and  that  he  had  repeatedly  urged  payment 
upon  the  maker  of  the  note,  but  could  not  collect  it;  all  which 
he  avers  is  true.  The  defendant  herein,  however,  denied  giving 
any  directions  about  suing  on  the  note,  and  that  said  plaintiff 
was  directed  not  to  site  him.  All  of  which  is  more  fully  stated 
by  the  aflSdavit  of  C.  R.,  herewith  filed. 

And  said  plaintiff  says  that  if  a  new  trial  be  granted  he  can 
produce  the  testimony  of  said  C.  E.,  which  he  believes  to  be  true, 
and  which  he  believes  to  be  material,  competent  and  controlling. 

Wherefore  plaintiff  prays  judgment  for  a  new  trial.       A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  C.  0.,  Clerk. 

P.  P.,  Atfy  for  Plaintiff. 

No.  62. 

Order. 
A.  B.  v%.  0.  D. 

Come  now  the  parties  by  counsel,  and  the  defendant  files  his 
demurrer  to  the  complaint,  which  is  by  the  court,  upon  due  con- 
sideration, sustained,  to  which  the  plaintiff  excepts;  it  is  there- 
fore considered  that  the  plaintiff  take  nothing  by  his  suit,  and 
that  the  defendant  recover  his  costs.  And  the  plaintiff  prays  an 
appeal  to  the  supreme  court,  which  is  granted,  upon  filing  his 
bond,  etc.  (or  the  issues  being  joined,  and  the  court  having  heard 
the  proofs  and  allegations  of  the  parties,  finds  for  the  defendant 
It  is  therefore  considered,  etc.,  proceeding  to  final  judgment  as 
upon  demurrer)  (or  the  court  having  heard  the  proofs  and  alle- 
gations of  the  parties,  finds  for  the  plaintiff.  It  is  therefore 
considered  that  the  judgment  in  the  case  of  0.  D.  vs.  A.  B., 
mentioned  in  the  complaint,  be  set  aside  and  a  new  trial  granted, 
and  that  said  cause  be  docketed  for  trial).^ 

>  Where  the  demurrer  to  the  complaint  is  overruled,  and  Judgment  goes,  the 
same  Judgment  is  rendered  as  upon  a  hearing.  This  distinction  should  be 
observed;  a  Judgment  for  the  defendant  upon  a  complaint  for  a  new  trial  is 
K  final  judgment,  and  an  appeal  from  it  will  lie.  While  a  Judgment  for  the 
plaintiff  is  interlocutory,  and  no  appeal  will  lie  till  the  final  Judgment  in  the 
original  action  in  which  the  new  trial  is  granted. 

Humphreys  v.  EHick,  47  Ind.  1S9,  and  cases  cited,  p.  198. 
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NOTICE. 

No.  68. 
To  produce  papers  at  the  trial  of  a  cause. 

In  the Circuit  Courts Term^  i8 — . 

A.  B.  m.  C.  D. 

Said  plaintiff  (or  defendant)  is  hereby  notified  to  produce  at 
the  trial,  to  be  read  in  evidence  in  said  cause,  a  certain  deed  in 
his  possession,  made  by  W.  P.  to  0.  G.  for  the  lands  in  contro- 
versy in  this  action. 

Dated  the day  of ,  18 — . 

0.  G.,  AW y  for  Plaintiff  (or  Defendcmt). 

Served  on  me  by  copy ,  18 — . 

T.  T.,  Att'y  for  Defmdcmt  (or  PluvrvHff). 

No.  64.  ^ 

Of  a  motion  to  compel  the  production  of  books,  papers,  or  the  like. 

In  the Oircidt  Cowrt^ Teirm^  j8 — . 

A.  B.  vs.  0.  D. 

Said  plaintiff  (or  defendant)  is  hereby  notified  that  on  the 

day  of  ,  18 — ,  at  the  motion  hour  in  said  court, 

the  plaintiff  (or  defendant)  will  move  for  an  order  of  said  court 
to  compel  said  plaintiff  (or  defendant)  to  produce  in  court  for 
inspection  of  the  defendant  (or  plaintiff),  and  to  be  used  upon 
the  trial  of  said  cause,  certain  books  (here  describe)  (or  papers, 
describing  them). 

C.  G.,  AWy  for  Defendant  (or  Plaintiff). 

Served  on  me  by  copy ,  18 — . 

A.  W.,  Att^y  for  Plaintiff  (or  DefencUmt). 

No.  66. 
Summons  (circuit  court). 

Statb  of  Indiana, County  —  ss. 

State  of  Indiana  to  the  Sheriff  of Cov/rvty^  Chreetvng: 

You  are  hereby  commanded  to  summon  C.  D.,  to  appear  in  the 
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circuit  court,  before  the  judge  thereof,  on  the  second  day 


of  the  next  term,  to  be  held  at  the  court  house  in ,  on  the 

first  Monday  of ,  18 — ,  to  answer  the  complaint  of  A.  B. 

And  of  this  writ  make  due  return. 

Witness,  the  clerk  of  said  court,  and  seal  thereof  hereunto  af- 
fixed, at ,  this day  of ,  18 — . 

[l.  8.]  0.  0.  Clerk. 

No.  66. 

Summons  (superior  oourt). 

State  of  Indiana, Cowaty  —  ss. 

The  State  of  Indiana  to  the of County y  Greeting: 

You  are  hereby  commanded  to  summon  C.  D.,  E.  F.  and  6. 

H.,  to  appear  in  the  superior  court  of county,  before  the 

judge  thereof,  on  the —  day  of ,  18 — ,  at  the •, 

in ^  to  answer  the  complaint  of  A.  B.    And  of  this  writ 

make  due  return. 

Witness,  the  clerk  of  said  court,  and  seal  thereof  hereunto 

affixea,  at ,  this day  of ^  18 — . 

[l.  s.]  0.  0.,  Clerk. 

Na67. 
Indorsement  upon  proeess. 

Oame  to  hand  this  day  of  ,   18 — ,  at  

o'clock  —  M.     Served  on  the  within  named  C.  D.  by  reading, 

,  18 — ,  and  on  the  within  named  E.  F. 

,  18 — ,  by  tendering  (or  leaving)  a  copy  at  his  usual  and 


last  place  of  residence.    The  within  named  Q.  H.  is  not  found 

in  my  bailiwick.  H.  H.,  Sheriff County, 

CO.,  Clerk. 

No.  68. 

Subpoena. 

Statb  of  Indiana,  Cov/nty — ss. 

The  State  o-^  Indiana  to  the  Sheriff  of County ^  Cfreeting: 

We  command  you  to  summon  A,  B.,  C.  D.  and  E.  F.,  if  they 
may  be  found  in  your  bailiwick,  to  be  and  appear  before  the  judge 

of  the  superior  court  (or circuit  court)  of county, 

on  the day  of ,  A.  D.  18 — ,  at  the  superior  court 
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room  (or  at  the  court  house)  in  the  city  of ,  then  and  there 

in  said  court  to  give  evidence  and  the  truth  to  say  in  behalf  of 

the ,  in  an  action  wherein  G.  H.  is  plaintiff  and  I.  J.  is 

defendant,  and   not  depart  the  court   without    leave   thereof. 
Herein  fail  not,  and  of  this  writ  make  due  service  and  return. 

Witness,  the  clerk  of  said  court,  at ,  this day  of 

,  18—.  C.  C,  Clerk. 

No.  69. 
Indorsement  upon  subpcena. 

Came  to  hand ,  18 — ,  at  o'clock  —  M. 

Served  on  the  within  named  A.  B.  by  reading, , 

18 — ;  and  on  said  C.  D.  by  leaving  a  copy  at  his  usual  place  of 
residence.     Said  E.  F.  is  not  found  in  my  bailiwick. 

H.  H.,  Sheriff County. 

No.  70. 
Pneeipe  for  subpoena  duces  tecum. 

In  the Circuit  Courts Term^  i8 — . 

The  B.  of  L.  m  P.  S. 

The  clerk  will  issue  a  subpcena  for  P.  G.  O.,  as  a  witness  for 
the  plaintiff  in  this  cause,  commanding  him  to  appear  as  such, 
and  bring  and  have  with  him  in  said  court  at  the  trial  of  this 
cause,  a  bill  of  exchange,  of  which  the  following  is  a  copy: 
Exchange  for  % .  E., ,  18 — . 

months  aftbr  date  of  this,  my  only  bill  of  exchange, 

pay  to  the  order  of  P.  G.  O. dollars,  without  any  relief 

whatever  from  valuation  or  appraisement  laws,  for  value  received, 
and  place  same  t(>  account  of  Tour  obedient  servant. 

To  P.  S.,  Esq.,  N.  O.  M.  R 

Which  bill  is  indorsed  by  said  P.  G.  O.,  and  others. 
.     L., ,  18—.  W.  &  E.,  Plaintiff '9  AWya. 

No.  71. 
Subpcena  duces  tecum. 

2%e  State  of  Indiana  to  the  Sheriff  of County: 

Yon  are  commanded  to  summon  P.  G.  O'R.  to  appear  in  the 
circuit  court  on  the day  of ,  and  bring  and 
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have  with  him  in  said  court  a  bill  of  exchange,  of  which  the  fol- 
lowing is  a  true  copy  (here  copy  bill  of  exchange,  or  describe  it 
by  its  terms),  to  be  used  on  the  trial  of  the  action  of  A.  B.  vs. 
0.  D.  L.  R,  Clerk. 

Na  78. 
Attachment. 

State  of  Indiana, County  —  ss. 

The  State  of  Indiana  to  the  Sheriff  of CovmiAj^  Greeting: 

You  are  hereby  commanded  to  attach  the  body  of  A.  B.,  so 
that  you  have  him  instanter,  before  the  judge  of  the cir- 
cuit court,  now  in  session  at ,  to  answer  for  a  contempt  of 

said  court  in  disobeying  the  process  thereof.  Have  then  there 
this  writ. 

By  order  of  the  court. 

Witness,  the  clerk  and  the  seal  of  said  court,  this day 

of ^  18—.  0.  0.,  Clerk. 

No.  78. 
Indorsement  by  sheriff. 

Came  to  hand, ,  18 — .    By  virtue  of  the  within 

attachment  I  have  arrested  said  A.  B.,  and  now  have  him  in  court. 

H.  H.,  Sheriff  County. 

No.  74. 
Affidavit  for  pablication. 

State  of  Indiana, County^ 

In  the Circuit  Courts Temij  iS — . 

W.  E.  L.  vs.  E.  A.  B.,  D.  D.  and  F.,  his  wife,  F.  P.  and  H.,  his 
wife,  and  H.  S.  B. 

The  plaintifE  (or  A.  J.,  attorney  for  said  plaintiff),  being  duly 
sworn,  deposes  and  says  that  the  above  named  defendants  are  all 
necessary  parties  to  the  above  entitled  action,  which  action  is  in 
relation  to  real  estate,  to  wit:  for  the  foreclosure  of  a  mortgage 
thereon,  and  that  all  said  defendants  are  non-residents  of  the  state 
of  Indiana,  and  further  says  not.  W.  E.  L.  (or  A.  J.) 

Subscribed  and  sworn  to  before  me,  this day  of , 

18—.  L.  R,  CUrk. 
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No.  76. 
Notice  of  pendency  of  action  by  publication. 

CovH  Notice. 

State  of  Indiana, Cownty  —  ss. 

In  the Circuit  Cov/i% Tervh^  i8 — . 

W.  E.  L.  ve.  E.  B.,  D.  D.  and  F.,  his  wife,  F.  P.  and  JEL.,  his 
wife,  and  H.  S.  B.    Foreclosure. 

It  appearing  by  affidavit  this  day  filed  in  the  office  of  the  clerk 

of circuit  court,  that  the  above  named  defendants  are 

necessary  parties  to  the  above  entitled  action,  the  object  of  which  * 
is  to  foreclose  a  mortgage,  and  that  all  of  said  defendants  are 
non-residente  of  the  state  of  Indiana.    Notice  of  the  pendency  of 
such  action  is  therefore  given  to  said  defendants  above  named, 
and  that  the  same  will  stand  for  itrial  at  the  next  term  of  the 

circuit  court,  to  be  begun  and  held  at  the  court  house  in 

the  city  of  E.,  in  the  county  and  state  aforesaid,  on  the  first  Mon- 
day in ,  18 — .  L.  K,  Clerk. 

I.  &  A.,  AtPys  for  Plaintiff, 

No.  76. 

Proof  of  publication  of  notice. 

State  of  Indiana, CovrnM/ — ss. 

Personally  appeared  before  me,  L.  R.,  clerk  of  the cir- 
cuit court,  A.  F.  W.,  editor  of  the ,  a  public  weekly 

newspaper  of  general  circulation,  printed  and  published  in  the 

city  of ,  in  the  county  aforesaid,  and  being  duly  sworn 

upon  his  oath,  says  that  the  notice,  of  which  the  attached  is  a 
true  copy,  was  duly  published  in  said  paper  for  three  weeks  suc- 
cessively, the  first  of  which  publications  was  on  the day 

of ,  18  — .  A.  F.  W. 

Subscribed  and  sworn  to  bef 6re  me,  this day  of , 

18  — .  L.  R,  GUtK 

No.  77. 

Proof  of  summons  oatside  of  the  state.  (To  be  indorsed  npon  the  copy 
of  an  ordinary  summons,  which  should  ran  to  the  sheriff  of  the 
county  in  whidi  it  is  issued.) 

State  of  Kentucky, Cov/nty  —  ss. 

I,  A.  B.,  being  duly  sworn,  say  that  I  did,  on  the day 
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of ,  18  — ,  deliver  to  J.  S.,  at ,  Kentncky,  the  origi- 
nal summons,  of  which  a  copy  is  upon  the  reverse  hereof;  and 
that  I  am  personally  acquainted  with  said  J.  S.,  and  know  him 
to  be  the  identical  person  mentioned  in  said  summons;  and  fur- 
ther says  not.  A.  B. 

Sabscribed  and  sworn  to  before  me,  the  undersigned,  notary 
public  in  and  for  said  county. 

Given  under  ^  my  hand  and  notarial  seal,  the day  of 

,  18—. 

[l.  8.]  G.  B.,  Notary  PvhTAo  of  said  County. 


BEPOBTS. 

No.  78. 
Of  referee  or  master  eommiflsioner. 

In  the Circuit  Covrt^ Term^y  z8—. 

A.  B.  V8.  0.  D.  and  E.  F. 

The  undersigned  master  commissioner  (or  referee),  to  whom 
were  referred  the  issues  of  law  and  fact  in  the  above  entitled 
cause,  begs  leave  to  submit  the  following  report:  Having  heard 
the  evidence,  and  had  the  same  reduced  to  writing  by  a  short- 
hand reporter  by  the  consent  of  the  parties,  he  herewith  files  the 
same,  and  prays  that  the  same  may  be  taken  as  part  of  this  re- 
port. He  further  reports  his  findings  of  fact  and  conclusions  of 
law  as  follows: 

FINDINGS  OP  FAOT. 

1.  Said  cx>mmissioner  (or  referee)  finds  that  the  note  sued 
on  was  the  note  of  0.  D.  as  principal  and  E.  F.  as  surety. 

2.  That  said  note  was  altered  by  defendant  C.  D.  and  the 
plaintiff  after  its  delivery,  without  the  consent  of  E.  F. 

3.  That  by  said  alteration  said  note,  whidi  drew  no  interest 
till  its  maturity,  was  made  to  draw  interest  from  date,  by  said 
alteration.    Said  commissioner  (or  referee)  further  finds,  as 

CONCLUSIONS   OF   LAW. 

1.  That  said  alteration  of  said  note  was  material. 

2.  That  as  said  alteration  was  made  without  the  knowledge  or 
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oonsent  of  defendant  E.  F.,  he  is  discharged  from  liability  there- 
on. 

(Or,  3.  That  inasmuch  as  said  alteration  was  made  with  assent 
of  said  defendant  C.  D.,  he  is  still  liable.) 

And  said  commissioner  (or  referee)  finds  for  the  defendant 
E.  F.  against  the  plaintiff  (or  for  the  plaintiff  against  the  said 

defendant  0.  D.,  and  assesses  the  damages  at dollars). 

Respectfully  submitted, . 


BEMOYAL  OF  CAUSES  FROM  THE  STATE  TO  THE 

FEDERAL  COURT. 

No.  79. 
Petition  under  the  act  of  1867. 

State  of  Indiana, County j 

A.  B.  vs,  0.  D.         In  the Courts Term^  i8-—. 

To  the  HonordbUj  the  Judge  of  the Court  of 

County  J  State  of  Indiana: 

Your  petitioner, ^  respectfully  shows  that  he  is  plaint- 
iff in  the  above  entitled  suit,  and  that  the  same  was  by  him 

commenced  on  or  about  the day  of ,  18 — ,  in  said 

court;  that  your  petitioner  was,  at  the  time  of  bringing 

said  suit,  and  still  is,  a  citizen  of  the  state  of  New  York,  and  resi- 
dent thereof. 

Your  petitioner  further  shows  that  there  is,  and  was  at  the 
time  said  suit  was  brought,  a  controversy  therein  between  your 

petitioner  and  the  said  defendant ^  who  is  a  citizen  of  the 

state  of   Indiana,  and  resident  thereof;    that  said  action  was 

brought  by  your  petitioner,  for  the  purpose  of  ,  and  that 

the  matter  in  dispute  in  this  suit  exceeds  the  sum  of  five  hun- 
dred dollars,  exclusive  of  costs.  Your  petitioner  further  repre- 
sents that  this  suit  has  not  been  tried,  but  is  now  pending  for 

trial  in  the court  of  the  state  of  Indiana,  for  said  county 

of  ,  and  that  your  petitioner  desires  to  remove  the  same 

into  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana,  in  pursuance  of  the  act  of  congress  in  that  behalf 
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provided,  to  wit,  the  revised  Btatutes  of  the  TJnited  States,  sec- 
tion, 639,  sabdiviBion  3. 

Your  petitioner  further  says  that  he  has  filed  the  affidavit  re- 
quired by  the  statute  in  such  cases,  and  offers  herewith  a  bond, 

executed  by ,  of ,  as  surety,  in  the  penal  sum  of 

two  hundred  and  fifty  dollars,  conditioned  as  by  said  act  of  con- 
gress required. 

Your  petitioner  therefore  prays  that  the  said  bond  may  be  ac- 
cepted as  good  and  sufficient,  according  to  the  said  act  of  con- 
gress, and  that  the  said  suit  may  be  removed  into  the  next  circuit 
court  of  the  TJnited  States,  in  and  for  said  district  of  Indiana, 
pursuant  to  the  aforesaid  act  of  congress  in  such  case  made 
and  provided ;  and  that  no  further  proceedings  may  be  had  therein 
in  this  court. 

And  your  petitioner  will  ever  pray,  etc. 

G.  G.,  AWy  for  PlawUff. 

No.  80. 
AfBtdavit. 

State  of  Iin)iANA, Cov/nty  —  ss. 

A.  B.  vs.  0.  D.  In  the Courts Term^  z8—. 

I,  A.  B.  (or  C.  D.),  being  duly  sworn,  do  say  that  I  am  the 
plaintiff  (or  defendant)  in  the  above  entitled  cause;  that  I  have 
reason  to  believe,  and  do  believe,  that  from  prejudice  and  local 
influence,  I  will  not  be  able  to  obtain  justice  in  said  state  court. 

Subscribed  by  the  said  A.  B.  (or  0.  D.)  in  my  presence,  and  by 

him  sworn  to  before  me  at ,  this  day  of y 

18 — .  0.  C,  Notary  Public  in  and  for Cownty. 

Note.—  Who  may  make  this  affidavit  See  Dillon^s  Removal  of  Causes, 
2d  edition,  g  14    How  to  be  taken  and  certified,  id. 

No.  81. 
Bond. 

Know  aU  Men  hy  these  Presents: 
That  we, and ,  as  principals,  and  


and ,  of ,  as  sureties,  are  hereby  held  and 

firmly  bound  unto in  the  penal  sum  of dollars, 
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lawful  money  of  the  "United  States,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  onrselves  jointly  and  severally 
firmly  by  these  presents. 

The  condition  of  this  obligation  is  such,  that  if shall 

enter  and  file,  or  cause  to  be  entered  and  filed,  in  the  next  circuit 
of  the  United  States,  in  and  for  the  district  of  Indiana,  on  the 
first  day  of  its  session,  copies  of  all  process,  pleadings,  depo- 
sitions, testimony  and  other  proceedings  in  a  certain  suit  or 

action  now  pending  in  the court  of  the  county  of , 

and  state  of  ,  in  which is  plaintiff,  and  


defendant;  and  shall  do  such  other  acts  as,  by  the  act 

of  congress  in  that  behalf,  are  required  to  be  done  upon  the  re> 

moval  of  such  suit  from  said  state  court  into  the  said  United 

States  court,  then  this  obligation  to  be  void,  otherwise  of  force. 

Witness  our  hands  and  seals,  this day  of ,  18 — . 


State  of ,  Cotmty  of ss. 

I, ,  of  said  county,  the  surety  named  in  the  forego- 
ing bond,  being  duly  sworn,  do  depose  and  say  that  I  am  a  resi- 
dent of  the  state  of  Indiana,  and  a  property-holder  therein;  that 
I  am  worth  the  sum  of  five  hundred  dollars,  over  and  above  all 
my  debts  and  liabilities,  and  exclusive  of  property  by  law  exempt 

from  execution;  that  I  have  property  in  the  state  of  , 

liable  to  execution,  of  the  value  of  more  than  five  hundred  dol- 
lars. '  A.  B. 

Subscribed  in  my  presence  by ,  and  by  him  sworn 

before  me,  this day  of ^  A.  D.  18 — . 

C.  C,  Cl&rk. 

Note. — ^The  above  fbrm  of  bond  is  applicable,  also,  to  removals  under  sec- 
tion 688,  subdivision  1,  of  the  revised  statutes,  formerly  seclion  12  of  the 
judiciary  act.  If  the  removal  is  under  subdivision  2  of  said  section  689,  by 
the  non-resident  defendant,  the  condition  of  the  bond  may  be  modified,  as  pre- 
scribed by  this  section,  to  enter  and  file  in,  etc.,  on,  etc.,  '*  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  all  other  proceedings  in  the  cause  con- 
cerning or  affecting  the  petitioner  for  the  removal  In  a  certain  suit  or  action 
now  pending,"  etc,  as  in  the  preceding  form. 
Vol.  I.  p- 56 
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No.  88. 
Petition  under  the  act  of  1866. 

State  of  Indiana, Oountt/y 

In  the Cov/rt^ Terni^  iS- — . 

A.  B.  m  0.  D.  and  E.  F. 

To  the  Honorable^  the  Jvdge  of  the Court  of 

Cov/ntyy  State  of  Indiana: 

Tour  petitioner, ,  respectfully  shows  that  he  is  plaint- 
iff in  the  above  entitled  suit,  and  that  the  same  was  by  him 

commenced  on  or  about  the day  of ,  18  — ,  in  said 

court;  that  your  petitioner  was,  at  the  time  of  bringing 

said  suit,  and  still  is,  a  citizen  of  the  state  of  Indiana,  and  resident 
thereof. 

Your  petitioner  further  shows  that  there  is,  and  was  at  the 
time  said  suit  was  brought,  a  controversy  therein  between  your 
petitioner  and  the  said  defendant  C.  D.,  who  is  a  citizen  of  the 
state  of  Ohio,  and  resident  thereof;  that  said  action  was  brought 
by  your  petitioner  for  the  purpose  of  (here  state  the  grounds  of 
the  action).  That  said  suit  is  one  in  which  there  can  be  a  final 
determination  of  the  controversy,  so  far  as  your  petitioner  is  con- 
cerned, without  the  presence  of  the  other  defendant  as  party  in 
the  cause,  by  reason  of  the  following  facts  (here  state  them);  and 
that  the  matter  in  dispute  in  this  suit  exceeds  the  sum  of  five 
hundred  dollars^  exclusive  of  costs.  Your  petitioner  farther 
represents  that  this  suit  has  not  been  tried,  but  is  now  pending  ' 

for  trial  in  the court  of  the  state  of  Indiana,  for  said 

county  of ,  and  that  your  petitioner  desires  to  remove  the 

same  into  the  circuit  court  of  the  United  States  for  the  district 
of  Indiana,  in  pursuance  of  the  act  of  congress  in  that  behalf  pro- 
vided, to  wit,  the  revised  statutes  of  the  United  States,  section 
639,  subdivision  2. 

Your  petitioner  offers  herewith  his  bond,  executed  by 

— • — ,  of ,  as  surety,  in  the  penal  sum  of dollars, 

conditioned  as  by  said  act  of  congress  required. 

Your  petitioner  therefore  prays  that  the  said  bond  may  be  ac- 
cepted as  good  and  sufficient,  according  to  the  said  act  of  congress, 
and  that  the  said  suit  may  be  removed  into  the  next  circuit  court 
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of  the  United  States,  in  and  for  said  district  of  Indiana,  pursu- 
ant to  the  aforesaid  act  of  congress   in  such  case  made  and 
provided;  and  that  no  further  proceedings  maybe  had  therein  in 
this  court. 
And  your  petitioner  will  ever  pray,  etc. 

G.  G.,  AWy  for  PUmtiff. 

No.  83. 
Petitionnnder  the  act  of  1875. 

State  op  Indiana, County^ 

A.  B.  va,  0.  D.  In  the CovH^ Term^  i8-^. 

To  the  Honorable^  the  Judge  of  the Court  of 

Couni/y^  State  of : 

Tour  petitioner  respectfully  shows  to  this  honorable  court 
that  the  matter  and  amount  in  dispute  in  the  above  entitled  suit 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars. 

That  the  controversy  in  said  suit  is  between  citizens  of  differ- 
ent states,  and  that  the  petitioner  was,  at  the  commencement  of 

this  suit,  and  still  is,  a  citizen  of  the  state  of ^  and  that 

was  then,  and  still  is,  a  citizen  of  the  state  of .* 

And  your  petitioner  offers  herewith  a  good  and  sufficient 
surety  for  his  entering  in  the  circuit  court  of  the  United  States, 
for  the  district  of  Indiana,  on  the  first  day  of  its  next  session,  a 
copy  of  the  record  in  this  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  said  circuit  court,  if  said  court  shall  hold 
that  this  suit  was  wrongfully  or  improperly  removed  thereto. 

And  he  prays  this  honorable  court  to  proceed  no  further 
herein,  except  to  make  the  order  of  removal  required  by  law, 
and  to  accept  the  said  surety  and  bond,  and  to  cause  the  record 
herein  to  be  removed  into  said  circuit  court  of  the  United  States 
in  and  for  the  district  of  Indiana;  and  he  will  ever  pray. 

,  Atf^y  for  Petitioner, 

State  of  Indiana, County  —  ss. 

I, ,  being  duly  sworn,  do  say  that  I  am  a  member 

of  the  firm  of & ,  the  attorneys  for  the  petitioner 

in  the  above  entitled  cause;  that  I  have  read  the  foregoing  peti- 
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tion,  and  know  the  contents  thereof;  and  that  the  statements  and 

allegations  therein  contained  are  true,  as  I  verily  believe. 

A.  B. 

Subscribed  by  the  said in  my  presence,  and  by  him 

sworn  to  before  me,  this day  of ,  A.  D.  18 — . 

0.  C,  Clerk. 

Note  —  Here  give  in  like  manner  the  citizenship  of  each  of  the  several 
plaintiffs  and  defendants  in  the  cause. 

If,  however,  all  the  parties  plaintiff  or  defendant  do  not  Join  in  the  appli- 
cation  for  the  removal,  and  the  application  is  made  under  the  latter  clause  of 
sec.  2  of  the  act  of  March  8, 1876,  by  part  of  the  plaintiffs  or  part  of  the  de- 
fendants actually  interested  in  the  controversy,  follow  this  form  down  to  the 
star  (*),  giving  the  citizenship  of  each  of  the  plaintiffs  and  defendants,  and 
then  add  the  following: 

"  Tour  petitioner  states  that,  in  the  suit  above  mentioned,  there  is  a  contro- 
versy which  is  wholly  between  citizens*  of  different  states,  and  which  can  be 
fully  determined  as  between  them,  to  wit,  a  controversy  between  the  said 

petitioner  and  the  said ,  the  said and  the  said 

(namiug  the  parties  actually  interested  in  the  said  controversy).'* 

If  the  nature  of  the  controversy  does  not  fully  appear  in  the  pleadings^  it 
may  be  advisable  to  add  a  statement  of  the  facts  showing  the  case  to  be  one 
within  the  latter  clause  of  sec.  2  of  the  act  of  March  8, 1875.  After  which 
let  the  petition  follow  the  form  above  given. 

If  the  petition  for  removal  is  on  the  ground  that  the  suit  is  one  *'  arising 
under  the  constitution  or  laws  of  the  United  States,  or  treaties  made  nnder 
their  authority,  it  is  not  necessary  to  state  the  citizenship  of  the  parties.  It 
is,  however,  proper  to  do  so ;  and  if  there  are  several  parties,  and  the  trans- 
action  in  controversy  is  complex,  it  may  be  advisable  to  state  the  citizenship 
of  each.  This  form  can,  therefore,  be  followed  down  to  the  star  (*),  and  then 
there  may  be  added  the  following: 

**  Your  petitioner  states  that  the  said  suit  is  one  arising  under  the  laws  of 
the  United  States,  in  this,  to  wit:  (Here  state  the  facts  which  show  the  fed- 
eral character  of  the  case ;  see  Dillon  on  Removal  of  Causes,  §§  3  and  8.)*' 

After  which  let  the  petition  continue  as  in  the  form  above  given. 

No.  84. 
Bond. 

Know  all  Men  hy  these  Presents: 

^ 

That  we, and ,  as  principals,  and  


and as  sureties,  are  held  and  firmly  bound  un- 
to   in  the  penal  sum  of  — '• —  dollars,  for  the  pay- 
ment whereof  well  and  truly  to  be  made  unto  the  said ^ 

his  heirs,  representatives  and  assigns,  we  bind  ourselves,  our  heirs. 
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representatives  and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Yet,  npon  these  conditions:    The  said ,  having  peti- 
tioned the court  of  county,  state  of ,  for 

the  removal  of  a  certain  cause  therein  pending,  wherein  


is  plaintiflT,  and defendant,  to  the  circuit  court  of 

the  United  States  in  and  for  the  district  of  Indiana. 

Now,  if  the  said ,  petitioner,  shall  enter  in  the  said 

circuit  court  of  the  United  States,  on  the  first  day  of  its  next  ses- 
sion, a  copy  of  the  record  in  said  suit,  and  shall  well  and  truly 
pay  all  costs  that  may  be  awarded  by  said  circuit  court  of  the 
United  States,  if  said  court  shall  hold  that  said  suit  was  wrong- 
fully or  improperly  removed  thereto,*  then  this  obligation  to  be 
void;  otherwise,  in  full  force  and  virtue. 

Witness  our  hands  and  seals,  this day  of ,  A.  D. 

18—.  . 


Stats  of j  County  of ss. 

I, ,  of  said  county,  the  surety  named  in  the  foregoing 

bond,  being  duly  sworn,  do  depose  and  say  that  I  am  a  resident 

of  the  state  of — ,  and  a  property  holder  therein;  that  I  am 

worth  the  sum  of  five  hundred  dollars,  over  and  above  all  my 
debts  and  liabilities,  and  exclusive  of  property  by  law  exempt 

from  execution;  that  I  have  property  in  the  state  of  , 

liable  to  execution,  of  the  value  of  more  than  five  hundred  dollars. 

Subscribed  in  my  presence  by ,  and  by  him  sworn  to 

before  me,  this day  of ,  A.  D.  18 — .  A.  B. 

0.  0.,  Clerk. 

No.  85. 
Writ  of  certiorarL 

The  President  of  the  United  States  of  America  to  the  Judge  of 

the  Court  of :* 

Whereas,  it  has  been  represented  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  that  a  certain  suit 

'  If  special  bail  was  origiDally  requisite  in  said  cause,  then  add  **  and 
shall  then  and  there  appear  and  enter  special  bail  in  said  suit"  It  is  advisa- 
ble that  the  sureties  Justify,  but  it  is  not  absolutely  necessary. 

'Here  describe  the  state  court  by  name. 
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was  commenced  in  the  court  of ,  wherein 

,  a  citizen  of  the  state  of  ,  was  plaintiflT,  and 


,  a  citizen  of  the  state  of ,  defendant,  and  that  the 

said has  duly  filed  in  the  said  state  court  his  peti- 
tion for  the  removal  of  said  cause  into  the  said  circuit  court  of 
the  United  States,  and  filed  with  said  petition  the  bond,  with 
surety,  required  by  the  act  of  congress  of  March  3,  1875,  enti- 
tled, '^  an  act  to  determine  the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
state  courts,  and  for  other  purposes,''  and  that  the  clerk  of  the 
said  state  court  abovQ  named  has  refused  to  the  said  petitioner, 
for  the  removal  of  said  cause,  a  copy  of  the  record  therein,  though 
his  legal  fees  therefor  were  tendered  by  the  said  petitioner: 

You,  therefore,  are  hereby  commanded  that  you  forthwith  cer- 
tify, or  cause  to  be  certified,  to  the  said  circuit  court  of  the 

United  States  for  the district  of ,  a  full,  true  and 

complete  copy  of  the  record  and  proceedings  in  the  said  cause, 
in  which  the  said  petition  for  removal  was  filed  as  aforesaid, 
plainly  and  distinctly,  and  in  as  full  and  ample  a  manner  as  the 
same  now  remain  before  you,  together  with  this  writ;  so  that 
the  said  circuit  court  may  be  able  to  proceed  thereon,  and  do 
what  shall  appear  to  them  of  right  ought  to  be  done.  Herein 
fail  not 

Witness  the  Honorable ,  chief  justice  of   the  su- 

[l.  8.]  preme  court,  and  the  seal  of  the' said  circuit  court  hereto 

affixed,  this,  the day  of ,  A.  D.  18 — . 

0.  C,  Clerk  of  said  Circuit  Court. 

NoTB.  —  The  writ  of  certiorari  should  be  directed  to  the  Judge  or  Judges  of 
the  state  court,  but  a  return  to  the  writ,  duly  certified,  may  be  made,  it  is  sup- 
posed, by  the  clerk  of  said  court  Stewart  «.  Eugle,  9  Wheat  4d6.  See 
Bacon's  Abridgment,  title  Oertiorari;  Dillon  on  Removal  of  Causes,  sec  10. 

The  foregoing  forms  are  taken  fh)m  Judge  Dillon's  work  on  removal  of 
causes  to  the  federal  courts,  by  the  permission  of  the  publishers  of  the  Centrsl 
Law  Journal,  St.  Louis,  who  are  also  the  publishers  of  Judge  Dillon's  work, 
as  well  as  of  the  blanks  for  the  use  of  the  profession. 
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CHAPTER  X. 

OEDEES,  JUDGMENTS  AND  DEOEEES. 


PRBLIMINABT  OBDEBS  AKB  BSCOBD  ENTBIBS. 

No.   1.    Special  appearance. 
2.    General  appearance. 
8.    Motion  to  quash  summons. 

BNTRIB8  IN  THE  TAKIITO  OF  BULBS  AND  FILING  FLBADINas;  AJSD  THE  BUL- 

INCW  THEREON. 

4.  Rule  against  plaintifT  for  cost  bond. 

5.  Against  the  defendant  for  answer  to  tiie  complaint,  or  complaint  and 

interrogatories. 

6.  Against  the  plaintiff  for  a  reply. 

7.  Against  the  plaintiff  to  file  answers  to  interrogatoiieB  of  the  defendant 

8.  Answer. 

9.  Reply. 

10.  To  complaint. 

11.  To  complaint. 

12.  To  the  complaint,  miEJoinder  of  causes  of  action. 

13.  To  complaint,  noi^joinder  of  plaintifis. 

14.  To  complaint,  noi^'oinder  of  defendants. 

15.  To  the  complaint,  for  want  of  jurisdiction  of  the  person  oar  sulgect 

matter. 

16.  To  complaint,  another  action  x>ending. 

17.  To  complaint,  for  want  of  capacity  in  the  plaintiff  to  sue. 

18.  The  answer,  and  subsequent  steps. 

19.  Demurrer  to  answer. 

20.  Demurrer  to  answer,  argument,  and  disposition  of. 

21.  Reply  and  demurrer,  and  disposition  thereof. 

22.  Demurrers  to  evidence. 

23.  Motion  to  strike  out  part  of  a  pleading,  and  action  of  the  court  thereon. 

24.  To  strike  out  or  expunge  pleadings  or  parts  of  pleadings. 

25.  To  make  pleadings  more  certain. 

26.  For  a  continuance. 

27.  For  a  change  of  yenue. 

28.  For  a  change  of  venue  from  both  the  judge  and  the  county. 

29.  For  a  change  of  venue  and  order  appointing  a  judge  under  the  statute, 

where  no  regular  judge  can  be  had. 


888  FORMS.  [Pabt  III,  Ch,  X. 

No.  SO.    Proof  of  publication,  and  motion  upon  spedal  appearance,  to  quaflh  pub- 
lication for  insufficiency  of  affidavit. 
31.    To  quash  sheriff  *8  return,  and  leave  to  amend  return. 
82.    Ne  exeaty  and  arrest  and  bail. 

33.  Simple  default. 

34.  De^ult  against  part,  and  suggestion  of  non-service  as  to  part  of  de- 

fendants. 

35.  On  failure  of  the  defendant  to  answer. 

36.  Appointment  of  a  guardian  ad  lUetn,  and  filing  an  answer. 

37.  In  case  of  occupying  claimants  intervening,  in  action  for  possession  of 

real  estate. 

38.  In  case  of  surety. 

IN  EVIDENCE. 

39.  Motion  to  suppress  depositions. 

40.  Attachment  against  a  witness  for  failure  to  attend  or  testify. 

41.  Production  and  inspection  of  bookB,«paper8  and  documents. 

42.  In  a  motion  to  take  depositions  of  a  party. 

43.  Upon  &ilure  of  party  to  testify. 

44.  In  case  of  failure  to  comply  with  order  to  produce  books,  papers  or  doc- 

uments. 

45.  In  case  of  &i]ure  to  comply  with  order  to  produce  books,  papers  or  doc- 

uments. 

46.  Where  a  party  summoned  to  testify  in  behalf  of  his  adversary,  fails  to 

appear  or  refuses  to  testify. 

OBDSBS  UPON   THE  TRIAL. 

47.  Trial  order. 

48.  Tiial  order  where  there  are  adjournments,  with  forms  of  verdict. 

49.  In  motion  for  a  vemre  de  novo. 

50.  In  motion  for  judgment  non  obstante  veredicto. 

51.  In  motion  in  arrest  of  judgment. 

52.  In  trials  before  the  court  without  a  jury. 

53.  Special  findings. 

54.  Special  findings  where  a  case  is  tried  without  a  jury. 

55.  Special  findings  where  a  case  is  tried  without  a  jury  —  another  form. 

56.  In  motion  for  a  new  trial. 

57.  In  report  of  master,  commissioner  or  referee. 

58.  In  report  of  master,  commissioner  or  referee — another  form* 

59.  In  arrest  of  judgment. 

FINAL  JX7DOMENTB, 

60.  For  the  plaintiff,  upon  demurrer. 

61.  For  the  defendant,  upon  demurrer. 

62.  For  the  plaintiff,  upon  overruling  a  demurrer  to  the  repfy. 

63.  Upon  demurrer  to  the  evidence. 

64.  In  agreed  cases. 
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No.  65.  By  agreement  in  open  court,  upon  pleadings  and  sabmismon  to  tiie  oourt. 

66.  Non  obstante  veredicto, 

67.  Upon  the  verdict  of  the  jury  or  the  finding  of  the  oourt. 

68.  For  the  defendant,  including  the  record  of  the  trial,  verdict,  and  motion 

for  a  new  trial. 

69.  For  the  plaintiff,  upon  a  verdict  or  finding. 

70.  Entry,  embracing  all  the  stepe  from  the  commencement  of  the  trial  to 

the  final  judgment. 

71.  Judgment  for  want  of  an  answer. 

72.  Against  defendant,  for  want  of  obedience  to  the  order  of  court. 
78.    Upon  default  in  a  money  demand. 

74.  By  default  generally,  in  cases  other  thaa  money  actions. 

75.  Of  foredoeure  upon  notes  and  mortgage,  or  mortgage  alone. 

76.  Of  foreclosure  upon  notice  by  publication. 

77.  Of  foreclosure  where  there  are  installments,  but  where  the  mortgaged 

property  is  not  susceptible  of  division. 

78.  Of  foreclosure  where  there  are  installments,  but  where  the  mortgaged 

premises  are  presumably  susceptible  of  division. 

79.  Of  foreclosure  upon  an  indemnifying  mortgage. 

80.  For  the  plaintiff  or  defendant  in  replevin. 

81.  Judgment  by  confession,  with  warrant  of  attorney  and  affidavit 

PBELIMINABT  ORDERS  AND  RECORD  ENTRIES. 

Na.1. 
Special  appearance. 
A.  B.  vs.  0.  D. 

And  now  comes  the  defendant  by  W.  R.,  his  attorney,  and  en- 
ters a  special  appearance  herein,  for  the  purpose  of  taking  ob- 
jections to  the  summons  and  return  thereon  (or  if  for  some  other 

purpose,  let  it  be  stated). 

^    ^      '  ^         No.  2. 

General  appearance. 
A.  B.  V8.  0.  D. 

And  now  here  said  defendant,  by  P.  P.,  his  attorney,  enters 
his  appearance  herein. 

No.  3. 

Motion  to  quash  snmmoiis. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant 
moves  the  court  to  quash  the  summons  issued  herein,  for  the 
reasons  set  out  in  the  written  motion  herein  tiled,  and  the  court 
having  heard  the  argument  of  counsel,  sustain  the  motion  and 
dismiss  the  action,  whereto  the  plaintiff  excepts  (or  sustain  said 
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motion,  and  leave  is  granted  the  plaintiff,  npon  the  payment  of 
all  costs,  to  have  alias  summons  issued,  and  the  cause  is  con- 
tinued at  the  plaintiff's  costs)  (or  overrule  said  motion,  whereto 
defendant  excepts  and  now  tenders  his  bill  of  exceptions,  which 
is  signed  and  made  part  of  the  record)  (or  overrule  said  motion, 
whereto  said  defendant  excepts,  and  time  is  given  defendant 
during  the  term  to  file  his  bill  of  exceptions). 

EKTEIES  IN  THE  TAKING  OF  RULES  AND  FILING 
OF  PLEADINGS,  AND  THE  RULINGS  THEREON. 

No.  4. 
Bole  against  plaintiff  for  cost  bond. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  upon  motion  of  the 
defendant,  supported  by  affidavit  of  the  non-residency  of  the 
plaintiff,  he  is  required  to  file  his  undertaking  with  sufficient 

surety  for  costs,  on  or  before  the day  of  the  present  term. 

No.  5. 

Against  defendant  for  answer  to  the  complaint,  or  complaint  and 

interrogatories. 
A.  B.  V8.  0.  D. 

And  now  come  the  parties  by  counsel,  and  on  motion  of  the 
plaintiff  the  defendant  is  required  to  file  his  answer  to  the  com- 
plaint and  also  to  the  interrogatories  herein  filed,  on  or  before 

the day  of  the  term. 

No.  6. 

Against  the  plaintiff  for  a  reply. 
A.  B.  V8.  0.  D. 

And  now  here  the  defendant,  having  filed  his  answer  to  the 

complaint  in paragraphs,  upon  his  motion  the  plaintiff  is 

required  to  file  his  reply  to  the and paragraphs 

thereof  (or  to  the  same),  on  or  before  the day  of  the  pres- 
ent term. 

No.  7. 

Against  the  plaintiff  to  file  answers  to  intenvgatories  of  the  defendant 

A.  B.  V8.  0.  D. 

And  now  here  upon  motion  of  the  defendant,  the  plaintiff  is 
required  to  answer  the  interrogatories  heretofore  filed  by  the  de- 
fendant with  his  answer,  on  or  before  the day  of  the  term. 


Nos.  8-10.]  ENTRIES  IN  TAKING  OF  RULES,  Etc.  891 

No.  8. 

Answer. 
A.  B.  vs.  C.  D. 

Aud  now  come  tlie  parties  by  counsel,  and  the  defendant,  by 
leave  of  court  (or  in  response  to  the  rule  heretofore  entered),  files 
his  answer  in paragraphs  (and  also  his  answer  to  interroga- 
tories filed  by  the  plaintiff),  and  the  plaintiff  is  required  to  file 

his  reply  to  the and paragraphs  of  the  answer,  on 

or  before  the day  of  the  term. 

No.  9. 

Beply. 
A.  B.  V8.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  plaintiff,  on 
leave  (or  in  response  to  the  rule  heretofore  entered),  files  his 
reply,  in  paragraphs,  to  the  and  para- 
graphs of  the  defendant's  answer  (or  if  but  one  paragraph,  to  the 
dfrfendanVs  answer). 

« 

No.  10. 

To  complaint. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant,  by 
leave  of  court  (or  in  discharge  of  a  rule  heretofore  entered), 

files  his  demurrer  to  the  plaintiff's  complaint  (or  to  the 

paragraph  of  the  plaintiff' 's  complaint,  or  the and 

paragraphs  of  the  plaintiff's  complaint),  and  said  demurrer  being 
now  here  submitted  to  the  court  upon  argument  of  counsel  (or 
without  argument,  as  the  case  may  be),  is  sustained  (or  is  sus- 
tained as  to  the  said paragraph  but  is  overruled  as  to  the 

and paragraphs,  whereto  the  plaintiff  excepts)  (or 

to  which  sustaining  of  said  demurrer  the  plaintiff  excepts,  and 
to  which  overruling  of  said  demurrer  the  defendant  excepts),  and 

the  defendant  now  files  his  answer  to  said  paragraph  of 

said  complaint  in paragraphs,  to  which  the  plaintiff  files 

his  reply  in paragraphs. 
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Ka  11. 
To  complaint. 

A.  B.  tw.  0.  D. 

And  now  oome  the  parties  by  connsel,  and  the  defendant  files 
his  demurrer  to  the  complaint,  and  said  demurrer,  upon  argu- 
ment, is  submitted  to  the  court,  and  upon  consideration  thereof 
is  sustained,  and  leave  is  given  the  plaintiff  to  file  an  amended 
complaint,  which  is  now  done  (or  whereto  the  plaintifiT  excepts, 
and  leave  is  given  him  to  file  an  additional  paragraph,  which  is 
now  here  done),  and  the  defendant  now  here  files  his  demurrer  to 
said  amended  complaint  (or  said  additional  paragraph  of  said 
complaint),  which  is  by  the  court  sustained,  whereto  the  plaintiff 
excepts  (or  which  is  by  the  court  overruled,  whereto  the  defend- 
ant excepts,  and  now  here  files  his  ans  Arer)  or^and  said  defendant  is 

required  to  file  his  answer  thereto  on  or  before  the day  of 

the  term). 

No.  12. 
To  the  complaint,  mi^oinder  of  causes  of  action. 

A.  B.  V8.  C.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  files 
his  demurrer  to  the  plaintiff's  complaint,  assigning  for  cause  that 
there  is  a  misjoinder  of  causes  of  action,  and  upon  argament  the 

court  sustain  said  demurrer  and  adjudge  that causes  are 

improperly  joined,  whereupon  it  is  ordered  that  there  be  dock- 
eted    separate  actions  between  the  parties,  and  that  the 

plaintiff  be  required  to  file  separate  complaints  against  said  de- 
fendant in  said  separate  actions  upon  said  several  causes  (or  that, 
upon  argument,  said  demurrer  is  overruled)  (no  available  excep- 
tion can  be  taken  to  any  ruling  upon  such  demurrer).^ 

No.  13. 
To  complaint,  noAjoinder  of  ^aintiflkt. 
A.  B.  V8.  C.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  hav- 
ing filed  his  demurrer  to  the  plaintiff's  complaint  because  of  the 

>  2  R.  S.  1876,  68,  §  51. 
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failure  of  said  plaintiff  to  make  E.  F.  a  party  plaintiff,  which  de- 
murrer iSj  upon  argument,  sustained,  and  now  here,  by  leave  of 
court,  said  plaintiff,  at  his  costs,  amends  his  complaint  by  adding 
the  name  of  said  E.  F.  as  party  plaintiff  (or,  upon  argument,  is 
sustained,  whereto  the  plaintiff  excepts)  (or,  upon  argument,  is 
overruled,  whereto  the  defendant  excepts). 

Xal4. 

To  oomplaint,  iioiqoinder  of  defendants. 
A.  B.  vs.  G.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  files 
his  demurrer  to  the  plaintiff's  complaint  for  the  nonjoinder  of 
E.  F.  and  G.  H.  as  defendants  in  said  action,  and  the  court,  upon 
argument  and  consideration,  sustain  said  demurrer,  and,  by  leave 
of  court  and  at  his  costs,  said  plaintiff  amends  his  complaint  by 
adding  the  names  of  said  E.  F.  and  G.  H.  as  defendants,  and  this 
cause  is  continued  at  the  plaintiff's  costs  (or,  and  said  parties 
so  made  defendants,  now  here  enter  their  appearance  herein)  (or, 
said  court,  upon  argument,  sustain  said  demurrer,  whereto  the 
plaintiff  excepts)  (or,  said  court  overrule  said  demurrer,  whereto 
the  defendant  excepts). 

Na  15. 

To  the  complaint,  for  want  of  jurisdiction  of  the  person  or  snljeet  matter. 

A.  B.  V8.  C.  D. 

And  now  comes  the  plaintiff  by  counsel,  and  the  defendant 
upon  special  appearance  files  his  demurrer  to  the  complaint, 
because  the  same,  as  he  alleges,  shows  want  of  jurisdiction  of  the 
person  of  the  plaintiff,  and  the  court  having  heard  the  argument 
of  counsel,  sustain  said  demurrer,  whereto  the  plaintiff  excepts 
(or,  the  court,  upon  argument,  overrule  said  demurrer,  whereto 
the  defendant  excepts)  (or,  now  come  the  parties  by  counsel,  and 
the  defendant  files  his  demurrer  to  the  complaint,  alleging  for 
cause  that  the  same  shows  that  the  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action,  and  the  court,  upon  argument 
and  due  consideration,  sustain  said  demurrer,  whereto  the  plaint- 
iff excepts)  (or,  and  the  court,  upon  argument  and  due  consider- 
ation, overrule  the  same,  whereto  the  defendant  excepts). 
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No.  16. 
To  complaint,  another  action  pending. 
A.  B.  V8.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  files 
his  demurrer  to  the  complaint,  and  for  ground  of  demurrer  al- 
leges that  the  complaint  shows  another  action  pending  between 
the  same  parties  for  the  same  cause,  and  the  court,  upon  argument 
and  due  consideration,  sustain  said  demurrer,  whereto  the  plaint- 
iff excepts  (or,  the  court  upon  argument  and  due  consideration, 
overrule  said  demuVrer,  whereto  the  defendant  excepts). 

Na  17. 
To  complaint,  for  want  of  capacity  in  the  plaintiff  to  cme. 

A.  B.  V8.  G.  T>. 

Gome  now  the  parties,  and  the  defendant  files  his  demurrer  to 
the  complaint,  assigning  for  caase  that  the  plaintiff,  as  is  shown 
by  the  complaint,  has  no  legal  capacity  to  sue;  and  thereupon  the 
court,  after  argument  and  due  consideration,  sustain  said  de- 
murrer; whereto  the  plaintiff  excepts  (or,  and  the  court  upon 
argument  and  due  consideration,  overrule  said  demurrer,  whereto 
the  defendant  excepts). 

No.  18. 
The  answer,  and  subsequent  steps. 
A.  B.  V8.  0.  D. 

And  now  here  come  the  parties  by  counsel,  and  the  defendant, 
on  leave  (or  in  response  to  a  rule  against  him),  files  his  answer, 

in  paragraphs,  to  the  plaintiff's  complaint  (or  to  the 

paragraph  of  the  plaintiff 's  complaint).    And  it  is  or- 
dered that  the  plaintiff  file  his  reply  thereto  (or  to  the 

paragraph  thereof). 

Na  19. 

Demurrer  to  answer. 
A.  B.  V8.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  plaintiff  files 
his  demurrer  to  the  defendant's  answer  (or  to  the para- 
graph thereof),  and  the  same  is  set  down  for  argument  on  the 
day  of  the  term. 
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Ko.  20. 
Depmrrer  to  answer,  argmnent  and  disposition  ot  ' 
A.  B.  ve.  C.  D. 

And  now  come  the  parties  by  counsel,  and  the  demurrer  to  the 
answer  heretofore  filed  comes  on  for  argument,  or  (the  plaintiflF 
files  his  demurrer  to  the  defendant's  answer,  and  the  argument 
thereupon  is  heard),  and,  upon  argument  and  due  consideration, 
the  said  demurrer  is  sustained,  whereto  the  defendant  excepts 
(or  said  demurrer  is  overruled,  whereto  plaintiff  excepts)  (or  the 

court  sustain  said  demurrer  as  to  the paragraph,  whereto 

the  defendant  excepts,  and  overrule  said  demurrer  as  to  the 

paragrapli  of  said  answer,  whereto  said  plaintiff  excepts) 

(or  sustain  said  demurrer  to  said  answer,  and  leave  is  given  de- 
fendant to  amend  his  answer,  which  is  now  done,  and  the  plaintiff 
files  his  reply)  (or  said  plaintiff  is  required  to  file  his  reply  on 
or  before  the day  of  the  term). 

No.  81. 
Reply  and  demurrer,  and  disposition  thereof. 

A.  B.  vs.  0.  D, 

Now  come  the  parties  by  counsel,  and  the  plaintiff  by  leave  of 
court  (or  in  discharge  of  the  rule  heretofore  entered  against  him) 
files  his  reply  in paragraphs  and  the  defendant  files  his  de- 
murrer thereto  (or  his    demurrer  to  the  and  

paragraphs  thereof;  and  the  court,  upon  argument  and  due  con- 
sideration, sustain  said  demurrer,  whereto  the  plaintiff  excepts, 

or  sustain  said  demurrer  to  the  paragraph,  whereto  the 

plaintiff  excepts,  and  overrule  the  same  as  to  the paragraph, 

thereto  the  defendant  excepts)  (or  overrule  said  demurrer,  where- 
to the  defendant  excepts)  (or  sustain  said  demurrer  to  said  reply, 
and  leave  is  given  the  plaintiff  to  amend  the  same  at  his  costs, 
"which  is  done,  and  said  defendant  files  his  demurrer  to  said 
amended  reply,  which  is  upon  argument  sustained,  whereto  the 
plaintiff  excepts)  (or  which  is  upon  argument  overruled,  whereto 
the  defendant  excepts). 
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No.  22. 

DenmiTers  to  eyidence. 
A,  B.  vs.  C.  D. 

Come  now  the  parties  by  counsel,  and  the  plaintiff  having 
rested  his  case,  the  defendant  now  having  reduced  the  evidence 
to  writing,  files  the  same  and  also  his  demurrer  thereto,  and  the 
court  having  heard  the  argument  of  counsel,  and  being  suffi- 
ciently advised,  sustain  said  demurrer,  whereto  plaintiff  excepts 
(here  follows  the  final  judgment)  (or  the  court,  upon  argument 
and  due  consideration,  overrule  said  demurrer,  whereto  defend- 
ant excepts)  (and  where  damages  are  to  be  assessed,  say,  and  time 
is  given  the  plaintiff  to  assess  his  damages). 

Na  28. 
Motion  to  strike  out  part  of  a  pleading,  and  action  of  the  ooart  there(  il 
A.  B.  vs.  C.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant 
moves  the  court  to  require  the  plaintiff  to  separate  the  two  parts 
of  the  complaint  (or  answer)  (or  reply),  composing  but  a  single 
paragraph,  into  two  separate  paragraphs,  and  the  court  having 
heard  the  argument  of  counsel,  sustain  said  motion,  and  sud 
plaintiff  (or  defendant)  is  required  to  amend  his  complaint  (or 
answer)  (or  reply)  by  separating  the  matter  therein  into  two  par- 
agraphs, which  is  now  here  done  (or  whereto  the  plaintiff  (or 
defendant)  excepts,  and,  refusing  to  comply  with  said  ruling,  said 
action  is  by  the  court  dismissed  (or  the  defendant's  answer  is 
stricken  out  at  his  cost,  to  which  the  plaintiff  (or  defendant)  ex- 
cepts,, and  now  tenders  his  bill  of  exceptions,  which  is  signed, 
filed  and  made  part  of  the  record)  (or  which  motion  is  sustained, 
and  the  plaintiff  (or  defendant)  is  required  to  separate  the  causes 
of  action  (or  defense)  in  said  complaint  (or  answer)  into  two  par- 
agraphs, whereto  said  plaintiff  (or  defendant)  excepts,  and  files 
his  bill  of  exceptions,  and  so  amends  said  complaint  (or  answer) 

(or  reply). 

Ko.  24. 

To  strike  out  or  expunge  pleadings  or  parts  of  pleadings. 
A.B,w.C.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  (or 
the  plaintiff)  moves  to  expunge  the  complaint  (or  reply)  (or  the 
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paragraph  of  the  complaint)  (or  reply)  (or  a  part  of  the 


complaint)  (or  reply)  (or  part  of  the  paragraph  of  the 

complaint  (or  reply)  (or  the  answer)  (or  the paragraph  of 

the  answer)  (or  part  of  the  answer)  (or  part  of  the para- 
graph of  the  answer);  and  the  court,  upon  argument  and  due 
consideration,  sustain  said  motion  and  expunge  said  complaint 
(or  said  answer)  (or  said  reply)  (or  said  paragraph  of  said  com- 
plaint) (or  said  answer)  (or  said  reply)  (or  said  part  of  said  par- 
agraph of  said  complaint)  (or  said  answer)  (or  said  reply),  whereto 
the  defendant  (or  the  plaintiff)  excepts,  and  files  his  bill  of  ex- 
ceptions (or days  are  given  him  to  file  his  bill  of  excep- 
tions). 

No.  25. 

To  make  pleadings  more  certain. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  defendant  (or 
plaintiff)  moves  the  court  to  require  the  plaintiff  (or  defendant) 

to  make  the  complaint  (or  reply)  (or  the paragraph  of 

the  complaint)  (or  reply)  (or  the  answer)  (or  the para- 
graph of  the  answer)  more  certain;  and  thereupon  the  court,  upon 
argument  and  due  consideration,  sustain  said  motion,  and  said 
defendant  (or  said  plaintiff)  is  now  here  required  by  amendment 
to  make  said  complaint  (or  said paragraph  of  said  com- 
plaint) (or  said  reply)  (or  said paragraph  of  said  reply) 

(or  said  answer)  (or  said paragraph  of  said  answer)  more 

certain;  whereto  the  said  defendant  (or  said  plaintiff )  excepts 
(or  said  motion  is  overruled,  whereto  the  said  plaintiff  (or  de- 
fendant) excepts). 

No.  26. 

For  a  continuance. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  plaintiff  (or 
defendant)  files  his  affidavit  and  moves  the  court  for  a  continu- 
ance, which  motion  is,  upon  due  consideration,  sustained,  and 
this  cause  is  continued  till  the  next  term,  at  the  costs  of  the 
plaintiff  (or  defendant);  whereto  the  plaintiff  (or  defendant) 
excepts,  and  files  his  bill  of  exceptions,  which  is  now  signed, 
filed  and  made  part  of  the  record.  It  is  therefore  considered  by 
Vol.  I.— 57 
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the  court,  upon  motion  of  the  defendant  (or  plaintifiF),  that  the 

defendant  (or  plaintiff)  recover  of  the  plaintiff  (or  defendant) 

the  costs  occasioned  by  said  continuance  (or,  which  motion  is 

overruled  and  said  continuance  is  refused,  whereto  plaintiff  or 

defendant)  excepts,  and  ten  days'  time  is  given  to  file  a  bill  of 

exceptions)  (or,  and  now.  files  his  bill  of  exceptions,  which  is 

made  part  of  the  record). 

No.  27. 

For  a  change  of  venue. 
A.  B.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  the  plaintiff  (or  de- 
fendant) files  his  affidavit,  and  moves  the  court  for  a  change  of 
venue  from  the  judge  of  this  court  (or  from  the  county),  and  the 
court  having  examined  the  said  affidavit,  upon  due  consideration, 
sustain  said  motion,  and  said  change  of  venue  is  now  here  granted 

to circuit  (or  superior)  court,  and  it  is  ordered  that  the 

same  be  perfected  within days,  and  upon  the  payment  or 

.tender  of  the  costs  of  said  change  of  venue  by  said  plaintiff  (or 
said  defendant)^  the  clerk  is  directed  to  make  the  proper  tran- 
script and  forward  the  papers  according  to  law,  or  (said  motion 
is  sustained,  and  said  cause  is  set  down  before  Hon.  W.  R,  judge 

lof  the  superior  court  of '—  county,  on  the day  of  the 

present  term).  (If  either  party  desire  to  except,  say,  to  which 
ruling  the  plaintiff  (or  defendant)  excepts,  and  time  is  given  to 

file  a  bill  of  exceptions.) 

No.  88. 

For  a  change  of  venne  fkt>m  both  the  judge  and  the  countj. 

A.  B.  vs.  C.  D. 

And  now  here  the  plaintiff  (or  defendant)  files  his  affidavit, 
and  moves  the  court  for  a  change  of  venue  from  the  judge  of 
this  court  and  from  the  county,  and  the  court  having  inspected 
said  affidavit,  sustain  said  motion,  and  the  venue  of  said  cause  is 

changed  to  the circuit  court,  before  the  Hon. ■, 

judge  of  the judicial  circuit  (or  said  cause  is  set  down  for 

trial  in court  before ,  an  attorney  at  law  of  said 

court,  agreed  upon  by  the  parties  in  open  court,  said  agreement 
being  reduced  to  writing,  and  signed  and  filed  in  said  cause). 
And  it  is  further  ordered  that  the  change  be  perfected  on  or  be- 
fore the day  of  the  present  term. 
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No  29. 

For  a  change  of  yenne  and  order  appointing  a  judge  under  the  statute, 

where  no  regular  judge  can  be  liad. 

A.  B,  vs.  0.  D, 

And  now  come  the  parties  by  coansel,  and  the  plaintiff  (or  de- 
fendant) files  his  affidavit,  and  moves  for  a  change  of  venue  from 
before  the  Hon.  W.  G.  H.,  judge  of  this  court,  and  the  court, 
upon  due  examination  and  consideration,  sustain  said  motion, 
and  inasmuch  as  no  judge  of  any  court  of  record  can  be  had, 
the  court  now  here  selects  in  writing  E.  F.^  G.  H.  and  I.  J.,  three 

competent  attorneys  of county,  and  the  plaintiff  having 

stricken  off  the  name  of  s^id  E.  F.,  and  the  defendant  I.  J.,  said 
G.  H.  is  now  here  appointed  special  judge  to  try  said  cause,  and 
the  same  is  set  down  before  him  on  the day  of  the  pres- 
ent term,  to  all  which  orders  and  rulings  of  the  court  the  plaintiff 

(or  defendant)  excepts,  and days'  time  is  given  to  file  a 

bill  of  exceptions. 

No.  80. 

Proof  of  publication,  and  motion,  upon  special  appeanmoe,  to  qoash  pub- 
lication for  insufficiency  of  affidavit. 

A.  B.  vs.  0.  T>. 

And  now  comes  the  plaintiff  and  makes  due  proof  of  publica- 
tion, and  the  defendant,  by  J.  G.,  his  attorney,  enters  a  special 
appearance,  and  moves  to  quash  the  notice  herein  and  dismiss  the 
action  for  want  of  a  sufficient  affidavit  of  publication;  and  the 
court,  upon  argument  and  due  consideration,  sustain  said  motion 
and  quash  said  publication  and  dismiss  said  action,  whereto  the 
plaintiff  excepts  (then  follows  a  judgment  for  costs),  and  said 
plaintiff  now  files  his  bill  of  exceptions  (or  the  court,  upon  due 
consideration,  quash  said  publication,  and  leave  is  given  the 
plaintiff  to  file  a  sufficient  affidavit  at  his  costs,  which  is  done,  and 
this  cause  is  continued  for  further  process)  (or,  and  the  court, 
upon  argument  and  due  consideration,  overrule  said  motion, 
whereto  the  defendant  excepts  and  files  his  bill  of  exceptions) 
(or,  and  time  is  given  him  to  file  his  bill  of  exceptions). 
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No.  81. 
To  quash  aheriff 's  return,  and  leave  to  amend  return. 

A.  B.  V8.  C.  D. 

And  now  comes  the  plaintiff  by  counsel,  and  the  defendant 
enters  his  special  appearance  and  moves  the  court  to  quash  the 
sheriff 's  return  herein,  because  the  same  is  insufficient,  and  the 
court,  upon  argument  and  consideration,  sustain  said  motion,  and 
said  return  is  now  here  quashed;  and  upon  motion  of  the  plaint- 
iff, the  cause  is  continued  at  his  costs,  with  leave  to  issue  alias 
summons  (or,  and  the  court,  upon  argument  and  consideration, 
having  intimated  an  opinion  against  the  sufficiency  of  the  return, 
the  plaintiff,  on  leave,  introduces  the  sheriff  and  makes  proof  suffi- 
cient in  the  opinion  of  the  court  to  justify  a  proper  return,  and 
thereupon  the  sheriff  is  directed  to  amend  his  return,  whereto  the 

defendant  excepts,  and days'  time  is  given  him  to  file  his 

bill  of  exceptions). 

Na32. 

Ne  exeat,  and  arrest  and  balL 

(There  is  nothing  peculiar  in  this  proceeding;  the  orders  upon  motion  to 
quash  attachment  or  other  special  proceeding  may  be  consulted  in  motioo  to 
quash  either  of  these  proceedings.) 

No.  88. 

Simple  defoult 
A.  B.  m  0.  D. 

And  now  comes  the  plaintiff  by  counsel,  and  the  defendant 
being  three  times  called,  comes  not,  but  herein  makes  default, 
and  it  appearing  that  the  defendants  have  been  duly  served  with 
process  more  than  ten  days  before  the  present  term  of  the  court, 
it  is  considered  that  the  matters  and  things  set  forth  ia  the  com- 
plaint are  true,  but  the  plaintiff  not  being  ready  to  proceed, 
further  day  is  given. 

No.  84. 

Deftmlt  against  part,  and  vnggeation  ci  non<4erviee  as  to  part  of  defend- 
ants. 
A.  B.  vs.  0.  D.  and  E.  F. 

And  now  comes  the  plaintiff  by  counsel,  and  the'plaintiff  sug- 
gests that  process  has  not  been  served  upon  defendant  E.  F.,  but 
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moves  for  a  default  against  said  defendant  C.  D.,  and  the  last 
named  defendant  being  three  times  called,  comes  not,  bat  herein 
makes  default,  and  it  appearing  that  process  has  been  duly  served 
upon  him  more  than  ten  days  before  the  present  term,  it  is  con- 
sidered that  the  matters  and  things  set  forth  in  the  complaint 
are  true,  but  the  plaintiff  not  being  ready  to  proceed  further 
against  him,  day  is  given,  and  as  to  the  said  defendant  E.  F., 
this  cause  is  continued  for  process. 

Na85. 
On  fSailare  of  the  defendant  to  answer. 
A.  B.  vs.  0.  D. 

And  now  comes  the  plaintiff  by  counsel,  but  the  defendant, 
having  heretofore  appeared,  and  having  been  ruled  to  answer, 
but  having  failed  to  answer,  and,  being  called,  says  nothing.  It 
is  therefore  adjudged  that  the  matters  and  things  set  forth  in  the 
complaint  are  taken  as  confessed,  and  that  they  are  true.  But 
the  plaintiff  not  being  ready  to  proceed,  further  day  is  given. 

No.  86. 
Appointment  of  a  guardian  ad  litem,  and  filing  an  answer. 


A.  B.  vs.  C.  D.,  E.  F,  and  G.  H. 

And  now  comes  the  plaintiff  by  counsel,  and  shows  to  the 
court  that  the  defendants  are  all  minors  under  the  age  of  twenty- 
one  years  (or  where  there  are  several  defendants,  part  of  whom 
are  minors,  say  that  G.  H.  and  E.  F.,  two  of  said  defendants,  are 
minors,  etc.),  and  prays  the  court  to  appoint  a  guardian  ad  litem 
for  them;  and  thereupon  it  is  ordered  that  F.  Y.  be,  and  he  is 
hereby  appointed  guardian  ad  litem,  for  said  infant  defendants, 
who  now  here  files  their  answer  to  the  plaintiff's  complaint. 

Na87. 

In  case  of  occupying  claimants  intervening,  in  action  for  poasession  of 

real  estate. 
A.  B.  vs.  0.  D. 

And  now  here  the  plaintiff  having  heretofore  prevailed  in  an  ac- 
tion for  the  possession  of  lot ,  in  the  town  of  B , 

comes  now  the  defendant  and  files  his  intervening  complaint,  ac- 
cording to  the  provisions  of  the  statute  in  such  cases  made  and 
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provided,  setting  up  that  he  has  color  of  title,  and  that  he  has  in 
good  faith  made  lasting  and  valuable  improvements  (or  that  he 
purchased  the  same  in  good  faith  at  sheriff's,  (or  guardian's)  (or 
administrator's  or  executor's)  sale,  and  that  the  purchase  money 
was  applied  to  the  payment  of  a  claim  against  the  plaintiffs  or 
for  which  they  were  liable) ;  and  thereupon  it  is  ordered  that  the 

plaintiff  file  his  answer  thereto,  on  or  before  the day  of 

the term.     (The  subsequent  orders  in  such  a  case  are  like 

similar  steps  in  other  actions.) 

No.  38. 
In  case  of  surety. 

A.  B.  vs.  0.  D.,  E.  F.  and  G.  H. 

And  now  here  comes  the  plaintiff  by  counsel,  and  said  defend- 
ants also  come,  and  said  defendant  £.  F.  files  his  cross  complaint, 
setting  up  that  he  is  surety  to  the  other  defendants,  and  said 
other  defendants  C.  D.  and  G.  H.  now  enter  their  appearance  to 
said  cross  complaint,  said  C.  D.  admitting  the  allegation  of  the 
same,  it  is  as  to  him  taken  as  confessed;  but  said  G.  H.  now  files 
his  answer  thereto  and  the  said  E.  F.  files  his  reply,  and  thereupon 
the  plaintiff  moves  for  judgment  against  all  said  defendants  for 
want  of  an  answer,  all  of  them  having  appeared;  and  no  cause 
being  shown  why  judgment  should  not  be  rendered  against  them, 
said  plaintiff's  complaint  is  taken  as  true,  and  the  plaintiff*  having 
proved  his  damages,  it  is  considered  as  (following  the  form  of  a 
final  judgment  against  all  the  defendants,  then  proceed),  and  as 
to  said  issues  between  said  several  defendants  concerning  said 
suretyship  of  said  E.  F.,  this  cause  is  continued  (or,  after  reciting 
the  appearance  of  the  plaintiff  and  defendant  E.  F.,  say,  and  said 
E.  F.  now  files  his  cross  complaint  against  said  other  defendants, 
alleging  suretyship  and  praying  process  against  them,  thereupon 
it  is  ordered  that  process  issue  against  said  other  defendants,  com- 
manding them  to  answer  the  cross  complaint  at  the  next  term) 

(or  on  or  before  the day  of  the  present  term),  to  which 

time  the  hearing  of  the  issues  upon  said  cross  complaint  is  con- 
tinued, and  then,  and  now  comes  the  plaintiff  and  upon  his  motion 
for  judgment  (proceed  as  in  case  of  default  or  failure  to  answer, 
siij>ra,  and  to  final  judgment  against  all  the  defendants,  as  in 
the  precedents.) 
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ORDERS  IN  EYIDENGE. 

Xa  39. 

Motion  to  suppress  depositions. 
A.  B.  vs.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  plaintiff  (or  defend- 
ant) moves  the  court  to  suppress  the  deposition  of  W.  P.,  taken 
in  behalf  of  the  defendant  (or  plaintiff),  or  questions  and  answers 

No. ,  in  the  direct  (or  redirect)  (or  cross)  examination  of 

C.  C,  a  witness  examined  by  the  plaintiff  (or  defendant);  and  the 
court,  upon  due  consideration,  sustains  said  motion  (or  overrules 
said  motion)  (or  sustain  said  motion  as  to  questions  and  answers 
of  C.  C,  and  overrule  the  same  as  to  questions  and  an- 
swers   of  W.  P.);  whereto  the  plaintiff  (or  defendant)  ex- 
cepts, and  time  is  given  during  the  term  to  file  a  bill  of  excep- 
tions.^ 

No.  40. 

Attachment  against  a  witness  for  failure  to  attend  or  testify. 

The  State  of  Indiana  vs.  C.  D. 

Now  comes  the  plaintiff,  in  an  action  between  J.  A.  and  C. 
W.,  now  in  hearing,  and  shows  to  the  court  that  the  defendant, 
a  witness  duly  summoned  to  testify  in  said  cause  in  his  behalf, 
fails  or  refuses  to  appear  in  court  so  to  testify  (or  W.  P.,  a  wit- 
ness duly  summoned  and  appearing  in  court,  refuses  to  testify). 
It  is  thereupon  ordered  (in  case  where  the  witness  refuses  to  ap- 
pear) that  an  attachment  issue  against  him,  and  that  the  sheriff 
bring  him  forthwith  into  court  to  answer  for  such  contempt; 
and  said  "W.  P.,  now  being  brought  into  court,  and  failing  to 
purge  himself  of  said  contempt,  but  having  testified,  it  is  ad- 
judged that  the  said  witness  make  his  fine  to  the  state  of  Indi- 
ana in  the  sum  of  dollars,  that  he  pay  the  costs  of  the 

attachment,  and  that  he  stand  committed  till  the  fine  and  costs 
are  paid  (or  where  the  contempt  consists  of  refusal  to  testify, 
say,  and  said  witness  being  admonished  by  the  court,  but  per- 

*  No  great  particularity  in  this  class  of  ordeis  is  necessary,  as  no  error  can 
be  reserved  upon  any  ruling  upon  such  a  motion,  without  a  bill  of  exceptions, 
in  which  the  necessary  particularity  must  be  observed. 
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sisting  in  his  refusal  to  testify,  he  is  adjudged  guilty  of  contempt, 
and  it  is  thereupon  ordered  that  he  be  committed  to  the  county 
jail  till  he  shall  consent  to  testify;  and  now,  having  been  com- 
mitted, he  signifies  his  willingness,  and  is  brought  into  court  and 
testifies,  and  is  discharged  upon  payment  of  costs  (or  fine  and 
costs)  (or  that  he  pay dollars  costs). 

Na  41. 

Production  and  inspection  of  books,  papers  and  docnments. 

A.  B.  V8.  C.  D. 

Now  come  the  parties  by  counsel,  and  the  defendant  shows  to 
the  court  by  affidavit,  that  it  is  necessary,  in  order  to  enable  him 
to  plead  and  to  prepare  his  defense  (or  the  plaintiff  now  shows  to 
the  court  by  affidavit,  that  it  is  necessary  to  the  prosecution  of 
his  action  (or  to  perfect  his  pleading),  to  have  inspection  of  cer- 
tain books  (or  papers)  (or  documents),  describing  them  as  in  the 
affidavit),  and  also  shows  that  proper  notice  of  said  motion  has 
been  given  the  plaintiff  (or  defendant),  and  the  court  having  in- 
spected said  affidavit  and  heard  the  allegations  and  proofs  of  the 
parties,  it  is  now  here  ordered  that  said  books  (or  papers)  (or 
documents)  be  deposited  with  the  clerk  in  open  court,  for  the  in- 
spection of  the  plaintiff  (or  defendant),  on  or  before  the • 

day  of  the  terra,  there  to  remain  for ,  whereto  the  defend- 
ant (or  plaintifl^  excepts). 

No.  42. 

In  a  motion  to  take  depositions  of  a  party. 
A.  B.  V8.  C.  D. 

And  now  come  the  parties  by  counsel,  and  upon  motion  of  the 
plaintiff  (or  defendant),  it  is  ordered  that  said  plaintiff  (or  defend- 
ant) have  leave  to  examine  said  plaintiff  (or  defendant)  as  a  witness, 
by  taking  his  deposition  before  a  proper  officer,  due  notice  thereof 
being  given  him  five  days  before  the  time  of  taking  the  same.   . 

(Notice  having  been  given,  and  the  said  defendant  (or  plaintiff) 
having  refused  to  appear,  the  same  should  be  made  known  to  the 
court,  and  an  order  will  be  made  against  the  party  refusing  to 
testify,  as  follows): 
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No.  43. 
Upon  ftdlure  of  party  to  testify. 
A.  B.  V8.  0.  D. 

And  now  comes  the  plaintiff  (or  defendant)  and  shows  by  affi- 
davit that  said  defendant  (or  plaintiff)  being  notified,  refused  to 
appear  before  0.  G.,  a  notary  public  of  county,  and  per- 
mit his  deposition  to  be  taken,  and  it  is  thereupon  on  motion 
ordered  that  he  be  required  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  such  failure.  And  thereupon  said  de- 
fendant (or  plaintiff)  now  comes  and  shows  a  satisfactory  excuse 
for  not  appearing  in  response  to  said  notice,  and  time  is  given 
him,  and  it  is  ordered  that  he  be  re-notified;  or  said  defendant 
(or  plaintiff)  now  comes,  but  faila  to  show  a  satisfactory  reason 
for  his  failure,  he  is  now  here  adjudged  to  be  in  contempt,  and 
it  is  ordered  that  he  be  committed  to  the  county  jail  till  he  com- 
ply with  said  order)  (or  that  he  make  his  fine  to  the  state  of 

Indiana  in  the  sum  of dollars,  that  he  pay  the  costs  hereof, 

and  that  he  stand  committed  till  fine  and  costs  are  paid)  (or,  it  is 
decreed  that  the  complaint  of  said  plaintiff  be  taken  as  confessed 
against  him)  (or  that  the  answer  of  said  defendant  be  stricken  out 
and  the  complaint  be  taken  as  confessed  against  him)  (or,  where 
the  proceeding  is  against  the  plaintiff,  that  his  complaint  be  stricken 
from  the  files,  and  that  his  action  be  and  the  same  is  hereby  dis- 
missed). (Where  fine,  or  fine  and  imprisonment,  are  the  sole 
penalties  inflicted  for  contempt,  the  order  is  usually  entitled, 
"  The  state  of  Indiana  against  the  offending  party,"  but  where 
the  penalties  partly  relate  to  the  steps  in  the  action,  no  reason  is 
perceived  why  they  may  not  be  entered  under  the  title  of  the 
cause  in  which  the  proceeding  is  had.) 

No.  44. 

In  ease  of  failure  to  comply  with  order  to  produce  books,  papers  or 

doenments. 

A.  B.  V8.  C.  D, 

Now  come  the  parties  by  counsel,  and  the  plaintiff  (or  defend- 
ant) shows  to  the  court  that  the  defendant  (or  plaintiff)  has  not 
brought  into  court  the  books  (or  papers  or  documents)  required 
to  be  produced  by  the  order  of  the  court  heretofore  entered, 
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alleging  said  failure  to  be  a  contempt,  and  moves  the  court  for 
an  attachment  against  the  defendant  (or  plaintiff)  for  said  alleged 
contempt,  and  thereupon  it  is  ordered  that  an  attachment  issue 
against  said  defendant  (or  plaintiff)  to  bring  him  into  court  to 
answer  for  said  alleged  contempt.  And  now  here  comes  said 
defendant  (or  said  plaintiff)  into  court,  in  the  custody  of  the 
sheriff,  and  asks  to  be  permitted  to  purge  himself  of  said  alleged 
contempt,  and  being  sworn  and  examined  by  counsel  and  the 
court,  but  failing  to  purge  himself,  is  adjudged  by  the  court  to 
be  in  contempt,  and  it  is  thereupon  ordered  that  he  pay  a  fine  of 

dollars,  that  he  be  committed  to  the  county  jail  until  said 

books  (or  papers  or  documents)  are  produced,  and  till  said. fine 
and  costs  are  paid  or  replevied  (or  said  defendant  (or  plaintiff) 
having  purged  himself  of  said  alleged  contempt,  it  is  ordered 
that  he  be  discharged  upon  payment  of  costs)  (or  in  case  of  com- 
mitment, and  where  the  party  relents,  the  order  may  be:  and 
now  here  the  defendant  (or  plaintiff),  consenting  to  produce  said 
books,  etc.,  is  brought  into  court  and  permitted  to  do  so,  and 
having  complied  with  the  order  of  the  court  in  this  behalf,  it  is 
ordered  that  upon  payment  or  replevy  of  his  fine  and  costs  (where 
there  is  a  fine),  he  be  discharged)  (or  in  this  and  all  like  cases  where 
the  party  against  whom  a  rule  or  order  is  taken  is  unable  to  com- 
ply with  the  order,  he  should  appear  at  the  time  when  compli- 
ance is  required,  and  show  cause  why  he  cannot  comply  with  the 
order;  in  such  a  case  the  proceeding  will  be  about  as  follows  in 
the  next  form). 

No.  45. 

In  case  of  faUore  to  comply  with  order  to  produce  books,  papers  or  docu- 
ments. 
A.  B,  vs.  C.  D. 

Now  here  comes  the  defendant  (or  plaintiff),  and  in  response  to 
the  order  heretofore  entered,  requiring  him  to  produce  certain 
books  (or  papers)  in  court,  files  his  afiSdavit  alleging  that  said 
books  are  not  in  his  possession  or  under  his  control  (or  said 
papers  or  documents  are  lost  or  destroyed,  or  any  other  valid 
reason  why  the  order  cannot  be  complied  with),  and  thereupon 
the  said  defendant,  having  been  examined  upon  oath  in  open 
court  by  counsel  and  the  court,  it  is  ordered  that  the  said  order 
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be  discharged  (or  if  the  excuse  be  not  satisfactory  to  the  court, 
the  order  will  be,  But  the  court  not  being  satisfied  with  the  ex- 
cuse offered  by  the  defendant  (or  plaintift),  for  failure  to  produce 
said  books,  etc.,  it  is  ordered  that  he  produce  the  same  in  com- 
pliance with  said  order,  by o'clock ,  and  upon  failure 

that  he  be  adjudged  in  contempt.     And  now  here  at 

o'clock,  said  defendant  (or  plaintiff)  having  failed  to  produce  said 
books,  etc.,  it  is  ordered  that  an  attachment  issue  herein,  com- 
manding the  sheriff  to  arrest  him  and  bring  him  before  the  court 
to  answer  for  his  contempt,  and  thereupon  the  defendant  comes 
into  court  in  the  custody  of  the  sheriff,  and  it  is  thereupon 
ordered,  etc.,  as  in  last  form. 

No.  46. 

Where  a  party  suminoned  to  testify  in  behalf  of  his  adversary,  fails  to 

appear  or  reftises  to  testify. 
A.  B.  V8.  C.  D. 

Now  here  comes  the  plaintiff  (or  defendant),  but  the  defend- 
ant (or  plaintiff),  although  appearing  by  counsel,  is  personally 
absent;  thereupon  the  plaintiff  (or  defendant)  shows  to  the  court 
that  the  defendant  (or  plaintiff)  has  been  duly  served  with  a  sub- 
poena commanding  him  to  appear  before  a  proper  officer  and 
testify  in  behalf  of  the  plaintiff,  and  that  he  has  purposely  refused 
to  appear.  And  thereupon,  on  motion  of  said  plaintiff,  it  is  or- 
dered that  the  defendant's  answer  be  stricken  out,  and  that  the 
complaint  be  taken  as  confessed,  whereto  the  defendant  excepts 
(or  thereupon,  on  motion  of  the  defendant,  it  is  ordered  that  the 
plaintiff's  action  be  dismissed,  at  his  costs;  whereto  the  plaintiff 
excepts)  (or  where  he  appears  and  refuses  to  testify,  after  recit- 
ing the  fact,  say,  it  is  thereupon  ordered  that  said  defendant's 
answer  be  stricken  out  (or  that  the  plaintiff's  action  be  dismissed, 
at  his  cost). 

ORDERS  UPON  THE  TRIAL 

Kbmabks. — The  proceedings  at  the  trial,  such  as  the  objections  and  mo- 
tions of  counsel  and  the  rnlings  of  the  coart,  are  not  recorded  by  the  clerk  in 
the  order  book,  and  are  therefore  not  embraced  in  what  are  termed  orders, 
and  objection  can  only  be  taken  to  the  rulings  of  the  court  thereon  by  bill  of 
exceptions. 

The  two  forms  following  give  the  usual  forms  of  the  orders  in  a  Jury  trial, 
and  those  following,  of  a  trial  by  the  court  and  by  other  methods. 
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No.  47. 

Trial  order. 
A.  B.  V8.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  issues  being  joined, 
come  the  jurors  of  the  jury,  to  wit  (here  insert  the  names),  twelve 
good  and  lawful  men,  duly  elected,  tried  and  sworn,  who,  having 
heard  the  evidence  and  arguments  of  counsel,  and  having  received 
their  charge  from  the  court,  now  retire  in  charge  of  G.  A.,  a 
bailiff  duly  sworn,  to  consider  of  their  verdict,  and  now  return 
into  court  their  verdict  (here  insert)  (or,  and  also  the  interroga- 
tories and  answers  thereto,  which  are  in  the  words  and  figures 
following,  to  wit  (here  insert  the  interrogatories  and  answers). 

No.  48. 
Trial  order  where  there  are  a^joomments^  with  forms  of  verdict 

A.  B.  vs.  C.  D. 

Kow  come  the  parties  by  counsel,  and  the  issues  being  joined, 
come  the  jurors  of  the  jury,  to  wit  (here  insert  the  names  of  the 
jurors,  christian  and  surnames  in  full),  twelve  good  and  lawful 
men,  duly  elected,  tried  and  sworn,  who,  having  h^rd  the  state- 
ment of  the  case  by  counsel,  and  been  duly  cautioned  by  the  court, 
are  permitted  to  disperse  until  to-morrow  morning. 

(Title.)  And  now  again  come  the  parties  by  counsel,  and 
come  also  the  said  jurors  of  the  jury,  to  wit  (here  insert  names), 
who,  having  heard  part  of  the  evidence,  and  having  been  again 
cautioned  by  the  court,  are  again  permitted  to  disperse  until  to- 
morrow morning. 

(Title.)  And  now  again  come  the  parties  by  counsel,  and 
come  also  the  jurors  of  the  jury,  to  wit  (here  insert  the  names), 
who,  having  heard  the  remainder  of  the  evidence  and  part  of  the 
argument  of  counsel,  and  having  again  been  cautioned  by  the 
court,  are  permitted  to  disperse  till  to-morrow  morning. 

(Title.)  And  now  again  come  the  parties  by  counsel,  and 
also  come  the  jurors  of  the  jury,  to  wit  (here  inselrt  the  names), 
who,  having  heard  the  remainder  of  the  arguments  of  counsel, 
and  having  received  their  charge  from  the  court,  now  retire  to 
consider  of  their  verdict,  under  the  charge  of  0.  0.,  a  b&iliff  duly 
sworn,  and  now  return  into  court  the  following  verdict: 
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We,  the  jury,  find  for  the  plaintiff,  and  asBess  his  damages  at 
dollars.  P.  P.,  Foreman. 


(Or,  we,  the  jury,  find  for  the  plaintiff.       P.  P.,  Foreman.) 
(Or,  we,  the  jury,  find  for  the  defendant,  and  assess  his  dam- 
ages at dollars.  •  P.  P.,  Foreman.) 

(Or,  we,  the  jury,  find  for  the  defendant.       P.  P.,  Foreman.) 

These  are  the  Bpecimens  of  general  verdicts  commonly  in  use.    Special  ver- 
diets,  though  allowed,  are  in  practice  obsolete. 

No.  49. 
In  motion  for  a  venire  de  novo. 

A.  B.  vs.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  plaintiff  (or  de- 
fendant) moves  the  court  for  a  venire  de  novo^  on  account  of  the 
irregularity  (or  insufficiency)  (or  informality)  of  the  verdict,  and 
the  court,  upon  argument  and  due  consideration,  sustain  said 
motion,  and  it  is  thereupon  ordered  that  said  cause  be  retried  at 
the  next  term,  to  all  which  the  plaintiff  (or  defendant)  excepts, 
and  the  cause  is  continued.  (Or,  and  the  court,  upon  argument 
and  due  consideration,  overrule  said  motion,  whereto  said  plaint- 
iff (or  defendant)  excepts.) 

No.  50. 
In  motion  for  judgment  non  obstante  veredicto. 

A.  B.  V8.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  plaintiff  moves  the 
court  for  judgment,  notwithstanding  the  verdict  (or  the  plaintiff 
(or  defendant)  moves  the  court  to  render  judgment  upon  the 
special  findings,  notwithstanding  the  general  verdict),  and  the 
court,  upon  argument  and  due  consideration,  sustain  said  mo- 
tion, whereto  the  plaintiff  (or  defendant)  excepts  (or  the  court, 
upon  argument  and  due  consideration,  overrule  said  motion, 
whereto  the  plaintiff  (or  defendant)  excepts). 

Where  the  mobon  is  sustamed,  final  judgment  is  xendeied,  for  the  fcnm  of 
which  see  post  title  "  Final  Judgments,"  No.  66. 
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No.  51. 
In  motion  in  arrest  of  judgment. 
A.  B.  V8.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  defendant  moves 
the  court  to  arrest  the  judgment  herein  on  account  of  the  insuf- 
ficiency of  the  complaint,  and  the  court,  upon  argument  and  due 
consideration,  sustain  said  motion,  and  the  judgment  herein  is 
now  here  arrested,  whereto  the  plaintiff  now  here  excepts  (or  the 
court,  upon  argument  and  due  consideration,  overrule  said  mo- 
tion,  whereto   the  defendant  excepts). 

Where  the  motion  in  arrest  is  sustained,  there  is  no  final  Judgment,  but  it 
is  a  final  determination  of  the  case,  from  which  an  appeal  will  lie  as  from  a 
final  judgment,  and  may  be  prayed  in  like  manner;  where  the  motion  Is 
overruled,  final  judgment  follows  as  in  form  59. 

No.  62. 
In  trials  before  the  conrt  without  a  Jniy. 

A.  S.  vs.  0.  D. 

And  now  come  the  parties  by  counsel,  and  by  agreement  this 
cause  is  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury.  And  the  court  having  heard  the  evidence  and  argu- 
ments of  counsel,  find  for  the  plaintiff  (or  find  for  the  plaintiff 
and  assess  the  damages  at dollars)  (or  find  for  the  de- 
fendant) (or  find  for  the  defendant  and  assess  the  damages  at 
dollars). 

A  motion  for  a  new  trial  may  be  interposed  at  this  point,  Jost  as  if  it  were 
a  Jury  trial. 

No.  58. 

Special  jQndings. 

[Both  the  form  of  the  order  and  of  special  [findings  themselves,  will  be  best 
understood  by  inserting  a  copy  of  the  order  and  special  findings  in  a  zeoent  case 
in  practice.] 

No.  54. 
Special  findings  where  the  case  is  tried  without  a  Jury. 

State  of  Indiana  vs.  E.  G.  L.  Co.,  F.  J.  E.,  R  I.,  M.  J.  and  P.  I. 

And  now  come  the  parties  by  counsel,  and  the  defendants,  said 

G.  L.  Co.  and  said  F.  J.  R,  by  leave  of  court,  each  files  his  addi- 
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tional  answer,  to  each  of  which  additional  answers  said  plaintiff 
files  her  demurrer,  which  said  demurrers  are  by  the  court  each 
respectively  sustained,  to  which  rulings  of  the  court  said  several 
defendants  respectively  except;  and  thereupon  this  cause  comes 
on  for  hearing  upon  the  complaint,  exhibits,  cross  complaint  and 
answers  of  the  several  defendants,  said  G.  L.  Co.  and  said  K.,  and 
thereupon  the  issues  herein  are  submitted  to  the  court  by  agree- 
ment, and  said  G.  L.  Co.  requests  the  court  to  render  special 
findings  of  facts  and  conclusions  of  law  uAder  section  341  of  the 
code  of  procedure,  and  the  court  having  heard  the  evidence,  and 
being  sufficiently  advised,  render  and  file  in  said  cause  the  fol- 
lowing: 

No.  55. 
Special  findings  (where  a  case  is  tried  without  a  jury). 

And  now  here  this  cause  coming  on  to  be  heard  upon  the  com- 
plaint, the  answers  and  cross  complaint  of  said  G.  L.  Co.,  and 
the  answer  and  reply  thereto  of  the  plaintiff  and  defendant  F.  J. 
R.,  the  issues  are  submitted  to  the  court,  by  consent  of  parties, 
without  the  intervention  of  a  jury.  And  thereupon  said  defend- 
ant, said  G.  L.  Co.,  requests  the  court  to  find  specially  the  facts 
and  conclusions  of  law,  in  accordance  with  the  provisions  of  sec- 
tion 341  of  the  Indiana  code  of  procedure;  and  thereupon  the 
court  find   specially  the  following  facts,  that  is  to  say: 

1.  That  the  decree  of  foreclosure  and  order  of  sale  set  out  in 

the  complaint,  whereby  it  was,  on ,  18 — ,  adjudged 

that  there  was  due  from  said  G.  W.  H.  to  the  state  of  Indiana, 

dollars  upon  the  mortgages  mentioned  in  said  decree,  is 

still  in  full  force  and  wholly  unsatisfied. 

2.  That  said  G.  W.  H.  departed  this  life  on  or  about  the 

day  of ,  18 — . 

8.  That  no  execution  has  been  issued  upon  said  decree  since 

the  one  issued  ,  18 — ,  and  which  was  returned 

on  the day  of ,  18 — ,  upon  replevin  bail  having 

been  entered. 

4.  That  lot ,  block ,  was,  on  the  day  of 

,  18 — ,  conveyed  to  defendant  F.  J.  R,  by  said  W.  H.  G. 

and  R,  his  wife. 
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5.  That  on  the  day  of  ,  18 — ,  said  Q.  and  wife 

conveyed  said  lot ,  in  block , city,  to  said 

defendant,  the  G.  L.  Co. 

6.  That  said  G.  had  no  title  in  said  lot ,  block j 

when  the  same  was  conveyed  by  him  to  the  defendant  J. 

7.  That  said  decree  of   foreclosure  was  rendei-ed  upon  two 

several  mortgages,  one  dated ,  18 — ,  upon  said 

lot  ,  block  ,  and  the  other  dated  day  of 

,  18 — y  upon  said  lot ,  block ,  both  to  secure 

the  same  sum. 

8.  That  the  other  defendants,  beside  said  G.  L.  Co.,  have  no 
interest  in  the  property  mentioned  in  the  complaint. 

Thereupon  the  court  finds  the  following  conclusions  of  law, 
based  upon  said  findings  of  fact: 

1.  That  the  plaintiff  is  entitled  to  have  execution  for  the  satis- 
faction of  said  decree,  together  with  interest  thereon  from  the 
rendition  thereof,  and  the  costs  thereon  taxed,  to  be  satisfied  only 
by  the  sale  of  said  lot ,  block . 

2.  That  as  to  the  issue  between  the  said  defendant  G.  L.  Co. 
and  said  R.,  the  equity  is  in  favor  of  said  B.,  and  the  court  find 
for  said  B.,  and  that  upon  said  issue  he  is  entitled  to  recover  his 
costs. 

3.  That  as  to  the  issue  between  the  said  defendant  B.  and  the 
plaintiff,  the  court  find  in  favor  of  said  B. 

4.  That  as  to  all  the  other  defendants,  excepting  said  G.  L.  Co. 
and  F.  J.  B.,  said  complaint  ought  to  be  dismissed. 

G.  A.  D.,  Jud^e, 
And  now  here  said  defendant,  said  G.  L.  Co.,  in  open  court, 
excepts  to  each  and  every  of  said  conclusions  of  law,  and  said 
plaintiff  excepts  to  all  such  part  of  said  conclusion  numbered 
one  as  limits  the  enforcement  of  said  execution  to  the  sale  of 
a  single  lot,  and  also  to  the  conclusions  of  law  numbered  three 
and  four  in  whole. 

It  is  therefore  considered,  adjudged  and  decreed  that  said 
plaintiff  have  execution  upon  said  decree  mentioned  in  the  com* 

plaint,  to  wit,  the  decree  of  the court  of county, 

rendered  at  the term,  18  — ^  wherein  the  state  of  Indiana 

was  plaintiff,  and  W.  H.  G.  and  B.,  his  wife,  were  defendants,  to- 
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gether  with  costs,  and  to  be  satisfied  only  by  the  sale  of  said  lot 

— ,  block ;  and  that  the  plain  tiff  recover  of  defendant, 

said  Q.  L.  Co.,  its  costs;  that  as  to  said  defendant  F.  J.  R,  the 
plaintiff  take  nothing  by  its  suit,  and  the  defendant  recover  his 
costs;  and  that  as  to  all  the  other  defendants,  the  suit  as  to  them 
be  dismissed,  and  that  they  recover  costs;  to  all  which  consider- 
ations,  judgments  and  decrees,  respectively,  and  to  each  of  them, 
the  defendant,  said  G.  L.  Co.,  excepts,  and  prays  an  appeal  to  the 
supreme  court;  which  is  granted  upon  its  filing  its  bond  within 

thirty  days  in  the  penal  sum  of  dollars,  conditioned  ac- 

cording  to  law,  with  W.  H.  as  surety. 

No.  56. 

In  motion  for  a  new  triaL 

A.  B.  V8.  C.  D. 

Now  come  the  parties  by  counsel,  and  move  the  court  for  a 
new  trial  for  the  written  causes  now  here  filed;  and  the  court, 
having  heard  the  argument  of  counsel,  but  not  being  sufficiently 
advised,  take  time  to  consider  (or,  and  being  sufficiently  advised, 
sustain  said  motion,  and  said  verdict  is  now  here  set  aside  and 
a  new  trial  granted,  whereto  the  plaintiff  (or  defendant)  excepts) 
(or  the  court,  being  sufficiently  advised,  overrule  said  motion, 
whereto  the  plaintiff  (or  defendant)  excepts). 

No.  57. 
In  report  of  master  oommiasioner  or  referee. 

A.  B.  vs.  C.  D. 

Now  come  the  parties  by  counsel,  and  the  court,  upon  motion, 
and  by  consent  of  parties,  submit  this  case  to  J.  A.  as  referee, 
who  now  appears  in  open  court  and  is  sworn  according  to  law  (or 
to  6.  W.,  a  master  commissioner),  and  it  is  now  here  ordered 
that  the  said  referee  (or  master)  take  the  testimony  in  said  cause, 
and  that  he  report  the  same  with  his  findings  of  fact  and  conclu- 
sions of  law  thereon  at  the  next  term,  to  which  this  cause  is  con- 
tinued. 

Vol.  I.— 58 
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No.  58. 
In  report  of  master  commissioner  or  referee. 

A.  B.  V8.  C.  D. 

And  now  come  the  parties  by  counsel,  and  also  comes  said  P. 
A.,  heretofore  appointed  referee  herein  (or  said  G.  W.,  the  master 
commissioner),  to  whom  the  same  was  referred,  and  brings  into 
court  the  evidence  herein,  and  files  his  report,  setting  forth  his 
findings  of  fact  and  conclusions  of  law,  which  report  is  by  the 
court  ordered  to  be  recorded,  and  reads  as  follows,  that  is  to  saj 
(here  insert  the  report);  and  no  cause  to  the  contrary  being 
shown,  it  is  ordered  that  said  report  be  in  all  things  confirmed 
(or,  and  now  here  the  plaintiff  (or  defendant)  files  exceptions  to 
said  report,  which,  upon  argument  and  due  consideration,  are  now 
here  overruled  by  the  court,  and  said  report  is  in  all  things  con- 
firmed, whereto  the  defendant  (or  plaintiff)  excepts)  (or,  and  the 
plaintiff  (or  defendant)  now  here  files  exceptions,  which  are  by 
the  court  sustained,  and  said  report  is  set  aside  and  said  cause  re- 
ferred back  to  said  referee  (or  said  commissioner)  under  the 
former  order)  (or  that  said  cause  stand  for  hearing  as  if  no  refer- 
ence had  been  had). 

No.  59. 
In  arrest  of  judgment; 

A.  B.  vs.  C.  D. 

ISTow  come  the  parties  by  counsel,  and  the  defendant  moves  the 
court  to  arrest  the  judgment  herein  on  account  of  the  insufS- 
ciency  of  the  complaint;  and  the  court,  upon  argument  and  due 
consideration,  overrule  said  motion,  whereto  the  defendant  ex- 
cepts (then  follows  final  judgment)  (or,  and  the  court,  upon  argn- 
ment  and  due  consideration,  sustain  said  motion,  and  thereupon 
it  is  considered  that  said  judgment  be  arrested,  whereto  the 
plaintiff  excepts,  and  prays  an  appeal  to  the  supreme  court,  which 
is  granted;  and  he  now  files  his  appeal  bond,  which  is  approved 
by  the  court. 

M  OTB. — ^The  Bustaming  of  a  motion  in  arrest  and  anesting  a  judgment  is  not,  in 
the  common  acceptation,  a  final  judgment,  or  a  judgment  at  all,  but  it  is  ench  a 
final  acijudication  as  may  be  reviewed  on  appeal. 
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FINAI  JUDGMENTS. 

No.  60. 
For  the  plaintiff,  npon  demurrer;  money  demand. 

A.  B.  vs.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  court  having  heretofore 
overruled  the  defendant's  demurrer  to  the  plaintiflPs  complaint  (or 
sustained  the  plaintiflPs  demurrer  to  the  defendant's  answer),  and 
the  said  defendant  declining  to  answer  further,  but  electing  to 
stand  by  his  demurrer  (or  answer),  it  is  considered  that  the  matters 
and  things  set  forth  in  the  complaint  are  taken  as  confessed;  and 
the  plaintiff  now  here  having  given  evidence  as  to  his  damages, 
the  court  assess  the  same  at dollars.  It  is  therefore  con- 
sidered by  the  court  that  the  plaintiff  recover  of  the  defendant 

said  sum  of dollars,  to  be  levied  and  collected  without 

regard  to  valuation  or  appraisement  laws,  together  with  his  costs 
herein  expended.  And  the  said  defendant  now  here  prays  an 
appeal  to  the  supreme  court,  which  is  granted,  and  he  now  here 
files  his  appeal  bond,  with  C.  O.  as  his  surety,  conditioned  accord- 
ing to  law,  which  is  now  here  approved  by  the  court  (or,  and 
said  defendant  now  here  prays  an  appeal  to  the  supreme  court, 

which  is  granted  upon  his  filing  within  the  term  (or  within 

days)  his  appeal  bond  conditioned  according  to  law,  in  the  penal 

sum  of dollars  (the  sum  rrmst  be  fixed  by  the  court),  with 

W.  W.  and  C.  C.  as  his  sureties.) 

NoTB. — The  prayer  for  an  appeal  should  not  be  entered  unless  the  appeal 
is  actually  prayed.  But  exceptions  are  essential  in  all  cases  where  the  ruling 
is  to  be  questioned.  Hence,  when  the  clerk  makes  the  entry,  it  is  safest  to 
enter  an  exception  to  every  contested  ruling. 

No.  61. 
For  the  defendant,  upon  demurrer. 

A.  B.  V8.  C.  D. 

Now  come  the  parties  by  counsel,  and  the  court  having  sus- 
tained the  defendant's  demurrer  to  the  plaintiff's  complaint  (or 
reply)  (or  having  overruled  the  plaintiff's  demurrer  to  the  de- 
fendant's answer)  (or  the  paragraph  of  the  defendant's 
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answer),  and  the  plaintiff  declining  to  plead  further,  but  standing 
by  his  complaint  (or  his  reply)  (or  his  demurrer),  it  is  therefore 
considered  that  the  plaintiff  take  nothing  by  his  suit,  and  that  the 
defendant  recover  his  costs;  and  thereupon  the  plaintiff  prays  an 
appeal  to  the  supreme  court,  and  now  tenders  his  appeal  bond, 

with  W.  as  his  surety,  in  the  penal  sum  of dollars,  which 

is  approved,  and  said  appeal  is  granted. 

Ko.  62. 
For  the  plaintiff,  upon  oyermlinjc  a  demurrer  to  the  reply. 

A.  B.  vs.  0.  D. 

Kottr  come  the  parties  by  counsel,  and  the  court  having  hereto- 
fore overruled  the  defendant's  demurrer  to  the  plaintiff's  reply,  and 
said  defendant  electing  to  stand  by  his  demurrer,  and  thereby  ad- 
mitting the  truth  of  the  facts  in  said  reply  contained,  it  is  consid- 
ered by  the  court  that  the  plaintiff  have  judgment  upon  said 
reply,  and  recover  his  damages;  and  thereupon  the  plaintiff  hav- 
ing given  evidence  of  his  damages,  the  court  assess  the  same  at 

dollars.    It  is  therefore  considered  by  the  court  that  the 

plaintiff  recover  of  the  defendant  said  sura  of  dollars, 

together  with  his  costs  and  charges  herein  expended,  to  which 
the  defendant  excepts,  and  prays  an  appeal  to  the  supreme  court, 
and  now  tenders  his  bond,  with  A.  O.  as  surety,  in  the  penal  sum 

of dollars,  conditioned  according  to  law,  which  is  now 

here  approved,  and  the  appeal  is  granted. 

No.  68. 
Upon  demurrer  to  the  evidence. 

A.  B.  vs.  C.  D. 

Now  come  the  parties  by  counsel,  and  the  plaintiff  having  in- 
troduced his  evidence,  the  defendant  now  here  reduces  the  plaint- 
iff's evidence  to  writing  and  attaching  his  demurrer  thereto,  files  the 
same,  and  thereupon  the  jury  are  discharged;  and  the  court,  upon 
Argument  and  due  consideration,  sustain  said  demurrer,  whereto 
the  plaintiff  excepts;  it  is  therefore  considered  that  the  plaintiff 
take  nothing  by  his  suit,  and  that  the  defendant  recover  his  costs. 

(Or  the  court,  upon  argument  and  due  consideration,  over- 
rule said  demurrer,  whereto  the  defendant  excepts.  It  is  there- 
fore considered   by  the   court   that  the  plaintiff  recover  in 
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said  action  the  damages  to  which  he  is  entitled  under  his  com- 
plaint. Bat  inasm'uch  as  said  damages  are  unliquidated,  said 
jury  are  recalled  to  assess  the  same;  and  now  cbme  the  jurors  of 
the  jury,  to  wit  (here  insert  the  names),  who,  having  heard  the  evi- 
dence and  argument  of  counsel  and  received  their  charge  from 
the  court,  retire  in  charge  of  a  bailiff,  duly  sworn,  to  consider 
of  their  verdict,  and  now  return  into  court  the  following  verdict; 

We,  the  jury,  assess  the  plaintiff 's  damages  at dollars. 

O.  G.,  Foreman. 

And  thereupon  the  defendant  moves  the  court  for  a  new  trial 
for  the  written  causes  now  here  filed,  which  motion  is  by  the 
court,  upon  argument  and  due  consideration,  overruled;  whereto 
the  defendant  excepts.  It  is  therefore  considered  by  the  court 
that  the  plaintiff  recover  of  the  defendant  the  sum  of dol- 
lars, so  assessed  by  the  jury,  together  with  his  costs;  to  all  which 
the  defendant  excepts  and  prays  an  appeal  to  the  supreme  court, 
which  is  granted  upon  his  filing  his  bond  in  the  penal  sum  of 
dollars,  with  0. 0.  and  G.  G.  as  sureties,  conditioned  ac- 
cording to  law,  within days,  and days'  time  is  given 

said  defendant  to  file  his  bill  of  exceptions. 

Note. — The  entry  of  the  prayer  for  an  appeal,  and  its  allowance,  is  simple, 
and  need  not  be  repeated  in  every  final  judgment,  especially  as  in  most  en- 
tries of  final  judgment  it  does  not  occur. 

The  form  of  the  entry  has  already  been  sufficiently  shown,  and  will  occa- 
sionally occur  hereafter,  but  it  is  not  deemed  necessary  to  repeat  it  in  every 
case,  and  in  the  forms  which  follow  it  will  generally  be  omitted. 

No.  64. 
In  agreed  cases. 
A.  B.  w.  0.  D. 

Come  now  the  parties  by  counsel,  and  file  in  open  court  an 
agreed  statement  of  facts,  to  which  is  attached  the  affidavit  of  the 
plaintiff  (or  defendant)  that  the  controversy  is  real  and  the  pro- 
ceeding in  good  faith  to  determine  the  rights  of  the  parties;  and 
thereupon  the  cause  is  submitted  upon  said  agreed  statement  in 
writing,  and  the  court,  upon  argument  and  due  consideration, 
find  for  the  defendant,  whereto  the  plaintiff  excepts.     It  is  there-  . 

fore  considered  that  the  plaintiff  take  nothing  by  his  suit,  and  J 
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the  defendant  recover  his  costs,  to  which  the  plaintiff  excepts  (or 
the  court,  upon  argument  and  due  considei'ation,  finds  for  the 
plaintiff,  whereto  the  defendant  excepts.  It  is  therefore  consid- 
ered, in  conformity  with  said  agreed  statement,  that  the  plaintiff 

recover  of  said  defendant dollars,  with  costs,  to  which  the 

defendant  excepts). 

Na65. 
By  agreement  in  open  court,  upon  i^leadings  and  anbmiaaion  to  the  court. 

J.  E.  W.  and  E.  W.  vs.  W.  F. 

And  now  here  come  the  parties,  and  the  plaintiffs  file  their 
amended  complaint,  and  the  defendant  files  his  answer  to  said 
complaint,  and  the  plaintiffs  file  their  reply  to  said  answer,  and 
this  cause  is  submitted  to  the  court,  and  by  consent  and  agree- 
ment of  parties,  it  is  ordered,  adjudged  and  decreed  by  the  court 
that  the  plaintiffs  J.  E.  W.  and  E.  W.  are  entitled  to,  and  that 
they  recover  the  equal  undivided  one-half  of  the  three  lots  men- 
tioned in  the  plaintiff's  complaint  (here  describe),  and  that  the 
plaintiffs  recover  their  costs, 

Ko.  66. 
Non  obstante  veredicto. 

A.  B.  V8.  0.  D. 

Come  now  the  parties  by  counsel,  and  the  jury  having  hereto- 
fore  rendered  a  verdict  for  the  defendant,  the  plaintiff  now  moves 
the  court  for  judgment,  notwithstanding  the  said  verdict;  and 
thereupon  the  court,  upon  argument  and  due  consideration,  sus- 
tain said  motion,  to  which  the  defendant  excepts,  and  the  court 
having  heard  the  evidence  upon  the  assessment  of  damages,  assess 

the  same  at dollars.     It  is  therefore  considered  that  the 

plaintiff  recover  of  the  defendant  said  sum  of dollars,  to- 
gether with  his  costs.  And  the  defendant  prays  an  appeal  to  the 
supreme  court,  and  tenders  his  bond,  with  0.  B.  as  surety,  in  the 

penal  sum  of dollars,  and  said  bond  is  approved  and  said 

appeal  granted. 
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No.  67. 
Upon  the  verdict  of  the  jury  or  the  finding  of  the  court 
A.  B.  V8,  C.  D. 

Now  come  the  parties  by  coTinsel,  and  the  defendant  moves 
the  court  for  judgment  upon  the  verdict  of  the  jury  (or  the  find- 
ing of  the  court,  or  the  report  of  the  referee  or  master  commis- 
sioner, or  the  award  of  the  arbitrators),  heretofore  rendered;  and 
no^cause  being  shown  why  such  judgment  should  not  be  rendered, 
it  is  therefore  considered  that  tho  plaintiff  take  nothing  by  his 
suit,  and  that  the  defendant  recover  his  costs. 

No.  68. 

For  the  defendant,  indadin;^  the  record  of  the  trials  verdict,  and  motion 

for  a  new  triaL 
A.  B.  vs.  0.  D. 

Now  come  the  parties  by  Counsel,  and  the  issues  being  joined, 
come  the  jurors  of  the  jury,  to  wit  (here  insert  names),  twelve 
good  and  lawful  men,  duly  elected,  tried  and  sworn,  who,  after 
having  heard  the  evidence  and  argument  of  counsel,  and  having 
received  their  instructions  from  the  court,  now  retire  in  charge  of 
the  bailiff,  duly  sworn,  to  consider  of  their  verdict,  and  now  re- 
turn into  coutt  the  following  verdict: 

We,  the  jury,  find  for  the  defendant.  0.  W.,  Foreman. 

And  thereupon  the  plaintiff  moves  for  a  new  trial  for  the 
written  causes  now  filed,  and  the  court,  upon  argument  and  due 
consideration,  overrule  said  motion,  whereto  the  plaintiff  ex- 
cepts. It  is  therefore  considered  by  the  court  that  the  plaintiff 
take  nothing  by  his  suit,  and  that  the  defendant  recover  his  costs. 
And  the  plaintiff  prays  an  appeal,  and  files  his  appeal  bond  in 
conformity  with  the  law,  and  the  same  is  approved  by  the  court, 

and  said  appeal  is  granted,  and days'  time  is  given  the 

plaintiff  to  file  his  bill  of  exceptions. 

No.  69. 
For  the  plaintifl^  npon  a  verdict  or  finding^. 

A.  B.  vs.  0.  D. 

Now  come  the  parties  by  counsel,  and  the  court  having  hereto- 
fore overruled  the  motion  for  a  new  trial,  it  is  therefore  con- 
sidered that  the  plaintiff  recover  of  the  defendant  the  sum  of  J 
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dollars  so  assessed  by  the  jury  in  their  verdict  (or  so  as- 


sessed by  the  court)  (or  that  the  plaintiff  recover  the  possession 
of  the  said  personal  property  mentioned  in  the  complaint,  to  wit 
(here  describe),  or  that  the  plaintiff's  title  to  the  real  estate  de- 
scribed in  the  complaint  (here  describe)  be  quieted,  and  the 
defendant  be  enjoined  from  setting  up  title  thereto)  (or  that  the 
plaintiff  is  the  owner  in  fee  and  entitled  to  the  possession  of  the 
real  estate  mentioned  in  the  complaint,  and  that  he  recover  the 
possession  thereof),  and  it  is  further  considered  and  adjudged 
that  the  plaintiff  recover  his  costs. 

No.  70. 

Entry,  embracing  all  the  steps  from  the  commencement  of  the  tiial  to 

the  final  judgment. 
A.  B.  V8.  C.  D. 

Kow  come  the  parties  by  counsel,  and  the  issues  being  joined, 
come  also  the  jurors  of  the  jury,  to  wit  (here  insert),  twelve 
good  and  lawful  men,  duly  elected,  tried  and  sworn,  and  before 
proceeding  to  the  statement  of  the  case  to  the  jury,  the  defend- 
ant by  counsel  moves  for  leave  to  begin,  and  to  open  and  close 
the  argument  to  the  jury.  But  upon  argument  and  due  consid- 
eration said  motion  is  overruled,  and  said  leave  refused,  whereto 
the  defendant  excepts,  and  time  is  given  him  to  file  his  bill  of  ex- 
ceptions (or,  and  the  court  upon  motion  and  due  consideration, 
sustain  said  motion  and  grant  said  leave,  whereto  the  plaintiff 
excepts,  and  time  is  given  to  file  his  bill  of  exceptions);  aud 
thereupon  the  trial  having  proceeded  to  the  close  of  the  evideuoe 
(where  the  court  has  refused  to  award  the  burden  to  the  defend- 
ant), the  defendant  again  claims  the  right  to  open  and  close  the 
argument,  but  the  same  is  refused,  to  which  refusal  defendant 
excepts,  and  time  is  again  given  to  file  a  bill  of  exceptions. 
And  the  jury  having  heard  the  evidence  and  arguments  of 
counsel,  and  having  received  their  charge  from  the  court,  retire 
to  consider  of  their  verdict,  in  charge  of  the  bailiff,  duly 
sworn,  and  now  return  into  court  the  following  verdict  (here  in- 
sert); and  thereupon  the  plaintiff  moves  the  court  for  a  judg- 
ment, notwithstanding  the  verdict,  which  is  now  here  overruled, 
and  thereupon  the  plaintiff  moves  for  a  new  trial  for  the  writ- 
ten causes  now  filed,  which  motion,  upon  argument  and  dae  con- 
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sideration,  is  overruled.  It  is  therefore  considered  that  the 
plaintiff  take  nothing  by  his  suit,  and  that  the  defendant  recover 
his  costs  (or  if  the  verdict  is  for  the  plaintiff,  say),  and  thereupon 
the  defendant  moves  the  court  for  a  venire  de  novo  because  of 
the  insufficiency  of  the  verdict,  which  motion,  upon  argument 
and  due  consideration,  is  overruled;  and  thereupon  the  defendant 
moves 'the  court  for  a  new  trial  for  the  written  causes  now  here 
filed,  and  the  court,  upon  argument  and  due  consideration,  over- 
rule said  motion,  whereto  the  defendant  excepts,  and  moves  the 
court  to  arrest  the  judgment  because  of  the  insufficiency  of  the 
complaint,  which  motion  is  overruled,  to  which  the  defendant 
excepts.     It  is  therefore  considered  that  the  plaintiff  recover  of 

the  defendant  the  sum  of dollars,  so  found  by  the  jury 

in  their  verdict,  together  with  costs  of  suit.  (But  if  the  action 
be  for  the  recovery  of  the  possession  of  real  or  personal  property, 
or  for  the  enforcement  of  some  equitable  right,  the  judgment 
follows  the  form  of  relief  sought;  in  such  case  the  form  will  be): 
It  is  therefore  considered  and  adjudged  that  the  plaintiff  is  the 
owner  in  fee  of  the  premises  in  the  complaint  described,  and 
that  he  recover  the  possession  thereof,  to  wit  (here  describe),  to- 
gether with  his  costs  (or  that  the  matters  and  things  contained 
in  said  complaint  are  true;  that  the  plaintiff  is  entitled  to  have  a 
specific  performance  of  the  contract  mentioned  in  the  complaint. 
It  is  therefore  further  ordered,  adjudged  and  decreed  that  the 
defendant,  within  thirty  days  herefrom,  execute  and  deliver  to 
the  plaintiff  a  good  and  sufficient  deed  of  conveyance  for  the 
lauds  described  in  the  complaint,  to  wit  (here  describe),  and  upon 
failure  thereof,  John  Smith,  who  is  now  here  appointed  commis- 
sioner for  that  purpose,  convey  the  same  to  the  plaintiff,  and 
that  the  defendant  pay  the  costs  of  this  suit)  (or,  it  is  therefore 
ordered,  adjudged  and  decreed  that  the  matters  and  things  set 
forth  in  the  complaint  are  true,  and  that  the  defendant  deliver 
to  the  plaintiff  to  be  cancelled  the  bill  of  exchange  (or  note  or  ne- 
gotiable bond)  mentioned  in  the  complaint,  to  wit  (here  describe), 
to  be  cancelled),  to  which  the  defendant  excepts  and  prays  an 
appeal  to  the  supreme  court,  which  is  granted,  and  he  now  files 
his  appeal  bond,  wliich  is  approved,  as  also  his  biU  of  exceptions.) 


i 
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No.  7X. 
Judgment  for  want  of  an  answer. 

A.  B.  V8.  0.  D. 

Kow  comes  the  plaintiff,  but  the  defendant,  though  having  ap- 
peared and  been  ruled  to  answer,  and  now  being  called,  says  noth- 
ing; it  is  therefore,  on  motion  of  the  plaintiff,  considered  by  the 
court  that  the  plaintiff's  complaint  is  true,  and  the  plaintiff  hav- 
ing proved  his  damages,  it  is  further  considered  that  the  plaintiff 

recover  of  the  defendant  the  sum  of dollars,  together  with 

his  costs  (or  that  he  recover  the  lands  mentioned  in  the  complaint, 
etc),  or  that  he  recover  the  horse  (or  other  personal  property) 
mentioned,  etc.,  or  that  the  plaintiff's  title  be  quieted,  or  the 
plaintiff  have  a  specific  execution  of  his  contract,  etc.  (or  a  decree 
for  whatever  other  relief  the  complaint  shows  the  plaintiff  is  en- 
titled). 

No.  72. 

Against  defendant,  for  want  of  obedience  to  the  order  of  court. 
A.  B.  vs.  C.  D. 

Now  comes  the  plaintiff  by  counsel  and  moves  the  court  to  re- 
quire the  defendant  to  separate  his  answer  (or  the paragraph 

of  his  answer)  into  several  paragraphs  (or  to  file  a  more  specific  bill 
of  particulars)  (or  to  make  his  answer  more  certain)  (or  to  comply 
with  any  order  the  court  has  a  right  to  enter),  and  upon  argu- 
ment and  due  consideration  said  motion  is  sustained,  and  it  is 
now  here  ordered  that  the  defendant  separate  said  answer  into 
several  paragraphs  (or  perform  such  other  act  as  is  em- 
braced in  the  motion),  to  which  the  defendant  excepts  and  files 
his  bill  of  exceptions;  and  said  defendant  now  declining  and  re- 
fusing to  comply  with  said  order,  upon  motion  of  the  plaintiff, 
it  is  further  ordered  that  said  defendant's  answer  be  stricken  out 
and  rejected.  And  the  plaintiff  having  proved  his  damages,  the 
court  assess  the  same  at dollars.  It  is  therefore  consid- 
ered by  the  court  that  the  plaintiff  recover  of  the  defendant  said 

sum  of dollars,  witli  costs  (or  if  the  action  bo  for  other 

than  a  money  demand,  say).  It  is  ordered  that  said  answer  he 
stricken  out,  and  that  the  complaint  of  the  plaintiff  be  taken  as 
true;  and  it  is  further  considered  that  the  plaintiff  recover  (stat- 
ing the  subject  matter  as  in  the  last  form). 
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No.  73. 

Upon  defkult  in  a  money  demand. 
A.  B.  w.  C.  D. 

Comes  now  the  plaintiff  by  0.  G.,  his  attorney,  but  the  defend- 
ant being  three  times  called,  comes  not,  but  herein  makes  default, 
and  it  appearing  that  the  defendant  has  been  duly  served  with 
process  (or  said  defendant  having  heretofore  made  default,  and 
the  same  having  been  entered,  where  such  is  the  case),  and  the 
plaintiff  having  proved  his  damages,  the  court  assess  the  same  at 
dollars.  It  is  therefore  considered  that  the  plaintiff  re- 
cover of  the  defendant  the  sum  of  dollars,  together  with 

costs  (to  be  levied  without  relief  from  valuation  or  appraise- 
ment laws,  where  the  contract  so  stipulates). 

No.  74. 
By  delknlt  generaUy,  in  cases  other  than  money  actions, 
A.  B.  vs.  0.  D. 

Now  comes  the  plaintiff  by  G.  G.,  his  attorney,  but  the  de- 
fendant being  three  times  called,  comes  not,  and  it  appearing  to 
the  satisfaction  of  the  court  that  the  said  defendant  has  been 
served  with  process  more  than  ten  days  before  the  first  day  of 
the  term  (or  where  the  case  has  been  set  down  by  indorsement, 
ten  days  before  the  day  to  which  process  was  made  returnable), 
it  is  considered  and  adjudged  that  the  matters  and  things  stated 
in  said  complaint  are  true.  It  is  therefore  further  considered 
that  the  plaintiff  recover  the  goods  mentioned  in  the  complaint 
(describing  them)  (or  the  personal  property  mentioned  in  the  com- 
plaint) (or  it  is  therefore  ordered,  adjudged  and  decreed  that  the 
matters  and  things  stated  in  the  complaint  are  true;  and  it  is 
further  ordered,  adjudged  and  decreed  that  the  defendant  be 
compelled  specific^ally  to  perform  the  contract  mentioned  in 
the  complaint  by  executing  a  conveyance,  etc.  (directing  the 
mode)  (or  that  the  plaintiff^s  title  to  the  lands  mentioned  in  the 
complaint  (describing  it)  be  quieted,  and  the  defendant  enjoined 
from  setting  up  title  thereto)  (or  that  the  defendant  deliver  up 
the  instrument  described  in  the  complaint  for  cancellation)  (or 
that  the  defendant  be  perpetually  enjoined  from  carrying  on  at 

his  house,  mentioned  in  the  complaint,  the  trade  of  a )  (or 

the  decree  may  award  specifically  any  relief  to  which  the  plaint- 
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iff  is  entitled  in  equity  under  his  complaint),  and  that  the  plaint- 
iff recover  hie  costs. 

No.  75. 
Of  foreclosure  upon  notes  and  mortgai^e,  or  mortgage  alone. 

A.  B.  V8.  C.  D. 

Now  comes  the  plaintiff  by  G.  6.,  his  attorney,  but  the  defend- 
ant being  three  times  called,  comes  not,  but  herein  makes  default, 
and  it  appearing  by  the  return  of  the  sheriff  that  the  defendant 
has  been  duly  served  with  process  more  than  ten  days  before  the 
first  day  of  the  term  (or  ten  days  before  the  return  day  of  the 
summons  herein,  where  the  return  day  is  other  than  the  com- 
mencement of  the  term),  and  the  plaintiff  having  made  proof  of 
his  claim,  the  court  finds  that  there  is  due  upon  the  note  and 
mortgage  (or  upon  the  mortgage)  mentioned  in  the  complaint, 

the  sum  of  dollars.     It  is  therefore  ordered,  adjudged 

and  decreed  that  the  lands  described  in  the  complaint,  to  wit 
(here  de6cril)e),  be  sold  by  the  sheriff  as  other  lands  are  sold  on 
execution,  without  regard  to  valuation,  for  the  satisfaction  of  the 
snm  so  found  due  upon  said  mortgage  (or  said  mortgage  and 
note),  and  the  costs  of  suit  and  the  costs  of  sale,  and  that  if 
anything  remain,  the  same  be  paid  to  said  defendant;  that  the 
sheriff  convey  said  lands  to  the  purchaser  after  the  time  for  re- 
demption has  expired,  and  that  after  said  sale  and  conveyance,  the 
equity  of  redemption  of  said  defendant  in  said  lands  be  forever 
barred  and  foreclosed.  (And  where  there  is  a  note  or  other  obli- 
gation secured  by  the  mortgage,  say):  And  it  is  further  ordered, 
adjudged  and  decreed  that  if,  after  the  sale  of  the  mortgaged 
premises,  any  part  of  said  sum  remains  unpaid,  the  same 
shall  be  levied  of  any  other  property  of  the  defendant  sobject 
to  execution. 

No.  76. 
Of  foreclosure  upon  notice  by  publication. 

A.  B.  vs.  C.  D.  and  E.  F. 

Now  comes  the  plaintiff  by  counsel,  but  the  defendants  being 
three  times  called,  come  not,  but  herein  make  default,  and  it 
appearing  to  the  satisfaction  of  the  court  that  said  defendants  are 
non-residents  of  the  state,  and  that  notice  of  the  pendency  of  this 
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action  has  been  duly  given  by  publication  thereof  in  the 


Courier,  a  public  newspaper  published  in county,  more 

than  thirty  days  before  the  commencement  of  the  present  term, 
and  the  plaintiff  having  made  proof  of  the  facts  stated  in  this 
complaint,  the  court  finds  that  there  is  due  the  plaintiff  upon  the 
notes  and  mortgage  mentioned  in   the  complaint  the  sum  of 

dollars.     It  is  therefore  ordered,  adjudged  and  decreed 

that  the  lands  described  in  the  complaint,  to  wit  (here  describe), 
be  sold  as  other  lands  are  sold  on  execution  (without  regard  to 
valuation,  if  the  contract  so  provides),  for  the  satisfaction  of  said 
sum,  together  with  the  costs  of  this  suit  and  the  costs  of  sale; 
and  that  the  sheriff,  after  the  time  for  redemption  is  past,  convey 
said  premises  to  the  purchaser,  and  that  after  said  sale  and  con- 
veyance, all  equity  of  redemption  of  said  defendants  in  said 
premises  be  forever  barred  and  foreclosed. 

No.  77. 

Of  foreclosure  where  there  are  installmen1«,  but  where  the  mortgaged 

property  is  not  susceptible  of  division. 

A.  B.  vs.  C.  D. 

Now  comes  the  plaintiff  by  6.  G.,  his  attorney,  but  the  defend- 
ant being  three  times  called,  comes  not,  but  makes  default,  and 
it  appearing  by  the  return  of  the  sheriff  that  he  has  been  duly 
served  with  process  more  than  ten  days  before  the  present  term 
(or  before  the  return  day  of  the  summons,  where  the  return  day 
is  fixed  by  indorsement),  and  the  plaintiff,  having  produced  his 
notes  and  mortgage,  the  court  finds  that  there  is  due  upon  the 

first  note  described  in  said  complaint,  the  sum  of dollars 

principal  and  interest,  and dollars  as  and  for  an  attorney's 

fee,  in  all,  the  sum  of  dollars.     That  the  second  note, 

amounting  to  the  sum  of  dollars,  including  interest,  will 

be  due  on  the  day  of ,  18 — ;  and  that  the  third 

note  mentioned  in  said  complaint,  amounting  to dollars, 

including  interest,  will  become  due  on  the day  of , 

18 — .  The  court  further  finds  that  the  premises  mentioned  in 
the  complaint  are  not  susceptible  of  division.^  It  is  therefore 
ordered,  adjudged  and  decreed  that  unless  the  said  sum  due  up- 

^  Where  the  notes  ore  all  due,  the  court  cannot  pass  upon  the  question  of  divis- 
ibUity.    Fiel  p.  Biayer,  30  Ind.  333. 
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on  said  first  note  shall  be  paid  on  or  before  the  day  of  sale  to  be 
fixed,  said  mortgaged  premises  be  sold  as  other  lands  are  sold  on 
execution,  for  the  satisfaction  of  the  whole  sum  secured  by  said 
mortgage,  deducting  interest  from  the  sums  not  yet  due  for  the 
time  between  such  sale  and  the  maturity  of  the  sums  not  matured. 
But  if,  before  said  sale,  said  defendant  shall  pay  the  sum  now  due, 
and  all  interest  and  costs,  then  proceedings  for  the  enforcement 
of  this  decree  shall  cease  until  the  next  installment  is  due.  But  if 
said  defendant  shall  not  pay  said  next  installment  when  the  same 
becomes  due,  then,  upon  a  certified  copy  of  this  decree,  said  lands 
shall  be  sold  for  the  satisfaction  of  the  whole  sum  due,  with  costs, 
deducting  intei*e6t  as  aforesaid  from  the  last  installment,  in  case 
the  sale  takes  place  before  its  maturity.  But  if,  before  such  sale, 
the  defendant  shall  pay  the  sum  due,  with  all  costs,  then  further 
proceedings  shall  be  stayed  till  the  last  installment  is  due.  But 
if,  having  paid  the  other  installments,  the  defendant  neglect  to  pay 
the  last  installment  at  maturity,  then  said  land  shall  be  sold  for 
the  satisfaction  thereof,  with  costs.  And  in  case  any  installment 
of  said  decree,  or  all  of  them  in  succession,  shall  be  replevied, 
then  proceedings  shall  be  stayed  the  length  of  time  provided  by 
law,  but  in  all  other  respects  this  decree  shall  be  executed  as  herein 
directed.  And  in  case  of  sale  for  the  satisfaction  of  any  or  all 
said  installments,  the  money  shall  be  distributed:  first,  to  the 
costs  of  sale;  second,  to  the  court  costs;  third,  the  sum  due  the 
plaintiff,  and  fourth,  the  remainder  to  the  defendant;  and,  having 
sold  said  real  estate,  the  sheriff  shall,  at  the  expiration  of  the  time 
for  redemption,  convey  the  same  to  the  purchaser,  and  thereby, 
all  equity  of  redemption  of  the  defendant  therein  shall  be  forever 
barred  and*  foreclosed.^ 

Na78. 

Of  foreclosure  where  there  are  installments,  but  where  presumably  the 
mortgaged  premises  are  susceptible  of  divisioiL 

A.  B.  vs.  C.  D. 

Now  comes  the  plaintiff  by  Q.  G.,  his  attorney,  but  the  defend- 

1 A  decree  of  foreclosure  of  a  mortgage,  payable  by  inatallmeats,  is  replevi- 
able  by  enUy  of  replevin  bail,  and  where  an  installment  is  not  due  at  the  fore- 
closure,  it  may  be  replevied  when  it  becomes  due,  the  other  installments  hav- 
ing been  paid.    Allen  v,  Parker,  11  Ind.  501. 
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ant  being  three  times  called,  comes  not,  but  herein  makes  default; 
and  it  appearing  by  the  return  of  the  sheriff  that  the  defendant 
has  been  served  with  process  more  than  ten  days  before  the  pres- 
ent term  (or  before  the  return  day  of  the  summons,  where  the 
return  day  is  fixed  by  indorsement),  and  the  plaintiff  having  pro- 
duced his  proof,  the  court  finds  that  there  is  due  from  the  defend- 
ant to  the  plaintiff,  upon  the  first  note  set  out  in  the  complaint, 

the  sum  of dollars,  and  as  an  attorney's  fee  secured  by  said 

mortgage,  the  sum  of dollars,  together  making  

dollars.  That  there  will  be  due  upon  the  second  note  mentioned 
in  the  complaint,  on  the day  of ,  18 — , dol- 
lars, and  that  there  will  be  due  upon  the  third  note  mentioned 

in  said  complaint,  on  the day  of ,  18 — ,  the  sum 

of dollars;  that  all  said  notes  are  secured  by  the  mort- 
gage mentioned  in  the  complaint.  It  is  therefore  ordered,  ad- 
judged and  decreed  that  the  mortgaged  premises,  to  wit  (here 
describe),  or  so  much  thereof  as  is  necessary,  be  sold  as  other 
lands  are  sold  on  execution,  without  regard  to  valuation  [laws, 
for  the  satisfaction  of  said  sum  so  due;  but  if,  before  said  sale, 
said  defendant  shall  pay  said  sum,  with  all  costs  accrued,  or  in 
case  the  same  is  satisfied  by  sale  of  part  of  the  premises,  then 
proceedings  shall  be  stayed  thereon  until  default  shall  be  made 
in  the  payment  of  the  next  installment;  when,  upon  a  certified 
copy  of  this  decree,  the  sheriff  shall  proceed  to  sell  said  mort- 
gaged premises  unsold,  or  so  much  thereof  as  shall  be  necessary 
to  satisfy  said  second  installment  now  to  become  due,  and  all  costs. 
But  if  the  defendant,  before  such  sale  shall  take  place,  shall 
pay  said  second  installment  and  all  accrued  costs,  then  proceed- 
ings shall  be  stayed  till  default  in  the  payment  of  the  last  install- 
ment. But  if  default  be  made  in  the  payment  of  said  last  in- 
stallment, the  other  installments  having  been  satisfied  by  payment 
or  sale  of  part  of  the  premises,  then  upon  a  like  certified  copy  of 
said  decree  to  be  issued  by  the  clerk,  the  sheriff  shall  sell  said 
mortgaged  premises  unsold  for  the  satisfaction  of  said  last  in- 
stallment and  costs;  all  sales  shall  be  without  regard  to  valuation 
laws  (where  the  contract  so  provides),  and  the  proceeds  thereof 
shall  be  applied  first,  to  the  costs  of  sale,  then  to  the  costs  of  court, 
then  to  the  sum  actually  due,  and  any  surplus,  to  the  install- 
ment to  become  due  until  the  final  payment  of  the  mortgage 


93S  FORMS.  [Part  III,  Ch.  X. 

debt,  and  if  any  of  the  proceeds  of  the  sale  remain,  the  same 
shall  go  to  the  defendant.  And  in  case  any  or  all  said  install- 
ments shall  be  stayed  by  the  entry  of  replevin  bail,  the  same 
shall  not  effect  this  decree  further  than  to  delay  its  enforcement 
the  length  of  time  which  by  law  the  stay  extends.  And  in  all 
cases  of  sale  under  this  decree,  the  sheriff  shall  convey  the  prem- 
ises sold  to  the  purchaser  or  purchasers,  after  the  time  for  re- 
demption has  expired,  and  after  such  conveyance  the  defendant's 
equity  of  redemption  in  the  premises  shall  be  forever  barred 

and  foreclosed.^ 

No.  79. 

Of  foreclosure  upon  an  indemnifying  mortgage. 
A.  B.  V8.  C.  D. 

Now  comes  the  plaintiff  by  6.  G.,  his  attorney,  but  the  defend- 
ant being  three  times  called,  comes  not,  but  herein  makes  de- 
fault; and  It  appearing,  by  the  return  of  the  sheriff,  that  the  said 
defendant  has  been  served  with  process  more  than  ten  days  be- 
fore the  present  term  (or,  where  the  return  day  is  fixed  by  indorse- 
ment, more  than  ten  days  before  the  return  day  of  the  summons 
herein)  (or  it  appearing  upon  clue  proof  that  publication  of  the 

pendency  of  this  suit  has  been  made  in  the Journal,  a 

public  newspaper  published  in  said  county,  more  than  thirty 
days  before  the  present  term  (or  the  day  set  for  trial  by  indorse- 
ment upon  the  complaint),  this  cause  comes  on  to  be  heard,  and 
the  plaintiff  having  offered  his  proof,  the  court  finds  that  the 
mortgage  was  given  by  the  defendant  to  indemnify  the  plaintiff 
against  the  payment  of  a  note  signed  by  the  defendant  as  princi- 
pal, and  by  the  plaintiff  as  surety,  now  overdue,  payable  to  C.  C, 

for dollars,  with  ten  per  cent,  interest  and  attorney's  fees; 

that  said  plaintiff  was  compelled  to  and  did  pay  said  note,  amount- 
ing to dollars,  including  interest;  the  court  further  finds 

that  there  is  therefore  due  said  plaintiff  upon  the  mortgage  men- 
tioned in  the  complaint,  said  sum  of dollars,  the  princi- 
pal and  interest  so  paid  by  him,  with dollars  interest 

thereon,  together  with  ■ dollars  for  his  attorney's  fee  for 

1  It  seems  that  replevin  bail  in  a  decree  like  this,  if  taken  in  the  ordinary 
form,  only  operates  to  bind  the  bail  for  the  installment  due,  and  therefore  the 
replevin  bail  must  be  repeated  as  the  installments  mature.  It  also  seems  that 
no  Judgment  in  this  class  of  cases  can  be  taken  for  an  unsatisfied  balance. 
Skelton  9.  Ward,  61  Ind.  46. 
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the  foreclosure  of  said  mortgage,  in  all, dollars;  it  is 

therefore  ordered,  adjudged  and  decreed  that  the  mortgaged 
premises  (here  describe)  be  sold  as  other  lands  are  sold  on  execu- 
tion, without  regard  to  valuation  or  appraisement  laws;  that  the 
proceeds  of  the  sale  be  applied  first,  to  the  payment  of  the  costs  of 
sale;  secondly,  the  costs  of  court;  thirdly,  the  said  sum  so  found 
due  the  plaintiff,  with  accrued  interest,  to  be  computed  at  ten  per 
cent,  per  annum;  and  fourth,  the  remainder,  if  any,  to  the  de- 
fendant; that  the  sheriff,  upon  the  expiration  of  the  time  for 
redemption,  if  the  same  are  not  redeemed,  convoy  said  mort- 
gaged premises  to  the  purchaser,  and  after  said  conveyance  the 
equity  of  redemption  of  the  defendant  shall  be  forever  barred 
and  foreclosed;  and  (where  the  judgment  is  not  upon  publication) 
should  any  part  of  said  sum  due  the  plaintifi,  or  interest,  or  cost, 
remain  after  the  sale  of  said  premises,  then  the  same  shall  be 
levied  of  any  other  property  of  the  defendant  subject  to  execu- 
tion. 

No.  80. 
For  the  plaintiff  or  defendant  in  replevin. 

A.  B.  vs.  0.  D. 

Come  now  the  parties  by  counsel,  and  the  issues  being  joined, 
come  the  jurors,  etc.  (up  to  the  verdict,  proceed  as  in  the  previ- 
ous forms,  then  say),  and  thereupon  the  jury  return  into  court 
the  following  verdict: 

We,  the  jury,  find  for  the  defendant  (or  plaintiff),  that  the  horse 
(or  other  property,  describing  it)  described  in  the  complaint  is  the 
property  of  the  defendant  (or  plaintiff),  and  is  of  the  value  of 
dollars,  and  that  he  has  sufiered  damages  for  tl^e  deten- 
tion thereof dollars.  C.  D.,  Forema/n. 

It  is  therefore,  upon  motion  of  the  defendant  (or  plaintiff),  ad- 
judged and  considered  by  the  court  that  said  defendant  (or  plaint- 
iff )  recover  of  said  plaintiff'  (or  defendant)  the  possession  of  said 
horse  (or  other  property,  describing  the  same);  and  it  appearing 
that  the  said  plaintiff  (or  defendant)  has  the  possession  of  said 
horse  (or  other  property),  it  is  adjudged  and  considered  that  the 
defendant  (or  plaintiff)  recover  of  the  plaintiff  (or  defendant)  the 

value  of  said  horse  (or  other  property),  to  wit,  the  sum  of 

dollars,  so  as  aforesaid  assessed  by  the  jury,  to  be  levied  and  col- 
VOI..I.— 59 
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\xced  of  said  plaintiff  (or  defendant)  only  in  case  he  shall  fail  or 
rtfiis*?  to  surrender  said  horse  (or  other  property)  to  the  defend- 
acjc  vor  plaintiff)  in  satisfaction  hereof;  it  is  further  considered, 
that  the  plaintiff  (or  defendant)  recover  of  the  defendant  (or 

plaintiff)  the  sum  of dollars,  so  assessed  for  the  detention 

of  said  property. 

No.  81, 
Jadipnent  by  confession,  with  warrant  of  attorney  and  affidavit. 

Warrwrvt. 

Know  all  men  by  these  presents,  that  I,  A,  B.,  have  appointed 

and  do  hereby  appoint  G.  H.  (or  any  other  attorney  of  the 

circuit  or  superior  court),  my  true  and  lawful  attorney  for  me, 
and  in  my  name  and  stead,  to  enter  an  appearance  in  said  court, 
at  the  next  or  any  subseqent  term  thereof,  and  there  to  waive  pro* 
cess  and  confess  judgment  in  favor  of  C.  D.  and  against  me  for 

dollars,  principal  and  interest  due  upon  my  note,  which 

reads  as  follows  (here  insert  copy);  hereby  ratifying  and  con- 
firming all,  and  whatsoever  my  said  attorney  shall  lawfully  do 
in  the  premises,  and  releasing  all  errors.  A.  B. 

Affidavit. 

State  of  Indiana,  County, 

Said  A.  B.,  being  duly  sworn,  deposes  and  says  that  the  said 

sum  of dollars,  mentioned  in  the  foregoing  warrant,  is 

justly  due  and  owing  to  said  C.  D.,  and  that  said  warrant  is  not 
executed,  nor  said  confession  of  judgment  authorized  (or  made) 
for  the  purpose  of  defrauding  affiant's  creditors.  A.  B. 

Subscribed  and  sworn  to  t)efore  me,  this day  of , 

18—.  C.  C,  CleA. 

Entry  of  Judgment. 
C.  D.  w.  A.  B. 

Comes  now  said  plaintiff  by  counsel  and  files  his  complaint, 
and  thereupon  the  said  defendant  also  comes  by  G.  H.,  his  attor- 
ney, duly  appointed  by  warrant  now  here  duly  filed,  accompanied 
by  the  proper  affidavit,  also  filed;  and  thereupon  said  G.  H.,  for 
said  defendant,  waives  process  and  freely  confesses  that  the 

plaintiff  ought  to  recover  of  said  defendant  the  sum  of • 

dollars,  according  to  the  tenor  and  effiact  of  said  warrant    It  is 
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therefore,  on  motion  of  the  plainUff,  conBidered  that  the  plaintiff 

recover  of  the  defendant  said  anm  of dollars,  with  costs 

of  sait,  etc;  and  said  G.  H.,  for  said  A.  B.,  releases  all  errors. 
(Where  the  confession  is  without  warrant,  say:)  comes  now  the 
plaintiff  and  files  his  written  caase  of  action,  which  is  in  these 
words  (here  copy),  and  the  defendant  also  comes  in  open  court 
and  files  his  afiidavit  in  due  form,  and  now  here  freely  confesses 

that  he  is  indebted  to  said  plaintiff  in  the  sum  of dollars, 

upon  said  cause  of  action.  It  is  thereupon,  upon  motion  of  the 
plaintiff,  considered  that  the  plaintiff  recover  of  the  defendant, 

the  sum  of dollars,  so  as  aforesaid  confessed,  with  costs 

And  said  defendant  releases  all  errors. 
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Action  —  (continued). 

transfer  of,  to  United  States  courts, 
in  tort  and  contract,  rules  as  to  new  trial  for  error 
in  damages,        -  -  .  -  - 

upon  jud(^ent,  -  -  -  - 

Action  for  personal  propM*ty — 

(See  FsRsoNAL  Propbbtt.) 
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agreement  part  of  the  record, 

Alien  — 

objection  to  disability,  how  taken. 

Amendment  — 
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of  two  parties,  must  be  good  as  to  both,    - 

to  part  only  of  complaint  most  be  limited,  how, 

what  need  not  be  answered,  ... 

puis  darrein  continuance^         ... 

when  ftulure  to  demur  will  be  deemed  a  waiver, 

demmrerto,     -  -     .      - 

judgment  for  want  of,        -  -  -  - 

Appeal  — 

to  supreme  court  must  be  prosecuted  within  one 

year, 

from  interlocatopr  ii^junction  may  be  taken,    - 
in  decree  in  partition,  lies  only  after  final  jud^ent 
from  refusal  to  issue  writ  of  habeas  corpus,  hes,    - 
from  sentence  for  contempt  of  court,  hes, 
in  what  cases,  lies,  .... 

parties  to  an,    -  -  -  -  - 
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re(!ord.  what:  enumeration  of  requisites, 
making  and  certifying  transcript, 
of  preparation  of  transcript  for  filing  and  submis- 
sion, -----. 
rules  of  supreme  court  on  the  subject, 
noHee  of,  how  issued  and  served, 
assignment  of  errors^  general  discussion, 
nioety  of  the  practice  in  this  regard,    - 
how  and  where  made,       .... 
when  must  be  made,    .... 
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•     no  bona  required  on,  of  executor  (h:  guardian. 


?•. 

§, 

p.   § 

64 

51 

64 

52 

65 

54 

66  57,58 

67 

59 

67 

60 

271 

16 

'137  ""9 

85 

20 

•  •••    ••■• 

122 

62 

•  •••    •*•• 

a57 

25 

•  •••    •••• 

889 

66 

•  ••«    •••• 

346 

11 

408   88 

420 

2 

•  ••«    •••• 

421 

8 

•  •••    •••• 

421 

4 

9  •  •  •         •••■ 

422 

4 

■  ■••    •••• 

422 

5 

•  ••■    ■••• 

424 

5 

*•••    ••■• 

425 

6 

••••    •••• 

425 

6 

•  •••    •••• 

425 

7 

•  •••    •••• 

427 

8  428.429-... 

427 

8,9 

431    9 

429 

8 

429 

8 

429 

8 

480 

9 

430 

9 

430 

9 

431 

9 

431 

10 

432 

11 

433 

12 

433 

13 

433 

13 

434 

13 

434 

13 

485 

18 

.*■•  •■*. 

435 

13 

438   15 

435 

14 

•••■    •••• 

435 

14 

433   11 

435 

14 

•  •■•    ■■•• 

435 

14 

436   14 

435 

14 

••••    •••• 

435 

14 

•  •••    •••• 

436 

14 

•  •••    •••• 

436 

15 

••••    •••• 

436 

15 

••••    «••• 

437 

15 

••••    ■••• 

438 

15 

••••    •••■ 

438 

15 

•  •••    •••• 

438 

16 

■  •••    •••• 

439 

16 

•  •■•    •••• 

439 

16 

•  ■••    •••• 

440 

16 

••••    •••• 

936 


INDEX. 


[PaKtS  I  AOT)  II. 


Appeal  —  (continued).  p. 
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from  superior  court,  -  -  .  - 

to  the  general  term,     -  -  -  - 

no  bond  required,  exception  to  the  rule,    - 

does  not  lie  from  special  term, 

errors  reserved  in  general  term  alone  considered  in 

supreme  court,  -  -  -  - 

from  general  term  to  supreme  court, 
assignment,  errors  in  such  case, 


443 
443 
443 
444 
444 
444 

444 
445 
445 


rehearing  petition  for,  may  be  filed  within  sixty  days,  446 

requisites  of ,      -----  446 

no  notice  required,  disadvantages  of  the  practioe,  446 

when  will  and  when  will  not  be  granted,         -  447 
may  be  granted  as  to  some  pardes  and  not  as  to 

others,           -----  447 

when  granted  on,  no  opinion  is  written,'    -           -  447 
certification  of  causes  from  supreme  court  to  court 

below,      ------  447 

delayed  by  petition  for  rehearing,        •           -  447 

€u:tion  of  court  below  upon  transcript  and  judgment,  448 

in  case  of  affirmance,         .           -           .           .  443 

in  case  of  reversal,        -           -           -           .  443 

more  than  one  appeal  may  be  taken,        -           -  448 

limitation  of  light  of  appeal,    -           -           -  448 

effect  of  appeal  and  judgment  of  supreme  court,   -  449 
authority  of  decisions  of  supreme  court  upon  in- 
ferior courts,             -           -           -           . 
inferior  oourt  not  bound  by  argument  of  supreme 

court,            -----  450 

rules  of  supreme  court,       -           -           -           -  459 

Appearance — 

general  and  special  defined,           ...  137 

81>ecial,  to  object  to  defective  process,  how  made,  137 

withdrawal  of,  in  full,       -           -           -           -  141 

Appratsement  and  valuation  — 

taken  on  execution,  manner  of,     - 

none  in  judgments  upon  undertaking  for  return 

toshenff, 306 

nor  where  waived  in  contract,        ...  906 

nor  in  judgment  a^nst  public  officer,           -  306 

and  person  acting  m  fiduciary  capacity,    -           •  306 

nor  in  case  of  property  conveyed  in  fraud,      -  306 

property  must  orinK  two-thii^is,    ...  306 

when  may  be  bold  for  four-ninths,       -           -  308 

must  be  subject  to  hens,     -           -          -          -  3o7 

notice  of  liens  in,  how  given,              -           -  307 

reappraisement,  and  c(»t  of,          -           -           -  308 

sale  without,  void,  when,         -           -           -  308 

mechanic's  lien  enforced  without  regard  to,         •  370 

Appraisement  — 

in  partition,  ..... 

Arbitration  — 

award  in.  effect  of  verdict  of  a  jury,        -           -  270 

diifierent  Jdnds  of,  statutory  and  conmion  law,  411 


17 
18 
19 
19 
19 
19 
20 
21 
21 
21 

21 
22 
22 
23 
23 
23 
23 

23 

23 

24 
24 
25 
25 
25 
25 
25 
26 


450   27 


19 


P- 

■  •••    •••• 

445   23 


27  ... 


10  .. 

11   138 


13 


806   14  307   14 


13 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
41 


.... 


355   24  .... 


X4  ..••  .... 

«fv   »•••   .... 


PaKTS  I  AND  n.] 


INDEX. 


937 


Arbitratioii  —  (continued).  p. 

bond  and  deliveiy  of  notice  essential,       •  411 

proceedings  in;  statutory,       -           -           -  412 

form  of  a  statutory  award,            -           -           -  412 

^Igections  to  award,     -           -           -           -  413 

{nd^ent  upon  and  modification  of  award,          -  413 
arbitrator  incompetent  as  a  witness  to  impeach 

award,          -----  414 

common  law,  in  what  cases  may  be  had,              -  415 

is  favored  in  law,         -           -           -           -  415 

submission,  how  made,      -           -           .           .  4I6 

requisites  of  a  good  common-law  award,       -  416 

common-law  award,  how  enforced,           -           -  417 

Ariniinent  of  connsel  — 

order  and  and  practice  of,  on  trial,           -           •  209 

in  supreme  court,         ....  436 

Arrest  and  bail  — 

virtually  abolished  by  the  constitution,      -           -  94 

former  rule,      -----  127 

steps  necessary  to  warrant,    ,       -           -           -  127 

order  should  contain  what,      .           -           -  127 

directed  to  the  sherifF,        -           -           .           -  127 

order,  how  executed,  duty  of  sheriff,    -          -  128 

recognizance  of  special  l^,           -           .           -  128 

undertaking,     -----  127 

proceeding  may  be  tested  by  habeas  corpus^        •  128 

proceeding,  how  controverted,            -           -  128 

plaintiff  may  object  to  sufficiency  of  bail,  -           -  128 

Arrest  of  judgment,  -  .  .  - 

motion  in,  made  after  motion  for  a  new  trial,  or 

without  it,     -           -           -           -     .      -  255 

definition  of,           .           -           -           .           -  255 

will  be  dii^K^d,  when,            -           .           .  255 

practice  of  repleader  not  in  use,     -           -           -  256 
code  has  no  provisions  on  subject  of,  common-law 

practice  in  force,      -           -           -           -  256 

motion  in,  confined  to  defect  in  complaint  and  re- 

ply,         -           -           -           -           -            -  257 

motion  in,  sustained,  no  judgment  can  be  ren- 
dered,          -           -           -           -          .-  259 

append  will  lie  from  order  of  airest  without  judg- 
ment,        259 

motion  in,  will  not  lie,  when,    -           -           -  256 

bad  pleading  cured  by  verdict,  defeatB,how  far,    -  260 

Assessment  of  damages— 

change  wrought  by  the  code,         ...  377 

for  builrUng  mill  dam,  -           -           -       .    -  377 

for  diverting  from  bed  of  water  course^      -           -  378 

by  person  injured  by  dam  already  bmlt,        -  378 

for  canal,  road,  railroad,  bridge  or  ferry  uses,       -  378 

for  causing  flow  of  mill  race  upon  land  of  others,  378 

complaint,  -           -           "          ."    .      "           "  ^^^ 

issumg  writ,  notice,  and  summoning  jury,      -  379 

impanneling  and  inquest  of  jury,  -           -           -  379 

rules  governing  the  mquisition,           -           -  380 

return  of  sheriff,     -----  381 

subsequent  proceedings.           -           .           .  381 

by  railroad,  two  acts  construed  together,  •           -  381 

388 

instrument  of  appropriation,         -          -          -  383 
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Assessment  of  damages  -7  (oontmned). 

of  filing  and  giving  notice,       ... 
appointment  of  appraiaeiB, 
warrantof  the  juoge,  -  -  -  - 

record  by  the  clerk,  .  -  -  - 

natore  of  title  acauired,  ... 

costs  must  be  paid  bj  the  railroad  company, 
payment  at  damages,   -  -  .  - 

exceptions  to  report  of  trnpraisers,  appeal, 
must  be  filed  within  ten  cbys,  -  -  - 

proceeding  on  appeal  is  de  now,    ... 
appeal  to  the  supreme  court  lies  as  in  other  cases, 
measure  of  damages  where  private  property  is 
taken  for  public  use,       .  -  .  - 

Assignment  of  demand  — 

action  by  assignee  without  indorsement,    - 
of  judgment  may  be  made  and  how,     - 

Assignment  of  errors  on  appeal  — 

general  discussion,  .... 

nicety  of  the  practice  in  this  regard,    - 
how  and  where  made,        .... 
when  must  be  made,    .... 
change  of  parties  by  succession,  how  shown  in,    - 
must  embrace  what,     .... 
form  of,  discussed,  .... 

from  superior  court  and  general  term, 

Attachment  and  garnishment — 

X^toc^m^nt  collateral  to  the  main  action,  - 
in  what  cases  may  be  had,        ... 
whether  lies  in  money  demand  in  tort,  qtugre, 
limitation  of  the  right  of,  -  -  - 

affidavit  in,  -  .  .  .  . 

undertaking  in,  -  -  - 

issuance,  lien,  service  and  return  of  order, 
when  judgment  may  be  rendered, 
of  seizure  of  property  and  proceedings  under  the 
order  in,        -  -  .  -  - 

interest  of  heir  or  distributee  subject  to  seizure,    - 

perishable  property  may  be  sold,  how, 

remedy  of  tnira  party  whose  property  is  improperly 

seized,  -  -  -  -  - 

(famishment,  how  instituted,  affidavit, 
liability  of  garnishee,    .... 

answer  of  garnishee,    .... 
de&uilt,  attachment  and  arrest  of  garnishee, 
when  iudgment  in  ganushment  may  be  taken, 
gamiuiee  interestea  in  regularity  of  proceeding,  - 
imould  litigate,  when,  .... 
liability  ofy  upon  commercial  paper, 
assignee  of  debtor  may  be  jomed  in  certain  cases, 
jurisdictional  steps  where  notice  is  by  publication, 
of  filing  under,  .... 

creditor  maj  contest  daim  of  other  creditors, 
of  the  lien  m  both  proceedings, 
o^'ection  to,  how  taken,    .... 
answer,  must  specially  deny  isuds  stated  in  affidavit, 
steamboat  attachment,       .... 
judgment  in,    - 
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Attachment  and  garnishment  —  (oontinaed).  JP*       §^       P*       § 

where  creditois  file  under,  -  -  •  -      2i8       22    

of  the  levy  of  an  execution  in,  -  -  813       19    

Award— 

(See  Abbitbation.) 

B. 

Bail- 
action  upon  special,  brought  within  two  yeazB,     -       85       20    

of  arrests  and,  -  -  -      ^    -  127       70      128       74 

Bail  for  stay  of  execution  — 

(See  Replevin  Bail.) 

Bill  of  exceptions  — 

definition  of,          -           -           -           -           -  219  108    

when  necessaiy  and  when  not;  enumeration,  -  219  106 

231  12 

424  5 
neceesary  to  leserye  error  on  refasal  of  change  of 

venue  by,      -           ...           -  153  5 
error  in  giving,  or  refasal  to  give  instruction,  how 

reserved  by,  -  -  -  -  -  213  85 
may  be  filed  after  trial  by  leave  of  court,  -  219  107 
written  instraments,  how  introduced  into,  -  220  109 
at  common  law  and  under  the  code,  -  -  220  110 
reformation  upon  this  subject  suggested,  -  -  220  111 
section  of  statute  for  reserving  questions  without 
setting  out  the  evidence,  unsue  to  follow  in  prac- 
tice,    221  113 

by  whom  to  be  sisned,       ...           -  221  114 

how  prepared  ana  tendered,    ...  221  115 

when  judge  refuses  to  sign,  rem^  by  mandate,  221  116 

may  be  amended,         -           -           .           -  221  116    .... 

when  filed,  becomes  a  port  of  the  record,  -           -  222  117     428         5 

must  be  filed  within  time  hmited  by  the  court,  221  114    

errors  not  apparent  on  face  of  record  must  be  re- 
served by,     -           -           -           -           -  245  48    

nicety  of  the  practice  on  the  suligect  of,  considered,  245  48, 49     246  50, 51 

247       54 
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15 

244 

47 
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in  appeal  from  decree  in  partition,  -  -      354       23 

Bill  of  exchangee  — 

(See  Pbomissobt  Notes.) 

Bill  of  particnlars- 

in  sek-off,  when  filed,        -  -  •  -       62       44 

Bill  of  review  — 

(See  Review.) 

Bona  fide  purchaser — 

of  land  where  new  trial  granted  under  statute,  pro- 
tected, -  -  -  -  -  254       74 

of  land  sold  on  judgment  subsequently  reversed, 
protected,  .....      449       26 

Bond— 

with  conditions,  change  in  pleading  under  code,  -  23  12 

official  action  upon,  how  brought,        -           -  30  6 
action  against  surety  on  official,  to  be  brought 

within  three  years,    -           .           .           .  84  19 

for  appeal,  when  filed,  by  whom  approved,          -  438  16 
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Books  —  p. 

of  law  may  be  used  in  evidence.          -           -  172 

Burden  of  the  issnes  — 

the  English  rule  as  to  the  opening  and  dose,        •  195 
after  conflict  of  decision,  English  rule  adopted  in 

this  state,      -           -           -           -           -  195 

which  party  has  the  opening  and  dose,  general 

rule,         -           -           -           -           -           -  195 

in  contract  where  damages  are  unliquidated,  plaint- 
iff becins,     196 

same  rule  applies  in  torts,  -           -           -           -  196 

exception,         -           -           -           -           -  196 
in  slander  and  libel  where  defendant  justifies,  he 

be^lins,          -           -           -           -           -  196 

openmg  statements  of  counsel,      -           -           •  196 

must  be  confined  within  proper  limits, '           -  197 

failure  of  the  court  to  enforce  this  rule,  error,       -  197 

Burden  of  proof— 

is  upon  him  who  asserts  the  affirmatiye  of  the  issue,  200 

exceptions  to  the  rule,              ...  200 

0. 

Causes  for  a  new  trial  — - 

irregularity  of  proceedinffs,           -           -           -  230         8 

irregularity  or  misconduct  of  Juiy,      -           -  ^1    9,10 

miscondudb  of  prevailing  par^,    -           •           .  232        13 

accident  or  surprise,     ....  288  16,17 

18 
235  20,21 

error  in  assessment  of  damages,    •           •           -  235       22 

verdict  contrary  to  evidence,    -           -           -  237 

verdict  contrary  to  law,      ...           -  240 

newly  discovered  evidence,       -           -           -  241 

error  of  law  occurring  at  trial,       ...  243 

must  be  specifically  fussigned  in  writing,         •  244 
(See  New  Trial.) 

Certainty— 

a  requisite  of  good  pleading,         -           -           -  12       15 

degree  of,         -           -           -           -           -     ,  12  16,17 

18,19 

application  of  rules  of,  to  complaint,        -           -  24       15 

m  complaint  upon  parol  contract,        -           •  24       16 

in  complaint  upon  written  instrument,      -           -  24       17 

in  complaint  in  actions  concerning  real  estate,  25       19 

in  complaint  in  actions  for  personal  properly,       -  25       20 

in  complaint  in  actions  for  ug'urv  to  lanas,     -  25       21 
where  facts  are  in  the  knowledge  of  the  adverse 

party,      ------  26 

in  answer,         .....  ^ 

in  reply,     -----           .  71 

Challenges- 
each  parhr  has  three  peremptory,              •           -  194 
if  juror  nas  sat  within  a  year,  ground  for,  for 

cause,            -           -           -  ,       -           -  194 
(See  JuBT.) 

Chancery  — 

rule  of  parties  plainidff,  how  far  adopted  by  code,  29 

rule  as  to  appomtment  of  receivers  in  force,    -  124 
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Chancery  —  (coniinaed). 

decree  in,  within  definition  of  indgment,  how  far, 
execation  under  chanceiy  practioe, 

Change  of  veniie  -— 

(See  Vekub,  Chakob  of.) 

Charffe  to  jury  — 

(See  Instbugtioitb.) 

Clerk  of  ooiirt— 

doty  of,  in  issaance  of  process,      •  •  - 

in  entering  orders  and  judgments, 

in  issuing  execution,  .  .  •  • 

Color  of  title  — 

what,  and  rights  under,  •  .  • 

Commissioners  in  partition  — 

duties  of,  -  -  -  -  - 

Common  carrier — 

action  against,  where  brought, 

Complaint— 

requisites  of,  in  general,    -        .  ."      .    " 
several  causes  of  action  may  be  joined  in, 
must  show  a  present  right  of  action  in  the  plaintiff, 
omission  of  any  mat^ial  averment  renders,  de- 
fective, .  _  -  -  - 
performance    of  condition    precedent   must  be 

averred,  -  -  -  -  - 

averments  in  actions  for  libel  and  slander,    - 
must  exhibit  original  or  copy  of  instrument  plead 

ed,  when,     .  -  -  -  - 

rules  of  certainty  applied  to,         -  - 

good  if  it  shows  plamtiff  entitled  to  an^jr  relief, 
code  adopts  chanceiy  rule  of  parties  plamtiff,  - 
exceptions  to  the  general  rule,       -      ^ 
who  to  be  made  defendant;  general  mquiiy  and 

rules,  -  -  - 

when  husband  must  be  joined  with  wife,  - 
joinder  of  parties,         -    .       - 
enumeration  of  causes  which  may  be  united  in, 
olijection  to,  by  motion;  enumeration  of  causes, 
demurrer  to,     ----- 
judgment  upon,  demurrer  to, 
answer  follows  demurrer,         ... 
defect  in,  when  reached  by  motion  in  anest. 

Concealment  of  cause  of  action  — 

effect  of,       --.--. 

Condition  precedent  — 

performance  of,  must  be  avened,       -  • 

general  averment  of,  sufficient,     .  •  • 

Condition  subsequent  — 

rule  as  to  averment  of  peiformance  of,  changed  l^ 
the  code,       ..... 

Confession — 

judgment  by, 

Confidential  communication — 

to  attorneys  protected,  when,  • 
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Confidential  commnnication  —  (continued).  p. 

to  physician  protected,  when,        -           -           -  178 

to  clergyman  protected,  when,             -           -  178 

Cunstmction  of  pleading  — 

most  strongly  against  the  pleader,      •           -  16 

of  certain  words  id,           -           -           -           -  25 

Contractor  — 

Lien  of,  for  materials  and  labor,         -           -  865 

Contempt  of  conrt  — 

definition  of,           -         -  -         -  -           -           -  341 

direct,              -           -           -           -           -  842 

constructive,           .           -           -           -           -  842 

.  what  constitutes;  enumeration  of  grounds,      -  842 

!  proceedings  in  case  of  direct,         -           -           -  848 

!  proceeding  in  case  of  constructive,      -           -  844 

now  tried  upon  return  of  officer,    -           -           -  845 

when  denied  by  part^  he  must  be  discharged,  845 

answer  of  defendant  in  proceeding  for,     -            -  845 

of  process  or  order  of  court,             -           -  846 

appeal  to  supreme  court  from  ruling  in,  lies,       -  846 
p«rty  imprisoned  for,*  cannot  be  released  on  iMibeas 

corpus,          -----  891 

Continiiance  — 

court  has  general  power  to  grant,              -           -  191 
must  do  so  upon  proper  affidavit,         -           -  191 
what  affidavit  must  contain,         ...  191 
affidavit)  admitted  as  evidence,  continuance  re- 
fused,              191 

of  cause  in  supreme  court,            -           -         -  -  435 

Contract  — 

in  action  uj)on,  breach  must  be  aJle^ped,           -  18 

rule  in  action  of,  in  granting  new  trial,    -           -  235 

Coroner  — 

acts  as  sheriff,  when,     .... 

Corporation— 

may  be  sued  in  county  where  office  is  kept,  when,  -  80 

foreign,  subject  to  special  provisions,              -  81 

how  served  with  summons,            .           -           -  96 
when   agent  authorized  to  accept   service,  how 

served,        -        -           -           -           -           -  97 

is  a  citizen  of  the  state  under  whose  laws  organized,  160 

stock  of,  how  levied  upon,              ...  801 

of  dissolution  cf,  by  information,         -           -  897 

Costs- 
will  be  taxed  where  suits  unnecessarily  multiplied,  42 
of  chanffe  of  venue,  must  be  first  paid,  -  -  155 
of  stru<^  jury,  how  taxed,  .  -  .  194 
in  granting  new  trial,  ma^  be  included,  -  -  229 
must  be  paid  upon  new  trial  without  cause,  iu  land 

cases,       --..-.  258 

judgment  for,  time  and  manner  of  recovery,  -  275 

each  party  always  liable  to  officer  for  his  own,      -  277 

of  reappraisement,       -           -           -           -  808 

of  second  offer  of  siEiIe  on  execution,           -           -  812 
of  assessment  of  damages  by  railroad  to  be  paid 

byit,       - 885 

on  appeal,  rule  in  regard  to,    -          -           -  442 
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Comiterclaim  — 

may  be  pleaded,    - 

good  defense  to  an  action  upon  a  judgment,  • 

County  — 

action  commenced  in  what,  ... 

(See  Venub.) 

Conrts  — 

circuit,  jurisdiction  of,  -  .  - 

superior,  jurisdiction  of,     - 
feaeral,  former  action  pending  in,  pleadable  in 
abatement,  -  -  .  -  - 

(See  Practice  aitd  Venub.) 

Creditor's  bUl  — 

substitute  for,    -  -  .  -  • 

Crofls  complaint  — 

when  may  be  filed;  requisites  of,  -  - 

Cross  examinations- 
proper  limits  of  ,  -  -  -  - 
m,  leading  questions  may  be  asked, 
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62       45    


206       63 
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D. 

Damages  — 

excessive,  ground  for  new  tnal, 
smalhiess  of,  not  ground  for  new  trial,  when, 
remittitur  of,  -  -  -  -  . 

for  detention  of  and  waste  to  real  jproperty,    - 
assessment  and  measure  of,  in  special  proceedings, 
on  appeal,  not  exceeding  ten  per  cent,  may  oe 
awarded,  -  -  -  -  . 

Death- 
action  for,  against  wrongdoer,  must  be  brought 
witiiin  two  years,      .  -  -  - 

Death  of  parfies — 

where  action  survives,  who  plaintiff, 
does  not  abate  the  action,  wnen, 

Default  — 

when  and  how  taken,        -  -  -  . 

of  judgment  upon,        -  - 

care  requisite  m,  m  having  record  show  summons 
properly  issuedand  served,         -  -    '      - 

Defendant  — 

of  the  pleading  of  the,  ... 

(See  PiiEADiNO,  Pabtibs,  and  Anbwbb.) 

Demurrer— 

in  general,  -  .  -  .  . 

spMiial,  does  not  exist  under  the  code^ 

coanges  under  the  code,     .  -  .  . 

enumeration  of  grounds  of,  to  complaint, 

for  miegoinder  sustained,  consequences, 

to  answer,         .  -  -  -  - 

when  failure  to  demur  will  be  deemed  a  waiver, 

objection  taken  by,  not  waived  by  answer, 

to  repJy,  causes  or,       - 

searcnes  the  record  and  extends  to  first  error 

this  rule  extends  to  the  reply, 

when  to  answer  or  demur,  .  .  . 
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Demurrer  —  (continued). 

to  complaint,  should  contain  what, 
argument  of,  .  .  . 

juogmentupon, 


after  oveiruling  of,  neoessaiy  stepe, 

how  filed,         .  -  -  -  - 

to  answer,  filinsr  and  argument  of ,  -  • 

or  repljT  to  be  med  to  b^  answer, 

neglecting  the,  to  reply,  no  waiver, 

to  reply,  filing  and  argument, 

if  sustaiiied,  proceeding  of  plaintiff, 

Demnrrer  to  evidence  — 

when  and  how  taken,        .... 
effect  of,  -  -  -  -  - 

evidence  must  be  reduced  to  writing, 
when  sustained,  final  judgment  rendered, 
when  overruled,  damages  assessed,  how,   - 
evidence  demurred  to,  a  part  of  the  record,    - 

Denial  — 

general  and  specific  .  .  .  . 

custinction  between  general  denial  and  general 
issue,  -  -  -  -         .  - 

Departure- 

can  be  none  except  in  reply,  .  .  . 

consists  of  what,  -  - 

rule  now  settled  that  demuiier  is  the  proper  mode 
of  objection,        -  -  -  -  - 

Depositions  ^ 

when  may  be  read  in  evidence,      ... 

may  be  taken  without  order  of  court,  - 

of  the  notice  to  adverse  party,  requisites,    - 

witness  may  be  compelled  to  att^d  the  taking  of, 

dedimiis  potestatem,  .... 

who  may  take,  -  -  .  . 

how  written  and  certified,  -  .  -  . 

taken  in  a  foreign  country,  how  certified, 

how  forwarded  by  officer  taking,    -  .  - 

must  be  on  file  one  day  before  trial,    - 

how  published,       -  -  .  .  - 

of  i>reliminary  objections  to,    - 

motion  to  suppress,  when  and  upon  what  grounds 

made,  -  -  -  .  - 

may  be  retaken,  when,       .... 
ruling  upon  motion  to  suppress,  may  be  reserved 

till  tnal,       - 
in  former  action  dismissed,  may  be  used  in  subse- 
quent, -  -  -  -  . 
de  bene  esse^           -           .           .           -  - 

Devisees— 

liable  to  extent  of  property  received,  when, 
interest  of,  subject  to  seizure  in  attachment,    - 
land  of,  how  subject  to  execution  upon  judgment 
againstdeceased  debtor,        ... 

Dilatory  pleas  — 

(See  ABATESfEKT  Answer.) 
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Discretion  of  court  — 

in,  appearance  may  be  withdrawn  in  fall, 
in  amendment  to  pleadings,    .  -  - 

upon  trials,  .  .  -  .  - 

in  (oanting  new  trials,  ... 

Disability  — 

(See  INFANT,  Mabrixd  Women,  Non-bbstobnt 
AND  Idiot.) 

Dismissal  — 

when  may  be  made,  ."  "  "  " 

never  a  bar  to  another  action, 
by  court,  plaintiff  may  appeal,      -  -  - 

of  cause  in  supreme  court,        .  .  - 

Divorce — 

of  void  marriages  and  the  issue  .thereunder, 
for  adultery,     -  -  -  -  - 

impotency,  ------ 

abandonment  for  two  years,     -  -  - 

cruel  and  inhuman  treatment,       .  -  - 

habitual  drui^enness,  .  -  -  - 

failure  of  husband  to  provide  for  two  years, 
conviction  of  an  infamous  crime  subsequent  to 

marriage,  .  -  -  -  - 

when  adultery  no  ^und  of  ,    -  _ 
application  for  petition  and  requisiteB, 
process,  service  and  return,      -  -  - 

m  case  of  non-residence  of  defendant, 
appearance  and  pleading  of  defendant, 
of  the  hearing  oi  the  cause  and  trial, 
no  change  of  venue  can  be  demanded, 
nor  jury  trial,         -    ,       - 
decree  of,  form  and  effect  of ,  - 

alimony  may  be  given  by  judge  without  prayer,   - 
custody  of  children,      ",  "  "  " 

of  interlocutory  orders  m,  - 
mBxai&nBXice  pendente  lite,       .  -  - 

orders  enforced  by  attachment,      - 
but  an  appeal  lies  from  sentence  in  contempt,  ^ 
legitimacy  of  diildren,  how  determined  by  action, 
review  of  judgments  in,  rendered  on  publication, 
marriage  of  poriy  in  such  case,  within  two  yean, 

void,  -  -  -  -  - 

Docket — 

caUing  of,  and  de&iult  in  inferior  courts,  - 
calling  of,  in  supreme  court,    .  -  - 

Docomeiitary  evidence,        .  •  -  • 

Daplldty— 

defimtion,         -  .  .  -  • 

in  complaint,  .  •  -  •  - 

in  answer,         -  -  •  •  • 

in  reply,     ------ 

E. 

Effect,  legal —  , ,    xv       ^ 

when  form  differs  from,  rule  changed  by  the  code, 
of  wcwds  •* lawfully.''  ''duly,"  etc.,     - 

lyectment — 

action  of,  abolished,    -    -    -    - 

Vol.  I.— 60 
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Emergency  (See  Injunction)—  P-       §         P«       S 

Entries- 

upon  the  record  of  court,  when  and  how  made,    -      281       25    

Equity  — 

distinction  between  law  and,  abolished^    -           -         2         6      264         5 
pleadings  in,     -  -  -  -  -  2         5    

Error- 
writ  of ,  abolished,  -  -  -  •  -     420         2    

(See  Appeal.) 

Error  of  law— 

when  cause  for  new  trial,-  ... 

Estoppel  by  judgment,   -  -  -  -  282       26     283       27 

Evideiice,        .-.-.- 

must  not  be  pleaded,    -  -  -  . 

subject  divided,  oral  and  documentaxy,     - 

documentary;  original  writing  mav  be  used, 

of  public  document  or  recc«d,  mtroductoiy  proof,  - 

of  iniyate  writing,  execution  must  be  {HX>Yed,  - 

execution,  how  proved,       .  -  -  - 

written  instinment  foundation  of  action,  proof  of 
execution  not  necessary,        ... 

proof  of  execution  dispensed  with  on  serying  copy 
and  notice,  when,     .... 

secondaiyevidenceofwriting,  when  and  how  given,      171         8      202       48 

court  may  compel  production  for  inspection  or  use, 

court  may  compel  mspection  of  books  and  papers 
before  pleading,  when,         ... 

authenticated  copies  of  records  used  as  original,    - 

statutes,  what  may  be  used  as,  -  - 

acts  of  other  states  purporting  to  be  printed  by  au- 
thority, .  -  -  -  - 

copies  of  acts  of  other  states,  what  certificate  suffi- 
cient .  -  -  -  . 

transcriptof  justice  records,  must  contain  what,  -      173  14.15      174  16,17 

certificate  of  notary  public  presumptive, 

of  secretaty  of  state,  when,  ... 

exemplification  of  records  of  court, 

of  records  of  deeds  and  office  books, 

records  of  courts  of  other  states  attested,  how, 

act  of  congress  on  the  sulject,       ...      175       22      175       23 

affidavit  taken  in  another  state, 

other  statutory  provisions  declaratory  of  the  com- 
mon law,       - 

interrogatories,       -  -  .  -  . 

of  marshaling  and  introduction  of  ,       - 

importance  of  the  general  rules  of  evidence, 

enumeration  of  some  general  rules, 

is  directed  to  the  substance  of  the  issue,    - 

variance  under  the  code,  ... 

of  the  burden  of  proof ,        .... 

the  best  must  be  produced,      ... 

primary,  what,       .  .  .  .  - 

records  and  entries  in  books  used  as  primary,  - 

exceptions  to  necesnibr  of  primary, 

of  instrument  in  hands  of  third  party, 

in  hands  of  adverse  party,        ...  202       50      203       51 

how  produced  in  court,  method,    ... 

order  of  proof  usually  in  ocmtxol  of  ooonsel,     -  204  55,  56 
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Evidence — (oonidnued). 

order  in  inizoducing  written  instnimentB, 
mode  of  reading  written,  to  jury, 
examination  of  witness,      .  .  .  . 

demurring  to  mode  and  effect  of ,         -  • 

evidence  demorred  to  a  part  of  the  record, 
when  closed,    -  -  -  -  - 

newly  disoovered,  ground  for  new  trial,  when, 

verdict  not  sustained  by,  ground  for  new  trial, 

Examination  of  witness  — 

leading  rules  in,  considered,  ... 

in  direct,  leading  questions  not  admissible,     - 
leading^  question,  what,      .... 
relaxation  of  the  rule  sometimes  necessary,    - 

Exceptions  — 

to  refusal  of  court  to  give  instructions,  how  re- 
served,   --.--. 

definition  of,    - 

every  ruling  sought  to  be  reviewed  'must  be  ex- 
cepted to,  -  -  -  -  - 

must  be  reserved  in  bill  of,  when, 

when  and  how  taken,        .... 

in  motion  for  a  new  trial,  how  reserved, 

to  return  of  writ  of  habeas  corpus, 

Exceptions,  bill  of — 

(See  Bill  of  Exceptions.) 

Execution  — 

at  the  common  law,  .... 

under  the  chancery  practice,    ... 
against  the  property,  real  and  personal,  of  debtor, 
against  his  body,  .... 

for  the  delivery  of  property,  - 

certified  copv  of  decree,  iFsued  in  what  cases,  - 
issuance  ana  requisites  of ,  - 
issued  onl^  by  order  of  plaintiff  or  his  attorney, 
otiierwise  issued,  proceedings  under,  irregular,     - 
prsBcipe,  ..... 

contains  what,        ..... 
for  body  or  property,  may  issue  to  any  county  in 

state,  -  -  -  .  - 

otherwise,  for  delivery  of  property, 
tested,  how,     -  .  -  .  - 

omission  of  seal  of  court,  effect  of, 
right  to  issue,  expires  in  twentv  years, 
returnable  within  one  hundrea  and  eighty  days, 
assignment  of  judgment  noted  on, 
revival  of  judgment  and  issuing,  after  ten  years, 
ten  days'  notice  necessary;  how  eiven, 
against  joint  debtors,  not  served,  how  obtained, 
real  estate  of  deceased  debtors,  how  subjected  to, 
complaint  for,  when  to  be  filed,     -  -  . 

Sersonal  property  subject  to,  enumeration, 
uty  of  snenff'  in  levying  on,        - 
lien  of,  how  protected  on  property  remaining  with 

debtor,  -  -  - 

exemption  from,  and  how  claimed, 
personal  property t  lien  of,  upon, 
custody  and  care  of  personal  proper^  ^7  sheriff, 
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Execution  —  (continued). 

debtor  may  retain  goods  upon  giving  undertaking, 
of  appraisement  under,      .... 

appraisement  may  be  waived, 

"vmen  appraisement  dispensed  with  under  statute, 

appraisement  subject  to  incumbrances, 

appraisers  take  notice  of  incumbrances,  how, 

property  must  be  sold  in  parcels, 

piopeijly  must  bring  two-thirds  appraisement, 

advertisement  and  sale  under, 

sale  of  mort^pEiffed  chattels  subject  to  mortgage, 

but  the  sheriff  nas  the  right  of  possession, 

of  completion  of  sale  of  personsLl  property, 

and  the  purchaser's  title  thereto,  caveat  emptor, 

intei^  of  partner,  how  sold  on,    - 

property  fraudulently  conveyed  ma^  be  sold  on, 

upon  failure  to  seU  on,  duty  of  sheriff, 

venditioni  exponas,      -  -  -      '    - 

real  property ,  snbgect  to  sale  upon, 

what  interest  in  hmd  not  subQect  to  sale  on,    - 

of  levy  of,  upon  real  estate,  .  .  - 

mandate  of  writ  obviates  necessity  of  levv,    - 

to  another  county,  only  a  lien  when  levied, 

debtor  may  offer  real  estate,  .  .  . 

homestead  must  be  levied  on  last, 

what  is  a  levy  upon,  -  -  -  - 

of  advertisement  of,  before  sale  upon, 

sale  of  real  estate  u^n,     .  .  .  . 

must  sell  for  two-thuds  appraisement, 
when  for  four-ninths  of  appraisement,   - 
bidder  may  withdraw  his  bid,  when,   - 
must  be  smd  in  parcels,  when,       ... 
sales  upon  several  executions;  rule  as  to  appraise- 
ment,     .---.- 
of  completion  of  sale  and  payment  of  mon^,  - 
of  issuance  of  certificate  A  purchase, 
where  purchaser  fails  to  complete  his  purchase, 
of  redemption  of  real  properfy  after  sale,  - 
sneriff's  deed  and  its  eiffect,      ... 
purcliajBer  at  sale  upon,  how  far  bona  fide  and  of 
notice,  .  -  .  -  - 

of  distribution  of  money  received  on  single  execu- 
tion, .  .  .  .  - 
when  received  on  several  executions, 
questions  as  to  priority  may  be  settied  by  notice 
and  motion,    -           -           -           -  - 
return  of  sheriff  to,  duty  of  sheriff, 
should  be  aooomx>anied  by  what, 
stay  of,  by  entry  of  replevin  bail, 
time  allowed  by  statute  for  different  sums,  enumer- 
ation, -           - 
no  right  of,  exists,  when,         ... 
joint  debt(H:  surety  may  prevent,  before  judgment, 
against  the  body,  seldom  resorted  to,         -           - 
proceedings  under,        .... 
no  female  may  be  imprisoned  under, 
of  discharge  of  debtor  from  custody,    - 
quashing  or  setting  aside  an,         -           -  - 
when  the  motion  lies,  -           - 
time  and  manner  of  making  motion. 
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Execution  —  (oontinned). 

effect  and  consequenoes  of  quashing, 
proceedings  eupplementary  to,  nature  of  ,  - 

stepe  necessary  to  institute,  ... 

of  complaint  in,  .... 

of  the  order  and  lien  thereof,         ... 
pleadings,  judgment  and  enforcement, 
special^       -.-... 

Exhibit  — 

when  required  in  pleading,  ... 

Exemplification — 

(See  EviDBNCB.) 

Exemption— 

of  property  from  execution,  how  claimed, 

Exeentor  and  administrator  — 

ma^  be  substituted  as  party,  when, 

and  opposite  part^ ,  not  competent  witnesses,  when, 

not  required  to  give  bond  on  appeal, 

F. 

Federal  conrt  — 

action  pending  in,  may  be  pleaded  in  abatement, 
transfer  of  cause  to,  -  -  -  - 

jurisdiction  in  adniiralty  affects  lien  under  state 

law,  how  far,  .  .  .  - 

(See  Removal  of  Causes  to.) 

Findinip  — 

special,  by  jury  may  be  demanded, 

reauest  for,  how  prepared  and  submitted, 

judgment  upon,  when  rendered,    -  -  - 

defectiye  results  in  practice,      .  -  - 

of  facts  and  conclusions  of  law,  by  court,  - 

motion  where  findings  are  uncertain, 

are  put  of  the  record,       .... 

Fictions— 

use  of,  forbidden,    -  -  -  -  - 

Foreclosure  of  mortgagee — 

action,  where  brought,        -  - 

where  land  lies  in  several  counties, 
sale  under,  must  be  in  county  where  land  lies, 
parties  to  an  action  of,  ... 

judjg^ent  in,  when  personal  and  when  in  rem,     • 
action  for,  abates  separate  action  for  the  mortgage 
debt,       ...... 

,     when  sheriff  may  levy  on  other  property  under  de- 
cree, -  -  -  -  - 

where  mortgage  is  payable  in  instaUments,  part 
only  due,  .  .  .  .  - 

remeay  of  defendant  in  such  case, 
decree  in  such  case,         .  .  .  - 

surplus  of  sale  under,  to  whom  payable, 
uf  chattel  mortgage^  by  action  or  advertisement, 
action  for,  similar  to  action  for,  of  other  mortgages, 
except  there  is,  no  redemption, 
may  be  had  without  action,  by  advertisement  and 
sale,        ...... 

goods  may  be  seized  upon  default. 
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[Parts  I  and  II. 

Foreign  courts— 

judgment  of,  conclusiye  in  thiR  state, 
exceptions  to  the  rule,  -           -           •           - 

28^ 

289 

Foreign  laws  — 

must  be  pleaded  as  fsdbB,  .           .           .           • 

Fraud— 

action  for  relief  against  must  be  brought  within  six 

11 

83 
289 

{/4       ■•••        •••• 

G. 

Ghumishment — 

(See  Attachment.) 

General  denial  —  -  -  -  . 

objection  to  noi^joinder  and  miqoinder,  how  far 
taken  under,       -  -  -  -  - 

distinction  between,  and  general  issue,      *    - 

Ouardian  ad  litem  — 

infant  must  appear  by,  ... 


48       11 


52 
57 


19 
34 


272       16 


H. 

Habeas  coipns  — 

object  of  the  writ,  -  - 

proceeding  is  summaEy  without  a  jury, 

oomi)laint  in,  requisites  of ,  -  -  . 

writ  issues  as  a  matter  of  right, 

refusal  to  issue  writ,  ground  of  appeal,     - 

of  issuance  and  service  of  writ, 

return  of  writ  should  contain  what, 

exception  to  return  of  writ,        - 

formation  and  hearing  of  the  issue, 

order  and  judgment  of  release, 

in  what  cases  writ  not  available,    ... 

writ  may  issue  on  Sunday^        -  -  - 

plenary  power  of  court  or  judge,    -  -  - 

practice  on  appeal,       -  -  .  - 

Handwriting  — 

how  proved,  -  -  .  .  - 

when  proof  dispensed  vdth,       ... 

Heirs- 
liable  to  extent  of  property  received,  when, 
interest  of,  subject  to  seizure  in  attaichment,    - 
action  l^  or  against,  rule  as  to  competency  of  wit- 
ness stated,         -  -  -  -  - 
the  word  heirs  construed  to  embrace  whom,    - 
real  estate  descended  to,  subject  to  execution  on 
judgment  against  deceased,  how, 

Hnsband  and  wife  — 

parties  plaintiff  in  action  by  married  women,    - 
desertion  or  imprisonment  of  husband,  wife  may 

8ue»         -  -  "      .     "  .        " 

husband  joined  as  defendant  with  wife,  when, 
time  of  coverture  not  computed  in  statutes  of  limi- 
tations, -  -  -  -  - 
not  competent  as  witnesses  for  or  against  each 
other,      -----. 
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HoBband  and  wife  ^  (continued). 

exception  to  the  rule,  how  constraed,    - 
interest  of  husbwd  in  lands  sabject  to  aale  on  exe- 
cution at  four-ninths  appraisement,  - 
e£Fect  of  diyorce  upon  tenancy  between,    - 
how  far  partition  of  land  affects  interest  of  wile, 
mechanic's  lien  upon  land  of  wife,  requisites,     *  - 
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Idiot  — 

disability  of,  -  -  -  -  . 

Immaterial  matter — 

considered,       -  -  -  -  • 

Impeaehment  of  witnesees  — 

cannot  be  made  upon  collateral  matters,  - 

by  proof  of  oontraiy  statement, 

by  proof  of  bad  character  for  ttuth  and  yeraciiy, 

by  proof  of  bad  moral  character, 

foundation  for,  when  must  be  and  how  laid, 

mode  of,  on  ground  of  bad  character, 

impeaching  witness  may  be  impeached,    - 

Improvements  — 

in  action  for  partition,        .  .  .  . 

in  action  to  recoyer  real>  property, 

Inducement  — 

definition  of,  -  -  -  -  . 

need  not  be  answered,  ... 

Infant  — 

ma^  sue,  how,       -  -  -  -  - 

action  for  death  of  or  injury  to,  who  may  sue, 
time  of  minority  excepted  from  statutes  of  lim- 
itations,        -  -  -  -  - 
must  appear  by  guardian  ad  litem. 

Inferences  of  law— 

and  evidence  should  not  be  pleaded,   - 

Injunction  — 

defined,      .---.- 

how  formerly  and  now  issued, 

^und  of,  substentially  same  as  before  cede, 

m  what  cases  granted,  enumeration,  - 

mode  of  procedure  in  procuring,   -  -  - 

notice  or  emergency  shown   oefore  temporary, 

granted,        - 
notice,  how  given,  -  -  -  . 

emergency  cfetined,      -  -  -  - 

affidavite  may  be  read,  when  and  how,    - 
practice  on  hearing  motion  for  temporary, 
where  defendant  controverts  the  complamt, 
apphcation  for,  may  be  made  after  appearance  of 

aefendant,    -  -  - 

of  the  motion  for  and  order  in,     - 
order,  how  enforced,    -  -  -  - 

how  dissolved,        -  -  .  -  - 

appeal  lies  from  interlocutory  order  in, 
undertaking  in,     -  -  -  -  - 

in  action  of  divorce,  by  interlocutory  order,    - 

Information  ~ 

before  the  code,     -  -  .  -  . 
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Information  •—  (continued). 

^uo  warranto,  writ  of,  -  -  . 

in  what  cases  information  may  be  filed,    - 
by  whom  information  filed,     -  -  - 

requisites  of,  -  -  -  -  - 

parties  to, 

proceedings  in,      -  -  -  -  - 

recovery  by  successful  party,    -  -  - 

of  judgment  of  ouster,  forfeiture  or  dissolution^  - 
in  proceeding  to  dissolve  corporaticm,  who  pajiiee, 

Inscriptions  upon  tombstones,  walls,  ete. — 

adinissible  m  evidence,       .... 
seoondaty  evidence  of,  admissible. 

Inspection  of  books,  documents  and  papers  — 

may  be  had  in  court  by  order  of ,    - 

may  be  had  before  pleadLnfr,  when,     - 

in  hands  of  opposite  partv,  how  obtained, 

of  notice  to  produce  and  proceedings  thereunder, 

Instructions  tojurjr — 

duty  of  court  to  mstruct  jury,         .  -  - 

importance  of,  .... 

province  of  court  and  jury  defined, 
suggestions  as  to  the  duty  of  the  court  in  giving, 
either  party  may  require  the  court  to  insfuct  m 

writmg,  -  .  .  -  - 

may  be  written  by  either  party,  and  if  correct, 

must  be  given,    ..... 
technical  formalities  neoessaiy  to  reserve  error  on 

refusal,    -.---- 
the  giving  and  refusing  of,  how  excepted  to,    - 
error,  how  resei-ved  by  bill  of  exceptions,  - 
part  of  the  record,        .... 

Interest— 

of  party,  no  disqualification  as  a  witness,  - 

Interlocutory  judgments  and  orders  — 

judgment  and  decree,  definition  of, 

orders  and  judgment,  distinction  between, 

judgments  finsu  and,  distinction,    .  .  - 

decree  in  partition  embraces  what, 

in  action  of  divorce,  .... 

when  appeal  from,  lies,  -  -  - 

Interrogatories — 

upon  pleadings,  when  may  be  filed, 

must  contain  what,  and  how  answered, 

can  only  be  used  b^  party  demanding  them, 

practice  not  much  m  use,  reason, 

need  not  be  answered  when  irrelevant,  eto., 

to  be  answered  by  jury,  .  -  - 

Irregularity— 

upon  trial,  when  ground  for  new  trial, 

Issue— 

of  law,  how  tendered,       .  •  -  - 

of  fact,  how  tendered,  ... 

of  fact,  defined,     -  -  .  -  . 

of  law,  defined,  .... 

when  answer  completes  the,  no  reply  neoessaiy,    * 
how  completed, ,  "  "  "  • 

evidence  is  directed  to  the  substance  of  the. 
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Issne-^-Coontinaed).  P*  5  P-       § 

evidence  admissible  if  it  tend  to  ptOTe  the,      -  199  Si    

role  as  to  the  substaiioe  of  the,  foUows  the  role  on 

pleading, 200  38    

J. 

Joinder  of  causes—  P*  §  P-       § 

of  action,    -          -          -          -          -          -  20  3.. ••.... 

enumeration  of  caosea  which  may  be  joined,  40  33      

Joinder  of  parties— 

.  code  adopts  chanoexy  rale,  how  far,           -           -  29  3    

who  must  be  plaintin,  general  rules,              -  29  4et8eq 

where  action  Burrives,  who  plaintiff,         -           -  30  5    

general  rule  as  to  x)artie8  plaintiff  not  materially 

changed  by  code,      -          -          -           -  31  9    

excepti(»8  to  ceneral  rule,  -  -  -  30....  32.... 
parties  severely  and  immediately  liable  may  be 

ioined  as  defendants,  when,            -           -  34  19    

action  against  wife,  when  husband  must  be  joined,  34  20    

when  pities  may  be  Joined,  enumeration,     -  37  et  sea.  ....    '. . . . 

when  part  of  joint  debtors  not  served,      -           -  135  o    

Joinder  in  error  — 

form  of,  discussed,  definition,              -           -  430  9    

answer  of  appellee,            -           -           .           -  430  9    

appellant  may  demur  or  reply,            •           -  431  9    

cross  assignment,               ....  431  9    

Joint  answer  — 

must  be  good  as  to  all  the  parties,      -           -  64  51    

Joint  debtors  — 

and  creditors  all  to  be  joined  in  action,      -           -  37  25    

proceeding  where  part  not  served,       -           -  135  8    

execution  against  one  of,  not  served,  how  issued,  297  7  362       34 

363       35 
Jndge  — 

special;  on  change  of  venue,    -          -           -  154  7  155       13 

Sracticmg  attorney  may  act  as,  when,       -           -  154  5    

iscretion  of,  in  juiy  trials,      -           -           -  222  118  222      119 

duty  of ,  in  instruction  to  jury,        -           -           -  211  80  212  80,81 

province  of,  in  determining  sufficiency  of  evidence,  237  28, 29  2:38  30, 32 

233       33 

signing  of  the  record  by,  effect  and  necessity  of,  280  25    

Judgment — 

of  inferior  court,  how  pleaded,             -           -  24  14    

in  abatement,  how  rendered,         -           -           -  56  28    

action  upon,  may  be  brought  within  twenty  years,  84  19    

review  of,  within  three  years,              -           -  84  20    

upon  publication,  mav  be  0|>ened  Within  five  years,  85  20    

rdief  against,  grantea  withm  two  years,  when,    -  85  20    

presumed  paid  after  twenty  years,       -           -  89  30    

m  attachment,  mav  be  rendered,  when,    -           -  107  8    

in  garnishment,  when  and  how  rendered,     -  110  20  112       27 

personal,  cannot  be  rendered  on  publication,        -  135  7  272        16 

against  part  of  defendants  and  continuance  as  to 

parti,            «           -           -           -           •  loo  o  ....     .«.. 

as  upon  nihil  dicit,             ....  137  9    

authentication  of,  by  justice,  in  this  state,  evi- 
dence,        ^F  1^  1'^^       17 

of  other  states,  how  authenticated,    -          -  1y5  22, 23    
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Judgment  —  (continued). 

apon  special  findings,  when  rendered, 

upon  reporfc  of  referee  as  master  conunissioner, 

motion  for  new  trial  made  before  and  after,  when, 

arrest  of,  when  directed,  ... 

mm  obstante  veredicto^  when  directed, 

embraces  decree  under  provision  of  the  code, 

definition  of  decree  and, 

interlocutory  and  final,  distinction  pointed  out,     - 

effect  of  merger  of  terms,  decree  and, 

distinction  between  orders  and,  pointed  out, 

classification  of,         - 

test  in  distingniishing  interlocutory  and  final, 

on  demurrer^  when  rendered, 

for  plaintiff,  -  .  -  -  . 

for  defendant,  .... 

effect  of,  as  a  bar  to  another  action, 
t»  agreed  cases^  .  -  -  - 

for  plaintiff  upon  verdict,  finding,  award  or  report, 
for  defendant  upon   verdict,  miding,  award  or 
report,     ------ 

for  personal  properly,  may  be  in  the  alternative  for 
its  value,     -  -  -  -  - 

upon  default  and  for  want  of  an  answer,  - 
in&nt  must  appear  by  guardian  ad  litems     - 
of  dismissal,  -  .  -  .  - 

never  a  bar  to  another  action, 
by  confession,         -  .  .  -  - 

for  costs,  and  time  and  manner  of  recovery, 
in  attachment,  and  how  rendered  on  publication, 
where  creditors  file  undex,  ... 

in  personam^  definition,  -  -  - 

tn  rem^  definition  of,  and  who  bound  by,  - 
entry  of,  before  the  code,        ... 
entry  of ,  under  the  code,    -  -  -  - 

sigmng  of  the  record,  and  effect  thereof, 
y   no  execution  may  issue  upon,  before  record  is 
signed,    ------ 

effect  of,  as  an  estoppel,         ... 
to  what  estoppel  of,  extends,         ... 
of  modifying  and  amending,    - 
lien  of ,-----  - 

extendis  to  lands  and  chattels  real  in  oouniy,  - 
may  extend  to  any  county  in  state,  by  filing  tran- 
script,     ------ 

satisfaction  oi^  .... 

satisfaction  of,  by  execution,  sufficient  cancellation, 

may  be  compelled  by  action,         ... 

assignment  of,  how  made,        ... 

as  the  foundation  of  the  action,    - 

supersedeas  does  not  suspend  right  of  action  on, 

defense  to  an  action  upon,      .  .  - 

may  be  impeached  for  fraud,  when, 

defenses  to  foreign,      -  -  - 

ruling  of  supreme  court  on  sulgect  considered, 

relief  from,  grounds  of ,  -  -  - 

qualification  of  the  right,  ;  *  *  * 

enforcement  of,  against  joint  debtors, 

in  luAeas  carpus,  rendition  of ,       - 

in  mandate,  rendition  and  enforcement  of,    - 

in  prohibition,  rendition  and  enforcement  of, 
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Judicial  knowledge— 

courts  tB,ke  of  tne  law,      -  •  •  . 

Judicial  sale — 

action  for  properly  sold  under,  must  be  brought 

within  what  time,     -  -  -  - 

purchaser  under,  protected,  to  what  extent. 

Jurisdiction— 

of  the  sulirject  matter,  ... 

of  the  person,         -  -           -           -           - 

objection  to,  how  taken,  ... 

of  circuit  courts,    -  -           •           -           - 

of  superior  courts,        -  -           -           - 

by  puolication,       -  .           .           .           - 

Jury  — 

now  selected,    -  -  -  -  - 

qualification  of  juror,         .... 
either  party  may  demand  trial  by, 
how  summoned,     -  -  -  -  - 

calling  and  examination  of ,     - 
impanneling  of ,      -  - 

vacancies  in,  upon  examination,  how  filled,     - 
three  peremptory  challeges  to  each  party, 
juror  having  served  within  a  year  upon,  incom- 
petent, -  -  -     •     - 
swearinpr  of  the,    -           -  .  -  - 
struck  jury,  may  be  had  by  either  party, 
necessary  steps  to  procure,             .           -           - 
when  to  be  summoned,  how  impanneled, 
cost  of,  how  taxed,             .... 
instructions  to^             .... 
must  be  in  wnting  when  requested, 
retire  to  consider  of  verdict,     ... 
may  leave  their  room,  when,         .           .           - 
before  agreement,  may  be  brought  into  court, 
may  be  polled,       -           .          .           .           - 
mis-triafby,     -           -           -           .           - 
result  of  mis-trial,             .           .           .           - 
verdict  of,  general  or  special,  defined, 
special  findmgs  may  be  demanded  by  either  party, 
misconduct  or  irregularity  of,  ground  for  new 

trial,  -  .  .  -  - 

in  assessment  of  damages,  mode  of  procedure, 
cannot  be  demanded  as  of  right  in  divorce  dases. 

Justice  of  the  peace — 

mere  authentication  of  judgment  by,  in  this  state, 

evidence,        .  .  -  -  - 

may  take  depositions  within  and  without  the  state. 
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Law  and  e^iuity  — 

distinction  between,  abolished, 

Law,  Foreign  — 

must  be  pleaded  as  focts, 

Law  of  Indiana  — 

private  statute,  how  pleaded, 
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Libel—  JL-  §  P-       § 

general  averments  in  action  for,          -           -  22  9    

when  sereral  parties  may  be  joined,         -           -  39  81     

action  for,  must  be  brought  within  two  years,  -  84  19    

where  defendant  justifies,  entitied  to  open  and  dose,  196  25    

Lien  — 

of  order  in  attachment,           -           -           -  107  9  113       81 

in  garnishment,      .           .           -           .  .      113  81     

of  judgment,  upon  lands  and  chattels  real,     -  286  80    

exten£  throughout  the  oounty,     -           .  .      286  80    

may  be  extended  to  any  county  in  state  by  filing 

transcript,     -----  286  80    

of  execution  upon  personal  property,         -  -      804  12    

may  be  divested,  how,             -           -           -  soi  10     

priority  of,  of  executions,    -           -           -  -      804  12  824       29 

of  order  in  proceedings  supplementary  to  execution,      835  42    

upon  land  protected  m  partition,         -           -  856  25    

(See  MscHANio's  Lisn.) 

Limitations — 

rule  founded  on  public  policy,        -  -  -       82       16    

power  of  the  legislatiire,  -  -  -  82       17    

Statutes  of — 
six  years,  action  upon  accounts  and  contracts 

not  in  writing.        -  -  -  -        83        18     

for  use,  rents  ana  profits  of  real  property,  88       18     

for  imuries  to  property,  damages  for  detention 

and  for  possession  of  personal  property,  83        18     

forrelief  against  fraud,     -  -  -  88       18    

public  officer  individually  liable  for  moneys 

collected,     -  -  -  -  -       84       19    

two  years,  for  ii^'ury  to  person  or  character,       -        84        19    

for  forfeiture  or  penalty  given  by  statute,  84       19    

three  years,  against  public  officer,  or  upon  his 

bond,         -  -  -  -  -  84       19     

ten  years  J  by  execution  debtor  or  privies  for  land 

sold  on  execution,  ten  years  after  sale,      -  84       19    

Jive  years,  brought  by  partj  tb  action  or  privy 
for  land  sold  by  administrator,  guardian  or 

.commissioner,  five  years  after  confirmation  of  sale,  84       19 

twenty  years,  upon  contracts  in  writing  and  judg- 
ments,       -  -  -  -  -  84        19    

for  recovery  of  real  property,      -  -  -       84       19    ....... . 

in  open  accounts,  action  accrues  at  date  of  last 

item,    -  -  -  -  -  -       88       18    

ft/teen  years,  for  all  actions  not  above  enumer- 
ated,     84       19 

statutory  profusions  not  embraced  in  **  statute  of 
limit&ons,**    .  .  -  -  - 

proceeedings  to  review  judgment  three  years, 
action  to  enforce  mechanic  s  lien  one  year  after 

completion  of  work  or  expiration  of  credit, 
notice  of  lien  to  be  filed  within  sixty  days, 
heirs,  devisees  and  distributees  liable,  when, 
i^peals  to  ihe  supreme  court,  one  year, 
action  for  death  of  party  killed,  two  years, 
action  upon  special  bail  two  years  after  forfeiture, 
judgment  upon  publication  may  be  opened  by  the 

defendant  witnin  five  yeara,       -  -  -       85       20 

party  may  be  relieved  from  ludgment  upon  the 
fliounds  of  accident,  mistake  or  excusable  neg- 
ligence within  two  years,  -  -  -       85       20 
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Limitation  —  (continued). 

exceptions  to,  and  quaUfuxUions  of  the  statutes,  in 

Bet-off  aooount  barred,  may  be  pleaded, 
persons  under  disabilities  may  brm^  action  within 

two  years  after  the  removal  of  disabilities, 
married  women  under  disability, 
infants,       ------ 

persons  of  unsound  mind,  imprisoned  or  absent, 
when  statute  begins  to  run  it  is  not  arrested  by 

subsequent  disability,      -  .  -  - 

time  of  non-residenoe  not  computed,    - 
extension  of  time  in  case  of  death, 
where  action  fails,  time  extended,  when, 
of  concealment  of  cause  of  action, 
effect  of  acknowledgment  by  joint  contractor, 
acknowledgment  in  writing  removes  the  bar, 
part  payment  an  acknowledgment, 
statute  runs  against  state  and  United  States,  - 
judgment  presumed  i>aid  after  twenty  years, 
part  of  plaintiffis  barred  may  be  joined, 
now  joint  debtors  and  husband  and  wife  affected, 
when  the  right  of  action  accrues j    -  -  - 

legal  and  equitable  causes  alike  embraced, 
statute  must  be  pleaded,    -  -  -  • 

M. 

Mandate  — 

by  what  courts  issued,       ."  "  *  ' 

nature  and  office  of  the  writ,    -  •  - 

writ  issued,  how,    - 

complaint,  requisites  of ,  .'  '  ' 

return  of  writ  and  trial  of  the  issue, 

motion  must  be  made  in  term  time,    - 

judgment,  ------ 

in  what  cases  writ  granted,     -  -  - 

in  what  cases  refused,        -  -  -  • 

Marriaiife  and  divorce  — 

(See  Divorce.) 

Master  eommisBioner — 

references  to,         -  -        ,  - 

report  of,  stands  as  verdict  of  a  jury, 
objection  to  report  -^judgment  thereon, 
reference  to,  a  great  convenience, 
legislation  on  the  8ub(ject  suggested, 

Married  women  — 

(See  Husband  ahd  Wipe.) 

Mechanic's  lien— - 

notice  of,  must  be  filed  within  sixty  days  after  the 

completion  of  work  or  furnishing  material, 
action  upon,  must  be  begun  within  one  year  after 

completion  of  work  or  expiration  of  credit, 
by  whom  taken,  -  -  -  - 

upon  what  operates,  -  -  -  - 

subcontractor  may  tiake,  .  .  - 

upon  land  of  married  woman,  what  necessary,    - 
upon  land  of  infemt,  not  enforceable,  - 
public  buildings  and  land  of  corporation,  how  fieur 

liable,      -  -  -       ,    - 

special  provision  lor,  against  railroads, 
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Mechanic's  lien  —  (continaed). 

mode  of  acquiring,  -  -  -  - 

of  notice,  reqaisites,  and  record  of,      - 
uncertainty  in  notice  can  not  be  cuied  by  averment, 
of  diversion  of  money  due  contractor,  collateral  to, 
of  the  notice  by  suboontractor  or  laborer,  - 
degree  of  certainty  ot  notice,  -  -  - 

enroroement  of  lien,  .  -  -  - 

credit  must  be  stated  in  notice,  to  bind  third  par- 
ties after  end  of  year,  -  -  - 
who  should  be  made  parties  in  action  upon, 
sale  upon,  without  i^ation  or  appraisement  laws, 
enforced  by  special  execution,        -           -  - 
may  be  released  by  filing  undertaMng, 
upon  water  craft, -seizure  and  release  at  same, 

remedy  last  mentioned,  how  fast  affected  by  exclu- 
sive jurisdiction  of  f^eral  courts,  in  admiralty, 

subject  to  maritime  liens,  those  under  state  law 
recognized,         -  -  -  -  - 

Mer{^er  — 

judgment  against  part  only  of  joint  debtors  not  a, 
as  to  others,  when,         -  -  -  . 

Misjoinder  of  causes  — 

consequences  of,  -  -  -  - 

may  be  reached  by  demurrer,  when. 

Misjoinder  of  parties  — 

is  pleadable  in  abatement,  when, 
olgection  taken  by  motion,  when. 

Mistake  — 

ground  of  relief  from  judgment  within  two  years, 
accident  and,  ground  for  new  trial,  when, 

Mistrial  — 

result  of,     ------ 

Mortmce — 

(See  Foreclosure.) 

Motion  — 

objection  formerly  reached  by  special  demurrer  now 

reached  by,  -  -        ^  - 

oljectian  to  noxq'oinder  and  mi^oinder  taken  by, 

when,  -  - 

objection  to  jurisdiction  of  court,  how  taken, 
objection  to  attachment  proceedings  taken  by,  when 
olgection  to  order  of  seizure  of  personal  property  by, 
to  quash  summons  on  spedal  appearance,  how 

made,  -  - 

olijection  to  complaint  by,  .  .  - 

for  new  trial,  when  and  how  made,     * 
in  amst  of  judgment,        -  .  -  - 

venire  de  noro,  -  -  -  - 

tion  obstante  veredicto,        -  -      "      - 

in  supreme  court,  how  and  when  made, 

N. 

New  trial- 
important  and  oomplicabed  branch  of  practioe,     - 
motion  for,  must  be  upon  written  caoses, 
must  be  filed,  wheai,  .... 
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New  trial — (continued). 

enumeration  of  causes,  ... 

when  applied  for,   -  -  .  -  - 

provisions  of  the  code  unknown  to  the  common  law, 
irregularity  of  proceedinss,  ground  for,    - 
irregularity  or  misconduct  of  the  jury, 
affidant  by  juror,  evidence  of  misconduct, 
motion  for,  for  misconduct  must  be  supported  by 

affidavit,       -  - 

fiifVcoiufucf  of  prevailing  party,      ... 
same  through  nis  counsel,        ... 
when  affidavit  in  support  of  motion  must  be  filed, 
only  two,  mav  be  granted,      - 
misconduct  of  counsel  must  be  objected  to, 
accident  or  surprise,  ground  tor,  now  &r, 

above  class  within  discretion  of  court  to  grant, 
rule  most  liberal  to  defendant, 
error  in  assessment  of  damages,  ground  for, 
exception  to  last  cause,  ... 

rule  in  action  founded  in  contract,  -  - 

rule  in  action  founded  in  tort,  - 

remittitur  obviates  the  last  objection, 
verdict  contrary  to  evidence,  eround  for, 
relation  of  court  and  juiy  ana  duty  of  judge, 

suffidency  of  evidence  discussed, 

verdict  contrary  to  law,  ground  for, 

as  to  last  specification,  practice  under  code  and 

common  law  discussed,         ... 
above  specifications  applicable  to  findings  of  court 

as  well  as  to  verdict  of  jury,       ... 
newly  discovered  evidence,  ground  for, 
diligence  to  discover  must  be  shown, 
if  cumulative,  no  cause  for,      ... 
illustration,  ..... 

error  of  law  occurring  at  trial,  ground  for,    - 
definition  of  last  assignment,        ... 
must  be  excepted  to  at  the  time, 
must  be  specifically  assigned  in  writing  as  cause  for, 
motion  for  and  assignment  of  causes,  all  causes  for, 

must  be  in  writing, 
as  to  the  manner  generally  of  assigning  causes,   - 
great  strictness  and  particularity  required, 
errors  reserved  by  biU  of  exceptions,  when, 
common  law  nile  on  the  subdect, 
bad  results  of  the  system  under  the  code,  - 

motion  for,  when  supported  by  affidavit, 
no  motion  for,  in  agreed  cases,  necessary,  - 
joint  motion  for,  by  several  parties,  good  as  to  each, 
cases  seldom  reversed  for  granting  a,  -       •    - 
only  one  motion  for,  for  same  cause,  permitted,    - 
but  several,  may  be  made  for  different  causes, 
motion  for,  may  be  made  before  or  after  Judg- 
ment or  term  of  trial,  when, 
complaint  for,  must  contain  what, 
application  for,  by  complaint,  how  made, 
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New  trial  —  (continued). 

judgment  for,  upon  complaint,  interlocutory,  and 
no  s^peal  lies  therefrom,  ... 

power  of  court  in  granting,  to  tajc  coats, 
unthotd  cause,  may  be  taken,  when, 
in  land  cobcs,  statute  construed, 
notice  for,  in  land  cases,  when  necessary,  - 
effect  of,  on  bona  fide  purchasers  in  land  cases, 
motion  in  arrest,  comes  after  motion  for,  - 
motion  non  obstante^  when  made, 
motion  for  a,  part  of  the  record,    -  -  . 

Ne  exeat— 

origin  of  the  writ,        -  -  •  - 

when  authorized,    -  - 

similar  to  arrest  and  bail,         .  .  • 

may  be  had  by  a  surety,     -  -  -  - 

objection  to  amdavit  and  bond,  how  taken,     - 

Neglig^ence  excusable— 

(See  Mistake.) 

Non  est  fiustmn,  -  .  . 

Non-joinder— 

how  objection  may  be  taken,   -  -  - 

Non  obstante  veredicto- 

motion^  how  related  to  motion  in  arrest,    - 
rules  of  the  common  law  on  the  subject^ 
no  legislation  on  this  subject,  but  practice  of  com- 
mon law  prevails,  .  -  .  - 
definition  given  in  Buskirk's  practice^ 
judament  where  motion  is  sustained, 
baa  pleading  cured  by  verdict  defeats,  how  far, 

Non-residenoe — 

time  of,  not  computed  in  the  statutes  of  limitations^ 
in  divorce,    -  -  -  -  - 

(See  Publication.) 

Notary  public  — 

oertincate  of,  to  act  authorized,  presumptive  evi- 
dence,    -  - 
may  tal^  depoeitioiiSy  -  -  •  • 

Notes— 

(See  Fboxissobt  Notbs.) 

Notice— 

byBumm(»i8,  -  -  •  -  . 

by  publication, 

by  publication  in  garnishment,      - 

for  application  for  temporary  ix\junction, 

to  taKe  depositions,  .... 

for  new  tnal  in  land  cases  when  neceBsaiy,     - 

required  to  revive  a  judgment,       ... 

of  dieiiff*s  sale,  requisites,      ... 

of  appeal,  how  issued  and  served,  .  -  - 

Nuisance  — 

action  for,  changes  by  the  code, 

action  lies  for  public,         •  •  •  . 

pradioe  in  action  for,   .  •  •  • 
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o. 

Oath— 

(See  Verification,  Jury,  Witness.) 

Objection — 

waived  bv  failure  to  demnr,  when, 

ground  of,  to  evidence  must  be  stated  at  the  time, 

or  error  waived,        -  -  -  - 

(See  Motion,  Djshurber.) 

OfflcePj  public  — 

action  against  for  neglect  or  misoonduct  to  be 

brought  within  three  years, 
for  moneys  collected  ana  not  paid  over,  six  years, 
cannot  be  required  to  attend  as  witness  outside 

county,  -  -  -  .  - 

judgment  against,  without  stay  of  execution, 
and  without  relief  from  valuation  or  appraise- 
ment laws,    -  -  -  -  - 

Omiasion— 

in  pleading,  cured  by  averment  of  opposite  paity, 
ot  materia  averment  in  complaint  mtal, 

Opening  and  close-- 

who  entitled  to,  upon  a  trial,         ... 
(See  Burden  of  the  Issues.) 

Opening  statement  of  counsel  — 

should  contain  what,  .... 

Oral  aricoment  in  supreme  court — 

wh€ai  permitted,  .... 
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Piarties-^ 

plaintiff  J  who  must  be,      - 
code  aydopts  chancery  rule,. how  far,     - 
where  actions  survive,        .  -  - 

on  offidal  bonds,  .  .  •  • 

married  women,     -  -  -  - 

infants  may  sue,  how,  ... 

joinder  of,  rules  as  to,        - 
death  of,  pending  action,         ... 
seduction  of  unmarried  female, 
personal  iigury  to  child,  who  may  sue, 
defendanty  general  rule,     ... 
bills  and  notes,  who  may  be,    - 
husband  and  wife,  when  joined,    - 
assignor  of  contract  not  indorsed,  must  be  joined, 
in  actions  concerning  real  estate,  - 
general  statutory  provisions  as  to, 
substitution  of,  m  interpleader,      - 
general  suggestions  as  to  parties  plaintiff  and  de- 
fendant, .  -  -  - 
to  an  appeal,    >           -           .           -  • 

Partition,  action  for  — 

practice  under  the  code,     ... 
oetween  what  tenants  lies,     .*  *  * 

pleadings  and  practice  in,  as  in  other  cases, 
common  law  rules  of,  mostly  refnacted  by  statute, 
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Partition,  action  for  —  (oontmned). 

must  be  brou^t  in  county  where  land  Ues, 
who  should  TO  made  parties  in,  -  - 

may  be  supported  upon  what  title, 
remainderman    or  executory   devisee,    how  &r 

bound  bjr  decree  in,  -  -  - 

may  be  joined  with  action  for  possession  or  to 

quiet  title,  ".■"."  ' 

guardian  of  infant  may  bring,  or  defend  in,  - 
general  rule  as  to  joinder  of  causes  and  parties 

applies,   ------ 

exception  to  rule,         .  -  -  - 

intenocutory  decree  in,      - 

when  land  divided  and  when  sold, 

duty  of  commissioners,      -  -  -  - 

exceptions  to  report  of  commissioners, 

proceedings  unaer;  exceptions  to  report, 

sale  of  land  in,  practice,    -  -  -  - 

commissioner's  aeed  should  be  approved  by  the 

court,  -  -  -  -  - 

what  parties  barred  by  decree  in,  -  - 

liens  upon  land  follow  the  fund  after  sale, 
improvements  made  by  one  of  several  tenants, 

now  treated  in,         -  -  -  - 

no  appeal  Ues  tiU  final  judgment, 
not  be  permitted  against  the  will  of  testator,  - 
advancements,       -  - 

of  reviewing  decree  in,  -  -  - 

partition  by  parol  upheld,  ... 

Partners — 

during  litigation  between,  receiver  may  be  ap- 
pointed,       .  .  -  -  - 

interest  of,  in  partnership  property,  how  sold  on 
execution,      ..... 

sale  of  inteiisst  of,  works  dissolution  of  partnership, 

Payment  of  money  into  conrt— 

by  sheriif,  proceeds  perishable  properly,    - 
pending  litigation,       .... 
when  orderwl  by  the  court,  ... 

in  proceedings  supplementary  to  execution,    - 
in  divorce,  for  attorneys*  fees,  and  maintenance,  - 
from  interlocutory  order  for,  appeal  lies. 

Personal  property,  claim  and  delivery  of — 

may  be  seized  in  first  instance,  or  recovered  by 
judgment,  ..... 

action  more  comprehensive  than  replevin^ 

action  for,  may  be  had,  when, 

"  perBonal  goods  "  defined,     -  .  - 

action,  how  prosecuted  without  writ  of  replevin,  - 

affidavit  for  seizure,  must  contain  what^ 

of  issuance  and  execution  of  order  of  seizure, 

oltj^tion  to  order,  how  made, 

steambcat  attachment,      .... 

of  property  of  peculiar  value,  a  receiver  may  be 
appointed,  .  .  ,  .  - 

execution  for  return  of,  ... 

what  subject  to  execution,  ... 

lien  of  execution  on,     - 

of  the  manner  of  sale  of,  (m' execution,     - 

of  foreclosure  of  mortgage  upon, 

judgment  in,  -  -  -  .  - 
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Place—  p. 

avennents  with  leferenoe  to,         •  •  •15       'T9 

Plaintiff— 

(See  Complaint.)  -  -  -  -       28 

Pleadings  — 

in  general,  ------ 

are  statement  of  facts,  -  -  •  • 

ine(iuity,    ------ 

distinction  between  law  and  equity,  abolished, 
olgect  of  the  change,  .... 

general  rules  must  conform  to  principles, 

general  rules  under  code  system  difficult  to  settle, . 

mdispensable  rules  of ,  - 

requisites  of  all  good  pleadings,    -  -  - 

must  state  facts  positively,       .  -  . 

{orei^  law  must  be  pleaded,         ... 

oertflontyin,      -  -  -  -  . 

eyidence  not  to  be  pleaded,  ... 

construed  most  stron^y  against  the  pleader,  - 
surplusage  does  not  vitiate,  ... 

reougnancy,  in  cert^  cases,  ground  of  demurrer, 
rule  where  form  and  legal  en<^  diii'er,  changed  by 

the  code,       .  -  -  .  . 

distinction  between  immaterial  and  impertinent 

averments  modified  by  the  code, 
omission  in,  cured  by  averment  of  opposite  party, 
allegations  of  prima  fcu:\e  cause  of  action  sufficient, 
plaintiff  may  not  anticipate  nor  controvert  defense, 
of  new  matter,  ..... 
departure  in,    - 

several  kinds  of,  under  the  code,    ... 
complaint^         ..... 
of  joinder  of  causes,  :  "  "  " 

complaint  must  show  a  right  of  action  in  the 

I>laintiff,  ..... 

omission  dt  anv  material  averment,  fatal, 
performance  of  condition  precedent  must  be  averred, 
general  averment  sufficient,     ... 
general  averments  in  actions  for  libel  and  slander, 
condition  subsequent,   .  -  -  - 

when  exhibit  must  be  filed,  ... 

rule  in  re^;ard  to  bond  with  condition, 
how  a  private  statute  pleaded,       ... 
how  judgment  of  inferior  couit  pleaded^ 
rules  oonoeming  certainty  in  oomplaint,    - 
certainly  in  complaint  upon  parol  contract, 
rule  in  complaint  upon  written  instrument, 
effect  of  expressions  "duly,"  "lawfully,"  etc., 
where  facts  are  in  the  knowled^  of  adverse  party, 
rule  in  declaring  upon  written  instrument, 
oomplaint  good  'd  it  entitle  plaintiff  to  any  relief, 
joinder  of  parties  and  causes f    ... 
code  adopts  the  chancery  rule  afl  to  parties,  how  far, 

Sarties  plaintiff^  who  must  be;  general  rules, 
eath  of  plaintiff  pending  action, 
defendant,  general  provisions  of  code,  and  rules, 
general  statutory  provisions  as  to  parties, 
action  joint  and  several,  when,  enumeration, 
enumeration  of  causes  which  may  be  united  in 
one  complaint,    -  •  -  -  - 

duplicity,  ...  -  - 
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Pleadings  —  (coniinaed). 

of  pleading  of  the  defendant,  demurrer  or  answer, 
demurrer,         -  -  .  -  - 

changes  by  the  code,  -  -  .  - 

enumeration  of  grounds  of  demurrer, 
demurrer  sustained,  pleading  may  be  amended,   - 
motion  the  substitute  of  special  demurrer, 
anstcer,  under  the  old  system  and  the  code, 
must  contain  what,      .... 

set-off,        .----- 

dilatory  answer,  with  enumeration,     - 
answer  setting  up  miffloinder  and  noi\joinder, 
how  far  noi\jomder  and  misjoinder  may  be  objected 
to  under  the  general  denial,       ... 
another  action  pending,  ... 

cause  of  action  not  matured,         ... 
distinction  between  answers  in  abat?ment  and  in 
bar  still  maintained,       .... 

the  issue  of  fact,  .... 

the  general  denial  not  the  general  issue,  • 
execution  of  written  instrument  denied  under  oath, 
nan  est  factum,     ..... 

special  answer,  .... 

matter  not  denied,  admitted,         ... 
set-off  and  counterolaim,    -  -  -  . 

crass  complaint,  .... 

certainty  m  answer,  .... 

special  statutory  defenses,       ... 
answer  must  contain  issuable  matter, 
answer  to  part  only  of  complaint,  how  limited, 
puis  darrein  continuance,        ... 
when  failure  to  demur  will  be  a  waiver,    - 
reply  may  be  in  deni!^  or  affirmative, 
distmction  between  reply  and  common  law  replica- 
tion,       ...... 

general  requisites  of  reply,     ... 
demurrer  to  rq>ly  provision  of  code, 
demurrer  to,  reaches  back,      ... 
supplemental  pleadings,      .... 

general  obeervatior^  upon  x>leading  under  the  code, 
statutory  forms  considered,      ... 
intimate  relations  between  pleading  and  practioe, 
statute  of  limitations  must  be  pleaaed, 
haw  filed,    .  - 

of  the  completion  of  the  issue  upon, 
amendments  to,  when  must  be  made, 
permitted  as  of  course,  when, 

bad,  not  objected  to  on  demurrer  cured  by  verdict, 
and  how  far,  .... 

permitted  when,  in  proceedings  supplementaiy  to 
execution,  -  -  -  -  . 

Practioe  — 

obtject  of  code  reform,       .... 

system  of,  under  control  of  the  courts, 

under  code  83rstem.  general  rules  difficult  to  settle, 

intimate  relations  oetween  pleading  and, 

action,  where  brought,      .... 

venue,  definition  of,      - 

circuit  court  in  every  county,         ... 

superior  court  in  svveral  counties^ 
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Practioe  —  (oQntintiecl). 

jurisdiction  of  two  coarte  mainly  ooncuirent, 
juiisdiction  of  the  two  courts  ezclusiye  in  contro- 

versies  involying  over  $200, 
jurisdiction  of  circuit  court  exclusive,  when, 
m  what  county  action  brought, 
subject  matter  in  several  counties,  action  brought 
in  either,  -  -  -  .  - 

action,  local  to  the  county  where  'cause  of  action 

accrues,         -  -  -  -  - 

when  brought  in  the  county  where  office  is  kept, 
action  to  establish  or  set  aside  a  will,  where  begun, 
action  against  common  carrier,  where  brought, 
action  begun  where  defendant  resides,  when, 
foreign  corporation  subject  to  special  provisions, 
English  common  law  of  venue  obsolete,    - 
limitation  of  actions^  what,      -  -  - 

power  of  the  legislation  over, 
action  must  be  commenced  within  two  years,  what, 
within  three  years,  what,  -  -  - 

within  five  years,  what,  -  -  . 

within  ten  years,  what,      -  -  - 

within  fifteen  years,  what,       -  -  - 

within  twenty  years,  what, 
proceeding  to  review  iud^ent,  three  years, 
action  to  enforce  mechanic's  lien, 
notice  of  Uen  to  be  filed  within  sixty  days, 
heirs,  devisees  and  distributees  liable,  when,' 
appeal  to  supreme  court  within  one  year, 
juogmentupon  publication  opened  within  five  years, 

by  may  be  relieved  from  judgment,  when, 
exceptions.    (See  Limitations.) 
in  set-off  account  barred  by  statute,  may  be  set  up, 
action  may  be  brought  within  two  years  after  re- 
moval crt  disabiliW,  -  - 
non-residence  of  detendant,  time  of,  deducted, 
in  action  against  personal  representative,  time  ex- 
tended,   -           -           -  -  -^  - 
where  action  fails,  time  extended,  when, 
cause  of  action  concealed  by  defendant,  time  runs 

from  the  discovery,    - 
acknowledgment  in  writing  and  part  payment  re 

move  the  bar,  .... 

when  the  right  of  action  accrues,  - 
statute  must  be  pleaded,         ... 
precipe,  not  in  use,  -  -  - 

action,  how  commenced,  -  -     .      - 

process,  definition,  -  .  - 

manner  of  issuance,  service  and  return  of  sum 
mons,      -  -  -  -  - 

service  of  summons  may  be  waived,  how, 
how  served  on  corporation,      -  -  . 

publication,  when  and  how  made, 

summons  served  without  the  state,  how, 

proof  of  service  of  summons, 

8ub%idxary  proceedings,       ... 

attachment,  when  may  be  had, 

requisite  steps  to  pit)cure,  - 

issuance,  lien,  service  and  return  of  orders  in, 

of  proceedings  under  the  order. 
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Practice  —  (contmued). 

garnishment,  affidavit  in,  filed  with  attachment, 
answer  and  liability  of  garnishee,  - 

interest  of  garnishee,  how  protected,   - 

judgment  in  attachment  and  garnishment, 

of  filing  under  and  contest  between  creditors, 

elaim  and  delivery  of  personal  jnvpertif,    - 
action  exists  with  or  without  wnt  of  replevin,  - 
of  issuance  and  execution  of  order  of  seizure, 

if0unetions  and  restrainina  orders  defined, 
difference  between  old  ana  new  practice  in,    - 
enumeration  of  grounds  of, 
of  the  mode  of  procedure  in  procuring, 


when  notice  required  and  how  given, 

of  the  motion  for  and  order  in,  -  - 

of  temporary,  mode  of  procuring, 

how  enforced,    -  -  -  -  - 

how  dissolved,        -  -    .       - 

appeal  lies  from  interlocutory  order,    - 
receivers^  general  rights,  powers  and  duties  of, 
when  may  be  appointed,  enumeration, 
of  mode  of  applying  for,     -  -  -  - 

deposit  of  money  in  court,         ... 
arrests  and  baU,  steps  necessary  to  warrant, 
rarely  resorted  to,         -  -  -  - 

ne  exeat,  steps  necessary  to  warrant, 
proceedings  tn  court  in  term  time, 
cause  stands  for  tiial,  when,    -  -  . 

uooess  must  run  to  next  term,      ... 
default,  -  -  -  .  . 

no  personal  judgment  upon  publication,    - 
detendants,  pan  served,  part  not, 
judgment  as  upon  nihil  aicit,        ... 
of  appearance,  general  and  special,     - 
motions  preliminary  to  full  appearance,  rule, 
when  process  void  or  irregular, 
tnmsfer  of  cases  to  federal  court, 
of  demurrer  to  complaint,  and  procedure  thereunder, 
of  answer  to  complaint,  and  procedure  thereunder, 
of  demurrer  to  answer,  and  procedure  thereunder, 
reply  and  demurrer  thereto,  and  completion  of 
issue,      --.--- 
Venue,  change  of — 
when  and  how  taken,        .  -  .  - 

from  the  county,  -  -  .  - 

from  the  judge,  -  .  .  - 

Removal  of  causes  to  United  States  courts  — 

several  acts  of  congress  considered, 
transfer,  when  and  how  made,      ... 

evidence,  oral,  -  -  .  - 

documentary,  -  •  -  •  • 
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Practice  —  (continued). 

authentication  of  copies  of  records, 
ac^of  congress  on  the  subtject, 
interrogatories,  when  and  how  used, 
witness,  who  competent,    ... 
depositions,  how  taken  and  used, 

depositions,  de  bene  esse,  how  taken, 

trial  by  jux^,  or  court  sitting  as  a  jury, 

jury,  how  unpanneled,       -  -  - 

struck  jury  may  be  demanded,  how,    - 

burden  of  the  issues,  who  to  open  and  close, 

openintp  statements  of  counsel, 

general  rules  of  evidence, 

yaiianoe  less  material  under  the  system  of  amend 

ments,  .  -  -  -  - 

evidence,  primary  and  secondary,  exceptions, 

order  of  proof,  -  .  -  • 

examination  of  witnesses  on  trial, 

demurrmg  to  evidence, 

impeachment  of  witnesses, 

argument  of  counsel,  ... 

instructions  to  the  jury,     .  •  - 

yerdict  of  Jury,  -  -  .  - 

special  findings  by  jury,    -  -  - 

special  findings  of  mcts  and  conclusions  of  law, 
exceptions,  .  -  -  - 

bill  of  exceptions,         -  -  -  - 

discretion  of  court  in  trials, 

trial  by  referee  or  master  commissioner,    - 
legislation  on  this  subject  suggested,   - 
neic  trial,  motion  for,  when  and  how  made, 
specification  of  causes,  ... 

irregularity  in  proceedings,  around  for,    - 
accident  or  suprise,  ground  ror, 
error  in  assessment  of  damages,  ground  for,    - 
verdict  or  finding  not  sustained  by  evidence, 
or  contrary  to  law,        -  -  -  - 

newly  discovered  evidence,  ground  for, 
error  of  law  occurring  at  the  trial,  ground  for, 
nicety  of,  in  motion  for  a  new  trial, 
when  supported  by  affidavit,    -  -  - 

of  complamt  for,  and  practice  under, 
qualifications  of  the  right  to  grant  new  trials, 
granted  without  cause,  when,  ... 
arrest  of  judgment,  when  and  how  directed, 
non  obstante  veredicto,  motion  and  judgment, 

venire  de  novo,  of  the  motion  for,  - 
judgments  embrace  decrees  under  the  code 
classification  of,      - 
upon  demurrer,  ... 

in  agreed  cases,      ... 
upon  finding,  award  or  report, 
of  dismissal,  ... 

by  confession,   .  .  -  - 

for  costs,     .  -  -  - 

in  personam  and  in  rem. 
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Praetice  —  (continued).  ^ 

effect  of  judgment  as  an  estoppel, 
of  modifying  and  amending,    -  -  • 

Hen  of,  extent,        -  -  -  - 

satisfaction  of,  -  -  -  -  • 

assignment  of,        -  -  -  - 

defenses  to  an  action,  upon,     .  .  - 

may  be  impeached,  for  what  causes, 
relief  from  and  qualification  of  right,  - 
execution,  different  kinds  of,  enumeration, 
prsecipe,  .  -  -  .  - 

revival  of,  after  ten  vears,  -  -  - 

gersonal  property  subject  to,  enumeration, 
en  of,  on  personal  property, 
custody  and  care  of  personal  property, 
of  appraisement  before  sherifirs  sale, 
of  sale  c^  personal  property  under,  and  notice, 
of  the  title  by  sheriff's  sale, 
land  may  be  sold  ui)on,  and  exception, 
of  levy,  advertisement  and  sale  of  real  estate, 


redemption  of  real  estate  sold  on, 

sheriff's  deed,  and  its  effect  upon  latent  equities, 

of  distribution  of  money  realized  on,    - 

return  of,  by  sheriff,  requisites  and  duty  of  sheriff, 

stay  of,  extent  and  effect  of  undertaking, 

affainst  the  body,  and  of  discharge  from,  - 

of  quashing,  motion,  and  effect  01, 

proceedings  supplementary  to  execution,  - 
steps  necessajnr  to  authorize,    -  -  - 

complaint,  affidavit,  order  and  lien  in,      - 
pleading,  hearing,  judgment,  and  its  enforcement 

in,     -  -  -  - 

contemptj  direct  and  constructive,  -  -  - 

enumeration  of  grounds  of,      - 
proceedings  in  case  of  ,       .  .  .  . 

appeal  lies  from  ruling  of  court, 

foreclosure  of  mortgage  upon  land, 

upon  chattels,    -  -  -  -  - 

jxtrfi^n  in,  under  the  code,  -  -  - 

special  provisions  under  the  code, 

interlocutory  decree,  -  -  -  - 

oomimssioners,  duties  of,  and  report, 

sale  of  property  in,      - 

general  rules  applied,        .  -  -  - 

Beal  property f  action  for,         -  -  - 

color  of  titie  and  occupying  claimant, 

where  land  has  been  sold  by  order  and  by  officer  of 

court,  -  -  -  .  - 

Waste,  action  for.  -  -  -  - 

Nuisance,  action  for     ".  "  *  " 

action  lies  for  public  nuisance,       -  -     ^  ,  - 

Proceedings  to  enforce  judgment  against  joint 

debtors,         .  •  -  -  - 

against   real  estate  of  deceased  judgment  de* 

fendant,        -  .  -  •  - 

Builders'  lien,  mode  of  acquiring, 
notice^  requisites  and  record  of, 
diversion  of  money  by  subcontractor  or  laborer,    - 
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Practice  —  (oontinued). 

enforcement  of  builder's  lien, 
who  shoold  be  made  parties  in  action  upon, 
sale  mider,  without  relief  from  valuation  laws, 
Uen  upon  water  craft,       -  -  -  - 

conflict  of  jurisdiction  with  federal  courts. 

Principal  and  surety,  release  of  surety  by  act  of 
creditor,  ------ 

subroffation, 

remeoQr  of  surety  against  creditor,  to  compel  dili- 
gence, .  -  -  -  - 

lights  and  remedies  of  surety  against  principal,    - 

process  must  be  issued  upon  cross  complaint, 
contribution  among  co-sureties^ 
judgment  paid  by  suret}[,  remains  open  for  his  use, 
assessment  of  damages  in  special  proceedings, 
for  mill  dam,  and  diverting  water  course, 
for  canal,  road,  railroad,  bridge  or  ferry  uses, 
appropriation  by  railroad  company,    - 
appointment  of  appraisers,  and  their  report, 
01  appeal  from,  .  -  -  - 

measure  of  damages,         -  .  .  . 

habeas  corpus,  general  character  of  the  writ,  • 
application  for  uie  writ,  complaint  and  requisites, 
wnt,  issuance,  contents,  service  and  return,    - 
proceeding  of  judge  or  court,         -  -  - 

when  will  not  lie,         - 
mandate,  writ  of,  and  where  issued, 
application  for  complaint,  and  requisites, 
issuance  and  return  of  writ,  -  -  - 

formation  and  trial  of  issues,  -  -  - 

in  what  cases  granted,  and  in  what  refused, 
Prohifniion,  nature  and  effect  of  writ, 
iudjgment  in,  how  enforced,     -  -  - 

litt^  used  under  the  code,  - 

information,  quo  warranto,  writ  of,     - 
in  what  cases  may  be  filed,  -  -  - 

by  whom  filed,  requisites,  parties  and  proceeding, 
effect  of  judgment  of  ouster,  forfeiture  or  dissolu- 
tion. -  -  -  - 
upon  dissolution  of  corporation,  receiver  appointed, 
divorce;  of  void  marriages  and  the  issue  thereof, 

to  whom  and  for  what  cause  ^[ranted, 
apphcation  for  petition,  requisites, 
of  pleadings  and  trial,  ... 

decree  of,  ferm  and  effect  of,  general  rules, 
alimony  and  custody  of  children,  -  -  - 

interlocutory  orders  m  maintenance  and  iivjunction, 
review  of  judgments  in,  granted  on  publication, 
aHritration,  common  law  and  statutory,    - 
necessity  of  bond  and  notice  to  arbitrators,    - 
proceedmgs  in  statutory,  ... 

objections  to  and  judgments  upon  award, 
common  law,  in  what  cases  may  be  had,  - 
submission,  how  made,  ... 

requisites  of  common  law  award,  and  how  en- 
forced, .  - 
appeal,  parties  to,        - 
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zecoid  on  appeal,  ennmeration  of  xequisites ;  rale  of 

supreme  court,    -           -           .           -           -  422 

notioe  of,  how  issued  and  served,        •           -  425 

affiignuient  of  errors,         .           -           .           .  427 

joinder  in  error,           -           -           -           -  430 

terms  of  supreme  court,  where  and  when  held,    -  432 

motions  in  supreme  court,       ...  433 

call  of  docket, 435 

submission  of  causes,  -           -           -           -  435 

continuance  of  causes,       ....  435 

dismissal  of  causes,       ....  436 

argument  of  causes — brief  and  oral  argument,  435 

supersedeas,  how  and  when  granted,         •           -  438 

distribution  and  decision  of  causes,     -           -  441 

damages  and  costs,            ....  442 

from  superior  court,      ...           -  443 

from  general  term,            ....  445 

assignment  of  errors  in  last  case,       -           -  445 

rehearinff*  petition  for,  must  be  filed  when,          -  446 

when  wiU  and  when  will  not  be  granted,        •  447 

certification  of  causes  after  affirmance  or  reversal,  447 

action  of  court  below  in  such  case,      -           -  448 

limitation  of  right  of,        -           -           -           -  448 

effect  of,  and  judgment  of  supreme  couxt,      -  449 
authority  of  decisions  of  supreme  court  in  inferior 

courts,           .....  450 

review,  for  what  causes  lies,  discussion  of  causes,  451 

complaint  for,  requisites  of,           ...  456 

answer  may  contain  what,       ...  456 

of  trial  and  judgment  in  proceeding  for,  -           -  457 

staf  of  proceedings  pending,  when  granted,  -  458 

rulea  of  supreme  court,      ....  459 

Precipe—- 

defined,      -..--- 

Principal  and  surety — 

surety  may  institute  proceedings  ne  exeat,      -  129 

surety  may  prevent  giving  of  replevin  bail,  how,  326 

surety  released  by  aS  of  creditor,  when,    -           -  373 

of  subrogation  upon  payment  by  surety,         -  373 
indemnity  taken  oy  one  surety  mures  to  benefit  of 

co-siurety,      .....  373 
creditor  may  resort  to  indemnity  of  surety  in  first 

instance,             -           -           -           -           -  373 
remedy  of  surety  against  creditor  to  compel  him 

to  proceed,    -           -           -           -           .  374 

rights  and  remedies  of  surety  against  principal,    -  374 

cross-bill  of  surety,       ...           -  375 

process  must  be  issued  upon  cross-bill,      -           -  375 
question  of  suretyship  must  be  abjudicated  to 

save  the  rights  of  surety,      ... 
except  in  cases  of  legal  undertakings  and  bond  of 

public  officer,      ....           -  376 

contribution  between  sureties,             -           •  376 

when  surety  must  defend  at  request  of  principal,  376 
surety  may  recover  of  principal  according  to  terms 

of  contract  under  wnich  he  paid,     -           -  376 
judgment  paid  by  surety  remains  open  for  his 

benefit, 876 
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Priority  of  executions,   .  .  •  • 

Private  writings,      -  -  -  -  . 

Proceedings  supplementary  to  execntion  — 

nature  of  proceeding,        -  .  .  - 

enumeration  of  grounds  of  proceeding, 

steps  necessary,      -  -  -  -  - 

of  parties  in,  and  extent  of  remedy,     - 

of  the  complaint  and  affidavit  in,  - 

issuance  and  lien  of  the  order  in,         -  - 

order  in^  should  contain  what,        ... 

answer  m  writinff  may  be  waived, 

no  jury  may  be  demanded,  -  -  - 

jud^ent  m,    - 

receiver  may  be  appointed  in  proper  cases, 

of  enforcement  of  orders  by  contempt, 

izgunction  against  transfers  may  be  granted, 

most  be  begun  in  county  where  debtor  resides, 

Process— 

cannot  run  beyond  the  term,  ... 

(See  Summons  and  Publication.) 

Production  of  books  and  papers — 

(See  Inspection  of.) 

Prohibition  — 

writ  of,        -  -  - 

complaint  or  petition  in,  -  -  - 

proceeding  in,         -  -  .  -  - 

judgment,  how  enforced,         -  -  - 

Promise— 

to  remove  bar  of  statutes  of  limitations,  must  be 
in  writing,     -  -  -  -  . 

Promissory  note— 

who  psurties  defendant  in  action  upon  joint, 
in  action  upon  a  several,  -  -  - 

assignment  not  in  writing,  payee  must  be  joined, 
action  upon,  by  assignee  must  be  brought  in  county 

whero  one  or  more  of  makers  reside, 
non  est  factum,  -  -  -  . 

on  default  or  general  denial,  is  proof  sufficient,    - 

Publication- 

judgment  rendered  on,  may  be  opened  within  five 

years,  -  -  -  -  - 

notice  by,  considered,        -  .  -  - 

in  what  cases  made,    -  -  -  - 

what  affidavit  must  contain,  ... 

if  court  in  session,  should  be  ordered  by  the  court, 
service  of  summons  outside  the  state  equivalent  to, 
wh^re  name  of  defendant  is  unknown, 
proof  in  court  of,    -  -  -  - 

m  garnishment,  steps  necessary  to  jurisdiction, 
cannot  be  made  to  a  term  beyond  the  nea:t  term, 
no  personal  jud«^ent  can  be  rendered  on, 
where  part  of  defendants  served  and  part  not, 
motion  to  quash  notice  of ,         - 
must  be  in  strict  compliance  with  statute, 
by  sheriff,  on  sale  of  property. 

Puis  darrein  continuance,    -  -  .  - 
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113 

32 

328 
329 
830 

34 
35 
36 

358 

26 

397 

74 
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Qnaahiiigf — 

Sumtiuma  — 

motion  for,  when  and  how  made,  and  effect  of,    - 
Attachment — 
motion  for,  when  and  how  made,  and  effect  of, 
Execution  — 
step  may  be  taken,  when,        ...      S28       34      329       34 
time  and  manner  of  making  the  motion, 
effect  and  oonseqaenoes  of,      - 
QoietiiiK  title— 

action  for,         -  -  -  •  - 

Quo  warnmto — 

wntofi       ------ 


•  •  •  • 


R. 

BailToadfl— 

corporation  non-rarident,  manner  of  serving  process 

upon,      -          -           -           -          -           -  97  15    

lien  upon  improvement  of,  b^  contractor,        -  366  38    

assessment  of  damages  fcnr  nght  of  way  by,         -  378  51     381 

3rf 
Real  property  — 

adion  respecting;  rale  as  to  parties,    -           -  35  22  39       30 

action  for  use  or  possession  of,  must  be  brought 

within  six  years,  -           -           -           -           -  83  18    

action  for,  sold  at  judicial  sale  within  what  time,  84  19    

in  action  for,  two  trials  ma^  be  had  as  of  course,  253  69    

history  of  the  law  on  this  subject,  and  rulings  under 

the  code, 253  70,71  254       72 

if  demanded  at  term  of  trial  no  notice  necessary,  254  73    

rij^ts  of  third  party  acquired  after  judgment,  be- 
fore new  trial,  protected,      -           -           -  254  74    

remedy  of  succes^ul  party  in  such  case,    -           -  254  74    

execution  for  delivery  of,  runs  to  what  county,  295  5    

of  deceased  debtor,  how  subjected  to  execution,    -  298  8  :)62       34 

363       35 
may  be  sold  on  execution,  when,  and  what  interest, 

not, 312  18    

of  the  maimer  of  sale  of,  upon  execution,  -           -  316  21,  22  81H        23 

319  24,  25 

of  redemption  of,  after  sale  upon  execution,    -  320  26    

of  foreclosure  of  mortage  upon,      -           -           -  346  12    

action  for,  supersedes  former  action  of  qectment,  358  26    

also  biU  to  qmet  titie,  -           -           -           -  a58  26    

may  be  brought  by  claimant  out  of  possession,      -  358  26    

of  recovery  of  damages  in  action  for,    -           -  358  26    

occupying  claimants  protected  in  improvements,  -  359  27  359       29 

color  of  titie  in  action  for,        -           -           -  359  28    

of  recovery  of,  purchased  by  sale  under  officer  of 

court, 360  30  84       19 

Receiver — 

may  be  appointed  pending  action  for  personal 

property,  when,  -           -           -           -           -  115  39    

general  nghts,  powers  and  duties  of,  -           -  122  64, 65  125       6S 

when  may  be  appointed,  enumeration  of  cases,     -  124  66    

of  mode  of  applying  for,  complaint  must  be  verified,  124  67    

can  not  sue  wiuiout  order  of  court,           -          -  123  65    
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Receiver — (continued). 

most  account  to  the  court,       •       <    - 

where  parties  can  not  agree  upon  person,  selected 

by  the  court,        -  .  -  .  - 

who  may  be,  how  appointed  and  qualified, 
undertaking  of  ,       -  .  -  -  - 

in  proceedings  supplementary  to  ^ecution, 
upon  judgment  of  forfeiture  against  corporation, 

will  be  appointed,  -  -  -  - 

Recojniizance,       .... 

(See  Abrest  and  Bail.) 

Record  — 

of  courts  and  public  offices  of  this  state,  how  ex- 
emplified, ..... 
of  other  states,  how  exemplified, 
copies  of,  may  be  used  in  evidence  as  originals,    • 
on  appeal,  requisites  of ,  -  -  - 

Redemption  of  property  sold  on  execution  — 

may  be  had  withm  one  year  after  sale, 

to  whom  the  monev  should  be  paid,    - 

if  no  redemption,  debtor  liable  for  the  yearns  rent, 

but  not  his  tenant  or  other  person, 

judgment  creditor  has  riffht  of,  under  his  own  sale, 

as  to  the  right  of  lien  holder,  not  barred  in  sale,  - 

Re-examination  of  witnesses— 

of  the  order  of,       .  .  .  -  - 

limits  of,         -  -  -  -  - 

witness  may  not  give  evidence  in  chief,  in, 

References— 

made  by  written  consent,      ... 
trial  in,  how  conducted,     .... 
master  commissioner  office  of  master  in  chancery, 
report  of  commissioner  stands  as  verdict  of  jury, 
objection  to  report,  judgment  thereon, 

legislation  on  this  suhject  suggested. 

Rehearing  — 

Petition  for  and  effect  of,  •  -  -  - 

Relief- 
Pleading  sufficient,  which  entities  pleader  to  any. 

Remittitur  of  damages — 

what,  -  .  -  -  . 

must  be  made  before  motion  for  a  new  trial  is  sus- 
tained,       -  -  -  -  . 
obviates  the  necessity  of  excessive  damages. 

Removal  of  canses— 

to  the  United  States  courts,  ... 

act  of  congress  of  1789  considered, 

modified  by  acts  of  1866,  1867,      - 

judidaiY  act  of  1875,  and  efiect  of,  considered, 

act  of  1867  still  in  force,     .  .  .  - 

what  causes  may  be  transferred, 

when  a  cause  mav  be  transferred,  and  by  whom, 
proceedings  purebr  probate,  or  in  rem.,  may  not  be, 
must  be  made,  whcoi,  ... 

of  remanding  causes,         .... 
of  transfer  by  mandamus,       ... 
ixgunction  or  attachment  remains  pending. 
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Removal  of  causes  —  (oontmned). 
petition  for,  must  be  verified,  ' 
bond  for,     ------ 

on  the  ground  of  local  pr^'udice,     ^    - 
applicaBon  must  be  made  in  term  time,  quogre,    - 
sufficiency  of  petition  and  bond,  how  determined, 
transfer,  now  completed,    -  -  -  - 

improperly  granted  or  refused,  remedy. 

where  ri^ht  does  or  does  not  exist,  doubtful  cases, 

construction  of  acts  of  1867  and  1875, 

Replerin  bail  -— 

imdertaking  of ,       -  -  -  -  - 

may  be  taken  in  what  cases,    -  -  - 

when  may  not  be  taken,    -  -  -  - 

length  of  time  of  stay,  •  .  - 

Replerin  — 

(See  Personal  Propbrtt.) 

Reply,  -  -  -  -  -  -  • 

distinction  between,  and  conmion  law  replication, 
in  denial,  -  .  -  -  - 

affirmative,  -  -  -  -  - 

general  requisites  of,    -  -  -  - 

of  demurrer  to,      - 
demurrer  to,  searches  the  reoord, 
when  to  reply,  answer  or  demur,   -  -  - 

when  plaintiff  should,  ... 

of  demurrer  to,  filing  and  argument  off- 
demurrer  sustained  to,  proceSling  by  plaintiff, 
in  denial,  when  should  oe  filed,     .  .  . 

of  judgment  on  demurrer  to,  - 
completes  the  issue,  .... 

defect  in,  when  reached  by  motion  in  arrest,  - 

Repugnancy  — 

definition  of,  -  -  -  -  - 

when  ground  of  demurrer,      .  .  • 

Restraining  order — 

(See  Injunction.) 

Return  of  execntion — 

of  the  manner  of ,  - 

should  contain  what,    -  -  •  - 

should  be  accompanied  with  what, 

Reversal  of  judgment,        .... 

certification  of  causes  to  court  below, 

action  of  court  below  upon,  ... 

Review  — 

action  for,  must  be  begun  within  three  years, 
of  decree  in  partition,  an  exception,    - 
of  judgment  in  divorce  rendered  on  publication,  - 
for  what  causes  lies,  error  of  law  ana  new  matter, 

who  is  entitled  to  have  a,  - 

statute  on  this  point  strictly  oonstmed, 

and  appeal ,  collateral  proceedings, 

copy  of  record  must  be  set  out  with  complaint, 

causes  for,  discussed,         .... 

complaint  in  proceeding  for,  requisites  of, 

must  be  verified,    -  -  .  .  - 

answer  may  contain  what,       ... 

statute  of  limitations  a  good  answer, 
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BeTiew  —  (continued). 

of  trial  and  judgrment,  in  proceeding  for, 
effect  of  judgment  in,        -  -  - 

rule  as  to  costs,  same  as  on  appeal, 
stay  of  proceedinffB  pending,  proceedings  for, 
in  such  case,  bona  required,     .  .  - 

Reviral  of  judgment,     -  -  -  - 

Hales  of  supreme  court,     ... 
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Satisf^tion  of  jadg^ent — 

by  payment,  -  -  -  -  . 

by  satisfaction  of  execution,      ... 
one  of  several  judgments  on  same  cause  of  action, 

satisfaction  of  aB,     -  -  - 

entry  of,  may  be  compelled  by  action, 

Seal  of  court  — 

summons  issued  under,      .... 

final  process  must  be  tested  by, 

omission  of,  in  final  process,  amendable,   - 

Secondary  evidence — 

foundation  for,  how  laid,    .  -  •  - 

Seduction — 

who  may  sue  for,    -  -  -  .  - 

Set-off- 
how  pleaded,  -  .  .  -  . 
when  allowed,  -          -           -           -           - 
may  embrace  items  barred  by  the  statutes  of  limit- 
ations,          -           -           -           -           - 
may  be  pleaded  in  an  action  upon  a  judgment,    - 

Sheriff- 
duty  of,  in  service  and  return  of  process,  - 
in  attachment  proceedings,      ... 
in  seizure  of  personal  property,      .  .  - 

in  arre^^  and  dat7  on  civil  process, 
in  attachment  of  witnesses,  ... 

in  serving  subpoena, 

may  collect  costs  of  successful  party  made  by  him, 
du^  of,  upon  receiving  execution, 
in  levying  an  execution,     -  -  -  - 

when  interested,  coroner  acts  for, 

duty  of,  in  setting  off  exemption,  ... 

wheilB  several  executions  agEunst  same  debtor  come 

into  his  hands,  -  -  .  - 

custody  and  care  of  personal  property, 
of  appraisement  by,  upon  execution,   - 
of  advertisement  and  sale  of  personal  property  by, 
liable  on  his  bond  for  disregarding  appraisement 

in  sale,  - 

for  disregarding  mortgage  on  chattels, 
proceedings  of,  under  execution,  on  failure  to  sell, 
discretion  of,  as  to  selling  in  parcels,   - 
return  of,  to  execution,       .  .  .  - 

duty  of,  in  contempt  proceedings, 
in  rales  upon  decree  of  foreclosure. 
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380 


Sheriff —  (continued).  p. 

in  assessment  of  damages  in  special  pxooeedingSy  379 

in  habeas  oorpus,    .....  S90 

duty  of,  when  executicm  stayed  by  supersedeas,  439 

Sheriff's  sale  — 

I)erBonal  property  must  be  sold  in  parcels,  -  306 
must  bring  two-thirds  appraised  'mlue,  unless  the 

execution  waive  appraisement,         -           -  308 

advertisement  of ,   -           -           .           -           -  308 

of  mortgaged  or  pledoed  chattels,  -  -  310 
of  the  completion  cd.  me  sale  of  personal  property, 

and  the  purchaser's  title,            ...  310 

interest  of  partners,  how  sold,             -           -  310 

dutv  of  sheriff  on  failure  to  sell,    ...  311 

real  property  subject  to  sale,    ...  312 

what  interest  not  subject  to  sale,  -           -           -  312 

of  levy  on  real  property,           ...  313 

lands,  how  advertised,        ....  314 

when  must  sell  for  two-thirds,             -           -  308 

when  for  four-ninths,         ....  308 

must  be  sold  in  parcels,            ...  317 

bidder  may  withdraw  bid,  when,  -           -           -  317 

sale  on  several  executions,  rule  as  to,  -           •  318 

certificate  of  purchase,       ....  319 

where  purchaser  refuses  to  complete  purchase,  319 

where  purchaser  fails  to  complete  his  purchase,    -  319 

redemption  from  sale,  ....  320-1 

Sheriff's  deed  — 

its  form  and  effect,             ....  322 

how  fax  the  purchaser  a  bona  Jide  porcfaaser,  322 

Shinder— 

general  averments  in  action  for,          -           -  22 

when  several  parties  may  be  joined,         -           -  39 

action  for,  must  be  brought  within  two  years,  84 

where  defendant  justifies,  has  the  open  and  dose,  196 

Statute  — 

private,  how  i^leaded,         -           -           -           -  23 

printed,  of  this  state,  territory,  etc,  evLdence,  172 

copies  of,  of  other  states,  how  proven,       •           -  173 

Statute  of  limitations  — 

(See  Limitations.) 

Statutory  special  defenses,         .          •          •  53 

Stay  of  execution  — 

(See  Rbplbvin  Bail.) 

Steamboat  — 

attachment,            -           -           •           .           •  HQ 

complaint  and  affidavit,           -           -           *  371 

seizure  of  vessel,     .....  371 

discharge  by  giving  bond,  ...  371 
effect  of  ruling  01  supreme  ooozt  of  the  United 

^  States,     -  ^ 872 

lien  respected  in  federal  courts,  subject  to  maritime 

liens,             -           -           -     '     -           .  878 

Stmekjury,    -          -          -          -          -          -  193 

Subpoena — 

now  issued  and  served,      ....  iqq  37, 38    . . .  • 

duces  tecum,  how  issued,  its  use,         -           •  180       37     202 
may  issue  to  any  county  in  the  state,         -           -.180       ^    .... 
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Snbpcena — (oontmued).  p. 
tor  witness  absent  at  trial,  diUgence  necessary  in 

issuing,  for  delay,           -           -           -  .      180 

when  fee  must  be  tendered  on  servioe  of,         -  180 

Subroj^ation,              -          -          -          -  -873 

Substitution  of  parties — 

in  interpleader,       -           -           -           -  -       87       24 

Summons  — 

definition,    -.-.-•        94 

of  issuance  and  return,            ...  95 

may  be  waived,            -           -           -           -  96 

how  sen^d  on  corporation,  -  -  -  96 
served  outside  t^e  state  equivalent  to  publication,        101 

proof  of  service,      -           -           -           -  -      101 

must  issue  to  next  term  after  date  of,  -  -  134 
where  part  of  ddfendants  served  and  part  not,  mode 

of  procedure,             ...           -  135 

alias  process,          ...           -  -      136 

motion  to  quash,          -           -           -           -  137 

when  irregular  and  when  void,      -           -  -      139 

Superior  court  — 

organization  of,  and  appeals  from. 

Supersedeas— 

how  and  when  granted,  -  -  -  -  438 
bond,  when  filed,  requisites  of,  bv  whom  approved,  439 
when  appeal  is  taken  during  and  after  term  time,      439 

no  bona  required  of  executor  or  guardian,      -  440 

stay  of  execution,  how  far  operates,  effect  of,  -      440 

operates  only  three  years,         -           -           -  439 

Supplemental  pleadinj^,             ...  74 

Surety  — 

(See  Principal  and). 

Surplusage  — 

m  pleading,  does  not  vitiate,    -  •  - 

Supreme  court  — 

appeal  to,  must  be  prosecuted  within  one  year,  85 

record  in,  requisites,  enumeration  of^,       -  -      422 

notice  of  appeal  to,  how  issued  and  served,  -    425 

assignment  of  errors  in,            ...  427 

joinder  in  error  m,              -           -           -  -      430 

terms  of,  where  and  when  held,          -           -  432 

motions  and  arguments  in,            -           -  -      433 

oral  arguments,  when  permitted,                    -  435 

call  of  docket  in,    -           -           -           -  •      435 

submission  of  causes  in,         -           •           -  435 

continuance  of  causes  in,    -           -           -  -      435 

dismissal  of  causes  in,  -  -  -  436 
supersedeas  in,  how  obtained,       ...      438 

distribution  and  decision  of  causes  in,             -  441 

costs  and  damages  in,        -           -           -  •      442 

appeal  to,  from  superior  court,           -           -  443 

from  general  term,            -           -           -  -      445 

petition  for  reheanng  in,        -           -           -  446 

certification  of  causes  from,  to  court  below,  •      447 

judgment  of,  effect  of ,  -  •  -  449 
aproal  to,  and  review,                   ...      452 

Tufes  of,           -           -           -           -           -  459    . 
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SHrprise— 

ground  of,  new  tiial,  when,  ... 

as  to  testimony,  -  -  -  - 

at  the  evidence  of  adverse  party,  ... 
at  act  or  omission  of  attorney, 
rule  most  liberal  to  defendant,      -  -  - 

distinguished  fiom  newly  discovered  evidence  as  a 

ground  for  new  trial,  ... 

ground  of  relief  from  judgment,  when,    - 

T. 

Time— 

averments  should  be  made  with,    -  -  . 

Sunday,  when  excluded,  .  .  . 

Februazy  twenly-eighth  and  twenty-ninth   two 
days,       ...... 

of  notice  of  sheriff's  sale,  how  computed. 
Title  of  pleadings,     .  -  .  .  . 

Tort  — 

rule  in  granting  new  trial  for  error  in  damages. 

Transcript  — 

of  justice  in  this  state,  how  exemplified,   - 
effect  of,  -  -  -  -  - 

of  record  for  appeal,  .  .  -  - 

(of  judgment,  see  Libh). 

Trial  — 

when  cause  stands  for,       .... 
of  setting  down  of  causes  for, 
failure  of,  before  special  judge,  consequences, 
cause  stands  for,  on  change  of  venue,  when, 
action  must  be  tried  or  continued, 
pos^nement  by  consent  or  affidavit, 
affidavit  for  postponement  must  contain  ^at, 
affidavit  admitted  as  evidence  by  adverse  party, 

postponement  refused,  ... 

court  has  general  power  to  continue  causes, 
must  do  so  upon  sufficient  affidavit,    • 
may  be  before  the  court  sitting  as  a  jury, 
G[uaiification  of  jurors,  ... 

impaneling  of  jury, 
"    vodI 


struck  jury,  how  ootained,       ... 

challenge  to  jury,  each  party  has  three,    - 

open  and  close,  English  rule  adopted  in  this  state, 

opening  statements  of  counsel,  rule  governing,    - 

marshaling  and  hitroduction  oi  evidence, 

separation  of  witnesses,      .  .  .  - 

swearing  of  witnesses,  - 

certain  general  rules  of  evidence,  -  -  • 

evidence  need  only  tend  to  prove  the  issue,     • 

of  variance  under  the  code, 

burden  of  proof,  rule  and  exceptions, 

of  primary  and  secondary  evidence  exceptions,    - 

order  of  proof,     .        '  "  "  - 

examination  of  witnesses  on, 
demurrer  to  evidence,  .  -  -  - 

impeachment  of  witnesses,  ... 
argument  of  counsel,   .          •  -  • 
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Trial  —  (continued). 

instaructions  to  joiy,  •  •  .  • 

verdict  of  iury,  .  .  .  - 

special  findings  by  jury,     -  -  -  ^ 

by  court  without  a  jury,  ... 

8X>ecial  findings  of  facts  and  conclusions  of  law,    - 
exceptions  considered,  •  -  -  - 

bill  of  exceptions,  how  taken,        -  *  - 

of  the  signing  and  filing  of  bill  of  exceptions, 

what  is  error  in  certain  cases,        ... 
bv  referee  or  master  oommisaioner, 
ODJection  to  report  of,  and  judgment, 
proceedings  between  trial  and  judipnent, 
motion  for  a  new  trial,  when  and  how  made, 


21& 

ft 

p. 

§ 

•  •  • 

215 

92 

1  •  •  • 

215 

94 

»  «  •  • 

217 

99 

»  •  •  • 

217 

100 

>  •  ft  ■ 

218 

103 

1  •  •  • 

219 

107 

»  •  •  • 

221 

114 

221 

115 

222 

117 

223 

120 

•  •  •  ■ 

•  •  •  « 

223 

121 

224 

124 

224 

126 

>  •  «  • 

1  •  •  • 

226 

•  •  •  • 

•  *  •  • 

1  •  •  ■ 

228 

1,3,4 

•  «  •  • 

» •  •  • 

u. 

Undertaking  — 

jud^ent  upon,  must  be  first  levied  of  principal 
without  acgudication  of  suretyship. 

In  acHonfi  for  personal  property  — 
by  plaintiff  before  delivery,  -  -  - 

by  defendant,  goods  returned,    -  - 

in  action  upon,  value  may  be  proved  if  judgment 
fix  no  value,  -  .  -  - 

In  arrests  and  bail  — 
contains  what,    -  -  -  -  - 

how  payable,  .... 

In  attachment  — 
must  contain  what,         .... 
how  approved  and  where  filed, 

forcostSf      -  -  -  . 

For  return  of  property  levied  on  by  execution  — 
how  pajraole,  .  -  -  - 

must  be  kept  by  sheriff,  -  -  -  - 

what  is  a  breach  of ,  - 

judgment  upon,  without  stay  or  appraisement,  - 
execution  thereon  returnable  withm  thirty  days, 

For  injunction  — 
conmtionof,        .  -  -  .  . 

when  filed,    -  -  -  -  - 

in  ne  exeat,  ..... 

Cf  receiver  — 
contains  what,  .... 

how  payable,      -  -  .  .  . 

for  release  of  mechanic's  Uen,  -  -  - 

of  replevin  bail,  what,        .  .  -  - 
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305 
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326 

68  

68  

41  
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V. 

Variance— 

principle  involved  in  the   law  on   subject   of, 

not  chanffed  by  the  code,      -  .  - 

definition  of,  -  -  -  -  - 

severity  of  the  rule  relaxed  in  full  power  of  amend- 
ment, .  -  .  .  - 
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Yenire  de  novo  — 

proper  remedy  for  verdict  not  responsive  to  issues, 

imperfect  or  uncertain, 
of  motion  for,         -  -  .  .  - 

Venue — 

definition  of,     -  -  -  - 

must  be  shown  in  action  oonceming  real  estate,    - 
jurisdiction  of  circuit  court,      -  -  - 

of  superior  court,    -  -  -  -  - 

in  what  county  action  begun,   -  -  - 

subject  matter  in  several  counties,  suit  may  be  be- 

^n  in  either,  -  -  -  - 

action   local   to    county  where  cause  of   action 

arises.  -  .  -  -  . 

may  be  oegun  where  office  kept,  when, 
to  establish  or  contest  will,  where  begun, 
against  common  carrier,  where  begun, 
must  be  brought  where  defendant  resides,  when, 
aeainst  foreign  corporations,  statutoiy  provisions, 
Imglish  common  law  of,  obsolete, 
ch£ige  0^  at  what  time  may  be  taken,    - 
grounds  of,  from  judge  enumerated,    • 
grounds  of,  from  county  enumerated, 
affidavit  must  show  meritorious  cause  of  action  or 

defense,         -  -  -  -  - 

how  taken,  .  -  -  -  - 

mav  be  taken  in  term  time  or  vacation, 
of  we  mode  of  selection  of  another  judge, 
ai^pointment  and  oath  of  n)ecial  judge, 
witiun  what  time  perfectea,  ... 

how  perfected,  -  - 

transcript  must  contain  what,        ... 
costs  of,  must  be  first  paid,       •  •  - 

each  party  may  have  one  change  from  judge  and 

county,  -  -  -        .    - 

olnection  to  special  judge,  how  and  when  to  be 

taken,  .  -  -  -  - 

cause  not  tried  l^  special  judge,  consequence, 
taken  from  couni^,  when  cause  stands  for  trial, 
change  not  i)erfected,  consequences, 
obje&on  to  jurisdiction  to  be  taken  in  limine, 
errors  reserved  by  bill  of  exceptions, 
may  not  be  had  as  of  right  in  divorce  cases,    • 

Verdict  — 

may  be  general  or  special,  ... 

general  and  special,  defined,    ... 
spedal  findings  may  be  demanded, 
imperfect,  how  corrected,         ... 
contrary  to  law  and  evidence,  ground  for  a  new 

trial,        ----.- 
objection  to  form  of,  venire  de  novo,    - 
when  not  responsive  to  issues,  or  uncertain,  jury 

will  be  sent  oack,     -  -  -  - 

judgment  upon,     .  .  -  .  . 

paxt  of  the  record,       -  .  -  - 

Verification  — 

answer  of  former  action  pending,  must  be  verified, 

execution  of  written  instnunent  denied  under  oath, 

when,      ------ 

non  est  factum,  - 

of  complaint  for  review,    .  -  -  . 
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Waiver — 

when  failure  to  demur  wiU  be  a,    - 

Waste  — 

action  of  ,  -  -  -  -  - 

Will— 

action  to  set  aside  or  establish,  where  begun, 
partition  can  not  be  had  contraiy  to  provision  of. 

Witness— 

who  competent,      -  -  -  .  - 

interest  of  party  no  disqualification,    - 
person  insane  or  under  tien  years  of  a^,  not'  com- 
petent,    ------ 

husband  or  wife,  for  or  against  each  other,  not 
competent,    -  -  -  -  - 

exceptions,  -  ^         -  -  -  - 

conndential  communication  to  attorney,  phymcian, 

and  clergyman  protected,    -  -  - 

in  action  by  or  agamst  executor,  etc.,  opposite  party 
not  competent,  when,     -  -  -  - 

in  action  by  or  against  heirs,  neither  party  compe- 
tent, when,    -  -  -  -  - 

in  such  case,  assignor  of  plaintiff  within  the  excep- 
tion,       ------ 

statute  in  such  case  construed  literally, 
how  subpoenaed,    -  -  -  - 

not  compelled  to  attend  beyond  adjoining  county, 
lawyer,  physician  or  officer  not  compelled  to  attend 
as,  outside  of  county,      .  -  -  - 

diligence  in  serving,    -  -  -  - 

of  tendering  fees  in  advance,        .  -  . 

may  be  att^hed  for  failure  to  attend, 
attachment  for,  how  issued,  and  proceedings  under, 
deposition  of,  may  be  read,  when, 
may  be  taken  in  term  time  without  order, 
notice  to  take  deposition  of,  requisites  of, 
may  be  compelled  te  give  his  deposition,  - 
before  whom  deposition  ma^  be  taken, 
how  certified  and  forwardeo,         ... 
how  published,  -  .  .  - 

objections  to,  and  motions  to  suppress, 
of  retaking  of  deposition,        -  - 

motion  to  suppress  may  be  held  up  till  trial,  when, 
deposition  may  be  used  in  second  action,  wnen, 
inhrm  or  unable  to  attend  may  give  deposition,    - 
depositions  de  bene  esse,  ... 

of  separation  of  witnesses,  ... 

how  sworn,       -  - 

examination  of,  on  trial,    -  -  -  - 

cross-examination,        -  -  .  . 

re-examination,  limits  of,  - 
impeachment  of,  -  -  -  - 

ground  of  impeachment,  how  laid, 

Wnt— 

answer  in  abatement  of,  will  not  lie, 
motion  to  quash,  how  made,    -  -  - 

of  attachment,       -  -  -  -  - 

delivery  of  personal  property, 
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In  contract  and  equity.  Page. 

of  coverture  of  plaintiff 643 

of  the  coverture  of  defendants 643 

another  action  pending 644 

m  har,  of  aoooid  and  eiatis&ction 644 

of  accord  and  satisfoction  by  fi^vinff  a  bill  of  exchange 644 

that  plaintiff  accepted  debt  of  third  person 645 

that  the  plaintiff  agreed  to  set  off  the  debt  against  debt  of  third  person, 

in  favor  of  defendant. . . . .' 641!^ 

that  defendant  gave  a  warrant  of  attorney  for  the  debt,  in  full  satisfoc- 

tion J 646 

to  a  note,  satisfaction  by  work,  goods  sold,  and  money  lent 647 

that  a  bond  has  been  taken  in  satisfaction 647 

of  accord 647 

counterclaim  or  cross  complaint  to  an  action  for  the  possession  of  real 

estate 648 

of  accord  and  satisfaction  after  breach 648 

that  a  written  contract  was  altered  and  made  void 649 

denial  that  plaintifis  are  assignees 649 

tion  est  factum, 649 

special  non  est  fadum  where  defendant  is  charged  as  survivor  of  a  firm .  649 

of  bankruptcy  and  discharge  after  action  brought 650 

of  bankruptcy  and  discharge  before  action  brought 6o0 

of  payment  and  nerfonnance  of  a  contract 651 

indoraee  againstorawer  or  acceptor,  of  payment 651 

indorsee  against  acceptor,  of  pavment  to  drawer 651 

drawer  a;^inst  acceptor,  that  tne  acceptance  was  for  plaintiff  *s  accom- 
modation   652 

indorsee  against  acceptor,  that  the  bill  was  accepted  for  accommodation 

of  drawer,  and  taken  by  plaintiff  after  due 652 

indorsee  against  acceptor,  that  the  defendant  accepted  without  value, 

that  the  Dill  was  semed  with  a  prior  indorsee,  and  notice 653 

drawer  a^^ainst  acceptor,  that  the  oill  was  accepted  on  a  consideration  to 

be  received  in  future,  which  failed 654 

drawer  against  acceptor,  failure  of  consideration 654 

indorsee  against  acceptor,  that  plaintiff  has  indorsed  awav  the  bill 654 

indorsee  against  acceptor,  that  the  bill  has  been*  lost  by  tlie  plaintiff. . .  •  655 

indorsee  against  drawer,  of  discharge  by  time  given 055 

that  the  plaintiff  accepted  a  bill  of  exchange  not  yet  due 655 

indorsee  against  drawer,  pavment  bv  acceptor  to  plaintiff  after  due 656 

indorsee  ^^ainst  acceptor,  that  the  bill  was  altered  by  the  drawer. ....  656 
indorsee  of  a  note  not  payable  in  bank  against  the  nmker,  of  payment 

before  notice  of  assignment 656 

indorsee  against  acceptor,  that  the  acceptance  was  for  the  accommoda- 
tion of  the  drawer 657 

indorsee  against  maker,  defense  of  set-off  before  notice  of  assi^ment  657 
payee  against  acceptor,  that  the  bill  was  indorsed  away  by  plaintiff,  also 

answer  of  parent 657 

by  indorsee  against  maker,  defense  of  want  of  consideration  and  notice.  659 
action  by  the  payee  of  a  note  and  mortgage,  of  fraudulent  misreiMne- 

sentation 659 

pa^oe  against  maker  of  a  note,  failure  of  consideration 660 

action  by  an  accommodation  acceptor,  that  property  was  placed  in  the 

hands  of  plaintiff  to  pay  the  same 660 

indorsee  against  acceptor,  that  the  drawer  violated  his  agreement  with 

ti^e  defendant,  and  notice. . . .« 661 

that  the  defendant  indorsed  a  biU  to  plaintiff  in  payment 661 

action  by  payee  against  indorser  of  a  negotiable  note,  that  the  indorse- 
ment was  obtained  by  false  pretenses 662 

that  plaintiff  and  defendimt's  creditors  agreed  to  take  a  oompositioa. . .  662 
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In  contract  and  equity.  Page. 

action  for  the  purchase  of  com :  1,  denial;  2,  performance 663 

action  against  carrier  for  not  deUvehnff  goods,  that  the  defendant  could 

not  ascertain  to  whom  they  were  to  oe  delivered 664 

that  the  goods  were  seized  by  the  sheriff  under  a  fi.  fa,  on  a  jud^ent 
against  a  person  who  had  fraudulently  assigned  them  to  the  plamtiff .  664 

a  composition  payable  by  installments,  etc 665 

indorsee  against  mdorser,  that  defendant  was  drunk  when  he  indorsed. .  667 

defense  of  drunkenness  to  actions  upon  contracts  generally 667 

of  duress  in  an  action  on  a  promissory  note 667 

action  upon  a  charter  party  in  two  paragraphs:  1.  For  the  charter 
money.  2.  Upon  a  breacn  of  warranty  against  permitting  Hens  during 
the  term  of  the  charter.    Answer,  1.  Fraud  in  procuring  the  charter. 

2.  AflSrmatively  controverting  the  liens.    3.  The  general  denial 668 

defendant  induced  to  contract  by  duress  of  threats 669 

ithat  the  plaintiff  is  not  executor  or  administrator 669 

that  defendant  is  not  executor • 669 

that  the  agreement  or  promise  was  obtained  by  fraud 670 

defendant  s  acceptance  was  obtained  by  the  fraud  of  the  plaintiff 670 

in  an  action  for  calls,  that  defendant  was  induced  to  become  a  share- 
holder by  fraud,  and  had  repudiated  the  contract 670 

defendant  mduced  to  contract  oy  fraud,  and  repudiated  the  contract. ...  671 

action  on  a  guaranty,  that  the  credit  was  unreasonable 672 

of  discharge  by  givmg  time  to  the  principal 672 

infancy  of  defendant 672,  673 

that  material  facts  were  concealed  at  the  time  of  effecting  the  insurance.  673 

that  the  defendants  were  induced  to  make  the  policy  by  &aud 674 

that  tiiere  was  fraud  in  plaintiff's  account  of  the  loss 674 

that  the  declaration  as  to  the  health  of  person  assured  was  false.  ..<....  675 
that  the  statements  in  application  upon  which  the  policy  was  issued  are 

untrue 675 

a  material  fact,  viz. :  a  pemicions  habit  of  person  insured,  was  not  com- 
municated  ' 675 

a  material  fact,  viz. :  a  known  malady,  was  not  communicated 676 

of  guardian  ad  litem 677 

of  nul  tiel  record 677 

of  judgment  recovered  for  the  debt 678 

to  an  action  for  rent,  answer  of  surrender  by  operation  of  law 679 

to  Hie  like,  answer  of  eviction 679 

to  an  action  on  a  covenant  to  pay  rent,  answer  that  the  defendant  paid 

the  rent  when  due 679 

by  defendant  charged  as  assignee  of  a  lease,  that  he  assigned  his  interest 

over  before  breach 680 

of  the  statute  of  hmitatiqns 680 

of  the  statute  of  limitations  when  the  defendant  has  lived  in  another 

state 680 

at  the  time  of  making  the  contract  defendant  was  a  lunatic 681 

to  an  action  for  brea4£  of  promise  of  maniage,  that  the  plaintiff  miscon- 
ducted herself  after  promise 681 

that  the  time  for  the  marriage  had  not  elapsed 682 

of  mutual  rescission  of  contract 682 

to  an  action  for  discharging,  that  plaintiff  was  incompetent 682 

plaintiff  misconducted  mmself  ana  was  discharged  on  that  account 682 

of  payment  to  the  whole  of  a  paragraph,  or  to  the  whole  complaint. . . .  683 

of  payment  after  action 68^^ 

of  payment 683 

of  payment  on  a  judgment 683 

of  payment  into  court  and  offer  to  confess  judgment 684 

of  release 684 

to  goods  sold  and  delivered,  that  the  contract  was  rescinded 684 
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ANSWERS  ~  (continued). 

In  contract  and  equity.  F^ge, 

of  BCtrOff ' .    ty^ 

of  set-off  on  a  bill  accepted  by  plaintiff 685 

of  Bet-off  and  prayer  for  judgment  for  the  balance ■. 685 

general  denial  except  as  to  part,  and  tender  of  that  part 686 

of  part  payment  and  tender 686 

on  the  warranty  of  a  horse,  that  the  defendant  took  it  back,  and  deliv- 
ered another  to  the  plaintiff  in  satisfaction 686 

by  a  carrier,  the  goods  were  lost  by  being  put  in  an  insecure  cask 687 

containing  several  defenses  to  an  action  against  a  justice  of  the  peace 

for  faOin^  to  collect  the  money  on  a  judgment 687 

to  a  complamt  on  a  replevin  undertakmg •...  688 

In  tort. 

ahmder 678 

trespass  for  entering  close,  and  with  cattle  depasturing,  etc,  that  de- 
fendant's cattle  escaped  through  the  d^ect  of  the  fences  of  plaintiff's 

close 690 

of  leave  and  license • 6^ 

of  justification  that  the  words  were  spoken  in  discharge  of  duty  by  the 

defendant  as  an  attorney,  and  without  malice 691 

that  matter  published  is  true. 691 

in  an  action  for  libel,  that  the  writin^^  was  made  by  the  defendant  as  a 

member  of  an  investigating  committee  in  a  choxch  trial 691 

of  the  statute  of  limitations 692 

justifying  moderate  correction  of  an  apprentice  for  disobedience 692 

that  defendant's  dog  attacked  the  plamtift'  because  he  irritated  it 692 

in  an  action  bv  a  landlord  against  tenant  for  removing  fiztares,  justify- 
ing removal  of  them  as  tenant *s  fixtures 698 

that  the  plaintiff  directed  the  defendant  not  to  execute  the  writ 683 

to  action  of  trespass,  justifying  under  right  of  suppcnrt  and  of  entzy  to 

maintain  and  repau:  support  to  def enoant's  house 693 

that  the  defendant  assaulted  the  plaintiff  in  endeavoring  to  prevent  him 

from  assaulting,  etc.,  a  third  person 694 

justification  by  defendsmt  that  tne  assault  was  committed  in  defense  of 

his  own  house  or  land 694 

justifying  an  arrest,  etc.,  on  suspicion  of  felony 695 

justifying  an  imprisoimient  to  prevent  an  assault  on  the  defendant  and 

to  preserve  the  peace 695 

jnsti^ing  the  removal  of  goods  incumbering  defendant's  premises 696 

of  liberum  ienementum 696 

same  as  to  part,  and  general  denial  of  trespass  as  to  other  part 696 

same  justifying  as  the  servant  of  the  freeholder 697 

of  special  property 697 

of  lien  by  a  tradesman  for  work 697 

of  general  lien  by  an  attorney 698 

to  paragraph  for  the  detention  of  deeds,  that  they  were  deposited  as  se- 
curity fordebt 696 

of  lien  by  a  carrier 699 

of  immemorial  ri^t  at  common  law 699 

of  a  prescriptive  nght  to  use  water  for  a  mill 699 

of  a  private  right  of  way  enjoyed  for  twenty  yean 700 

of  justification  under  a  jml^c  right  of  way 700 

of  a  public  highway,  justifying  the  removal  of  obstructions 700 

justifying  an  assault  because  plaintiff  was  a  trespasser 701 

of  license  of  plaintiff 7o2 

of  property  in  the  dose  on  which  trespass  was  committed 70s) 

of  tenant;  justifying  under  lease  from  ancestor  of  the  plaintiff 708 

APOTHECARY— 

eomplaint  against,  for  negligence 5S2 
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APPEAL—  Page. 

bond 82H 

notice  of,  to  the  advetse  party  and  the  clerk 824 

by  defendant;  assignment  of  errors. 824 

by  plaintiff;  assignment  of  errors 825 

special  answer  to  the  assignment  of  eirors 826 

APPEARANCE— 

special  and  general •  889 

ARBITRATION  AND  AWARD  — 

submission  in  common  law  (or  statatory)  arbitration 829 

bond mi 

statatoiy  award 880 

common  law  award  ... S^^I 

motion  to  set  aside  a  statutory  award 881 

entry 832 

ARREST  OF  JUDGMENT  — 

motion  and  order  in 910,  914 

ASSAULT  AND  BATTERY— 

complamt  for 554,  583 

answer  in 694,  701 

ASSESSMENT  OF  DAMAGES  — 

complaint  in  ad  quod  damnum 7)35 

another  form,  where  the  corporation  is  plaintiff 736 

writ  for  the  assessment  of  dama^ifes T^ 

oath  of  jurors 738 

award  ot  damages 738 

assessment  of  damages,  sheriff's  return 739 

instrument  of  appropriation 740 

instrument  of  appropriation  foi  part  of  a  street 740 

notice  indorsed  upon  the  instrument  of  appropriation 741 

warrant  of  appointment 742 

oath  of  appraisers • •  • 743 

appeal — exceptions 743 

order 744 

ATTACHMENT  AND  GARNISHMENT  — 

complaint  filed  under,  in 719 

affidavit 719 

undertaking   720 

order  of  attachment 720 

return  indorsed  on  the  order  of 721 

inventory  to  accompany  the  return 721 

undertaking  for  return  of  property 722 

answer  of  the  defendant  puttmg  m  issue  the  aifidavit 722 

motion  to  quash  an  order  of,  for  insufficiency  of  affidavit  or  undertaking  722 
motion  to  quash  proceedings  in  garnishment  for  insufficiency  in  affidavit 

or  undertaking 728 

motion  to  quash  an  order  for  the  possession  of  personal  property  (writ  of 

replevin 723 

for  sale  of  perishable  property  in  attachment 728 

answer  of  garnishee 724 

order  upon  appearance,  demurrer  or  answer  of  ganushee  where  the  de- 

fendtuit  does  not  {4)pear 724 

filing  under  the  proceeding  in  attachment i 725 

judgment  in  attachment  wheie  creditors  have  filed  under 725 

judgment  in  attachment  upon  notice  witiiout  personal  judgment 727 

summons  in  garnishment 728 
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ATTACHNENT  AND  GARNISHMENT  — (continued).  Poife. 

affidavit  in  gamishment  after  or  at  time  of  attachment 72B 

affidavit  in  gamiBbment  before  attachment 729 

answer  of  garnishee * 729 

affidavit  for  filing  nnder •, •  • .  780 

judgment  in  atUichment  where  defendant  appt'ars  to  the  main  action, 

but  not  to  that  of  the  creditor  filing  under 730 

judgment  in  attachment  upon  publication  where  there  is  the  answer  of  a 

garnishee  and  property  attadied 732 

juQffment  in  attachment  where  there  ii  property  attached  and  creditors 

fiBnff  under 733 

speciar  execution T6i 

ATTORNEY— 

complaint  against,  for  bilure  to  defend,  etc 555 

answer  in  Ubel 691 

of  lien  of,  by 698 

AWARD  — 

(See  Abbitbation  and.) 

B. 

BANKRUPTCY— 

complaint  by  assignee  in,  of  payee  v.  maker  of  note- 485 

answer  of,  and  discha^  before  action  brought 650 

answer  of,  and  discharge  after  action  brought 650 

BILL  OF  EXCEPTIONS  — 

setting  out  the  evidence ^^ 

reservmg  questions  before  or  upon  the  trial 8^ 

BILL  OF  LADING  — 

complaint  upon • 557 

BILL  OF  PARTICULARS 547 

BILLS  OF  EXCHANGE- 

Complaints. 

accommodation  indorser  against  acceptor 480 

indorsee  against  acceptor 487 

drawer  bem^  payee  against  acceptor 487 

indorsee  against  drawer 488 

indorsee  against  drawer,  indoraers  and  acceptor 48S 

indorsee  against  drawer 489 

indorsee  against  drawer  on  bill  drawn  and  accepted,  payable  at  a  par- 
ticular place 490 

indorsee  against  drawer,  and  excuse  for  failure  to  give  notice 490 

drawer  a«ainst  acceptor  on  bill  accepted  on  a  oontmgen(gr 491 

against  (uawer  on  default  of  payment,  where  tiie  dnwee  oould  not  be 

found 491 

indoraee  against  indorser — de&ult  payment  by  drawer 492 

drawer  not  being  payee,  against  acceptor 49:1 

Pavee,  not  being  drawer,  against  acceptor 493 

inaorsee  a^nst  acceptor 49:) 

pavee  against  drawer — default  acceptance 494 

mdorsee  against  drawer — default  acceptance 494 

indorsee- against  indorser — default  acceptance 495 

indorsee  against  drawer —  de&ult  payment  by  drawer 495 

accommodation  acceptor  a^^ainst  the  surviving  partner  of  firm  drawers.  496 
""  ''      payer  against  drawer 497 
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BILLS  OF  EXCHANGE  — (continued). 

Complaints.  Page. 

drawee  of  a  check  against  an  indoiser 497 

aee  of  dieck  against  drawer 498 

>rBee  of  check  against  indorser 498 

to  ex^oin  negotiation  of 609 

Answers. 

drawer  a^rainst  accepter,  that  the  acceptance  was  for  plaintiff  *s  accom- 
modation   652 

indorsee  against  acceptor,  that  the  bill  was  accepted  for  accommodation 

of  the  drawer,  and  taken  by  plaintiff  after  due 652 

indorsee  against  acceptor,  that  the  defendant  accepted  without  value,  and 

the  bill  was  settled  with  a  prior  indorsee,  and  notice 658 

drawer  against  acceptor,  that  the  bill  was  accepted  on  a  consideration  to 

be  received  in  future,  which  failed 654 

drawer  against  acceptor,  failure  of  consideration 654 

indorsee  against  acceptor,  that  plaintiff  has  indorsed  away  the  bill 654 

indorsee  against  acceptor,  that  the  bill  has  been  lost  by  tlie  plaintiff. . .  •  655 

indorsee  against  drawer,  discharge  by  time  given 655 

that  the  ddendant  accepted  a  bill  of  exchange  not  yet  due 655 

indorsee  against  drawer,  pavment  by  acceptor  to  puuntiff  after  due . .   . .  656 

indorsee  against  acceptor,  that  the  bill  was  altered  by  the  drawer 656 

indorsee  against  acceptor,  that  the  acceptance  was  for  the  accommoda- 
tion of  me  drawer 657 

payee  against  acceptor,  that  the  bill  was  indorsed  away  by  plaintiff,  also 

of  payment 657 

action  by  an  accommodation  acceptor,  that  property  was  placed  in  the 

hands  of  plaintiff  to  pay  the  same 660 

indorsee  against  acceptor,  that  the  drawer  violated  his  agreement  with 

the  defendant,  and  notice 661 

that  the  defendant  indorsed  a  biU  to  plaintiff  in  payment 661 

that  plaintiff  and  defendant's  creditors  agreed  to  take  a  composition. .  •  •  662 

action  for  the  purchase  of  com:  I,  denial;  2,  performance 663 

indorsee  against  drawer  or  acceptor,  pavment 651 

indorsee  against  acceptor,  payment  to  drawer,  a  good  payment  against 

plaintiC 651 

indorsee  against  indorser,  defendant  was  drunk  when  he  indorsed 667 

inset-off 685 

(See  Pbomissoby  Notes.) 

BOND- 

complaint  upon  an  indemniiy 503 

forconveyanceof  real  estate.. 510,  648 

for  performance  of  covenants  in  another  indenture 511 

of  township  trustee 512 

of  county  auditor 513 

of  derk  of  circuit  court 514 

of  justice  of  the  peace 515 

of  constable 516 

of  city  treasurer 517 

of  coun^  treasurer 518 

ofsheriff 519,  520 

of  executor 521 

of  administrator 521 

of  guurdian 522 

answer  that  a,  has  been  taken  in  satis&x)tion  of  a  debt 647 

reply  to  answer  in  action  upon,  of  former  aii^udication  upon  one  of  same 

series • .  709 

form  of  arbitration 880 

form  of  delivery 85 
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C. 

CARRIER— 

comp/af'n*  against  ship  owner  for  general  average 502 

railway  company  for  not  safely  keeping  goods 505 

for  damage  aone  to  futniture  in  removing  it 505 

for  not  delivering  according  to  directions 506 

forwarder  for  not  takmg  care  of  and  delivering  ^poods 507 

railway  company  on«spicial  contract  for  loss  or  uguiy 506 

for  delaying  carruige  and  delivery  of  a  parcel 509 

for  losing  or  injuring  goods 509,  555,  556 

for  not  aelivenng  witnin  reasonable  time 510,  556 

for  loss  of  goods  shipped  by  bill  of  lading 557 

for  refusing  to  carry  goods 557 

for  refusing  to  carry  passenger 558 

foriiyuryto  passenger 558,  578 

for  loss  of  luggage , .,.  • ; 559 

for  negligently  running  train  against  plaintiff 578 

answer  ia  an  action  for  bilure  to  deliver,  that  goods  were  seized  by  sheriff  664 
to  an  action  for  not  delivering,  that,  could  not  ascertain  to  whom  goods 

were  to  be  delivered 664 

that  goods  were  taken  on  execution,  etc 664 

that  goods  lost  were  put  in  an  insecure  cask 687 

of  lien  by 699 

CHARTER  PARTY  — 

complaint  upon • • 5^ 

anewer  to  tne  same 668 

COMPLAINT  — 

On  promissory  notes. 

complaint,  payee  against  maker 471 

indorsee  against  niaker 471 

indorsee  against  payee  or  other  indorser 472 

payee  agamst  maker  of  note  payable  at  a  particular  place 472 

payee  against  maker  of  note  payable  after  notice 473 

against  a  maker  of  a  note  pa3rable  by  installments 473 

indorsee  a^pahist  indorser  of  a  note  payable  in  a  bank  in  this  state 473 

against  payee,  being  indorser,  where  the  indorsee  has  used  due  diligence .  474 
indorser  of  a  note  payable  at  a  private  banker  *s,  who  has  been  compelled 

to  take  it  up,  against  indorser.. .  • 475 

indorsee  against  mdorser,  where  the  maker  is  insolvent 475 

indorsee  against  indorser  of  a  note  made,  indorsed  and  payable  in  another 

state * 476 

indorsee  of  a  note  payable  and  indorsed  in  another  state,  under  a  peculiar 

statute  making  sudi  notes  negotiable,  against  the  indorser 476 

pavee  against  the  maker  of  a  note  in  the  frandnlent  possession  of  the 

latter 477 

assignee  against  the  maker  of  a  note  payable  in  bank,  and  lost  before 

maturity 478 

indorsee  against  the  maker  and  two  indorsen. 478 

payee  agamst  maker  of  a  note  made  in  another  state,  under  a  statute 

regulating  the  interest 479 

payee  6t  a  note  payable  m  a  bank  in  another  state,  but  indorsed  in  this 

state,  against  the  indorser,  showing  due  dihgenoe 480 

assignee  d[  payee  against  the  maker ; 481 

payee  against  maker 482 

assignee  of  an  administrator  against  the  maker 482 

assignee  against  maker 482 

assignee  <n  a  ooxporation  against  the  maker 483 
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COMPLAINT  —  (continued). 

On  promissory  notes.  Page. 

anotiier  form  of  a  like  caae 484 

indorsee  against  indorser  of  note  in  possession  of  latter. 484 

husband  and  wife,  on  note  payable  to  wife,  before  marriage,  against  the 

maker 485 

surviving  payee  against  maker 485 

assignee  of  a  bankrupt  payee  against  the  maker 485 

executor  or  administrator  of  payee  against  maker 486 

on  a  note  made  by  the  wife  before  marriage (86 

On  bills  of  exchange. 

aooommodation  indorser  against  acceptor    : 480 

indorsee  a^^ainst  acceptor 487 

drawer  bem^  payee  Against  acceptor 487 

indorsee  against  drawer  or  indorser »....• 488 

indorsee  against  drawer,  indorsers  and  accept(Mr 488 

indorsee  against  drawer 489 

indorsee  against  drawer 490 

indorsee  against  drawer,  and  excuse  for  foilure  to  ^ve  notice 490 

drawer  against  acceptor  on  bill  accepted  on  a  contmgency 491 

against  drawer  on  defiiult  of  payment,  where  the  £awee  could  not  be 

found 491 

indorsee  against  indorser 492 

drawer  not  being  payee,  against  acceptor.  • .  •  • 493 

pavee  not  being  drawer,  against  acceptor  498 

moorsee  against  acceptor 493 

payee  agamst  drawer 494 

indorsee  against  drawer 494 

indorsee  against  indorser. • 495 

indorsee  against  drawer 495 

accommodation  acceptor  a^nst  surviving  partner  of  firm,  drawers  • .  • .  496 

accommodation  payer  agamst  drawer 497 

drawee  of  a  check  against  an  indorser 497 

pavee  of  check  against  drawer 498 

mdoiBee  of  check  against  indorser • 498 

On  contracts  in  ji^neral. 

by  an  executor  to  recover  rent 499 

by  an  executor  or  administrator  on  cause  of  action  accruing  after  the 

death 499 

same  upon  a  debt  payable  for  a  consideration  moving  from  the  deceased  500 
on  a  guaranty  for  the  price  of  goods  to  be  supplied  to  a  third  person  . . .  500 

on  a  guaranty  for  the  fidelity  of  a  clerk  or  servant 501 

on  defendant's  promise  to  pay  the  debts  of  a  third  person  for  a  consid- 
eration   501 

owner  of  a  ship  against  the  owner  of  goods  on  board  for  his  proportion 

of  general  average 502 

upon  an  indemnity  Dond 503 

executor  or  administrator  on  causes  of  action  accruing  both  to  the  de- 
ceased and  to  plaintiff 504 

against  a  railway  company  for  not  safely  keeping  goods 505 

against  a  carrier  for  damages  done  to  furniture  in  removing  it 505 

against  a  carrier  for  not  ddivering 506 

against  a  forwarding  office  keeper  for  not  taking  care  of  goods  and 

safdy  deUvenng  wem 507 

against  a  carrier  under  special  contract 508 

against  a  carrier  for  delaying  the  carrisige  and  deliveiy  of  a  parcel  ....  509 

against  a  common  carrier  for  losing  or  injuring  goods 509 

against  a  common  earner  for  not  aelivenng  goods  within  a  reasonable 

time •  • 510 

on  a  bond  for  a  conveyance  of  real  estate 510 
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COMPLAINT  -  (continued). 

On  contracts  in  general.  Page. 

on  bond  for  the  performanoe  of  covenants  in  another  indenture 511 

upon  the  bond  ol  a  township  trustee 512 

upon  the  official  bond  of  an  auditor 513 

upon  the  bond  of  the  derk  of  the  circuit  court 514 

upon  the  bond  of  a  justice  of  the  peace 515 

upon  a  constable  *8  bond  for  breach  of  official  duty , 516 

upon  the  bond  of  a  city  treasurer 517 

upon  the  bond  of  a  county  treasurer  for  not  paying  an  order 518 

upon  the  bond  of  a  sherin  for  failinar  to  pay  over  money 519,  520 

upon  an  executor  or  administrator's  Dona 521 

upon  the  bond  of  a  gi^ardian 522 

upon  an  ipjunction  undertaking 528 

upon  undertaking  in  attachment 524,  525 

upon  undertaking  for  delivery  of  property 52G 

upon  a  recognizance  taken  in  a  cnmmai  case 527 

upon  the  undertaking  of  a  comnussioner  in  partition 528 

upon  a  receiver's  undertaking 529 

upon  a  policy  of  insurance  against  fire 529 

upon  a  fire  policy  of  insurance 531 

upon  a  poli<7  of  insurance  for  a  particular  average 532 

upon  a  policy  of  insurance  upon  the  cargo  of  a  ship  and  freight 533 

upon  a  parol  contract  of  fire  insurance. 534 

upon  a  policy  of  insurance  upon  a  dwelling  house  and  furniture,  etc. .  • .  535 

indebitatus,  para^ph  for  general  average 536 

for  premiums  of  msurance • 537 

on  a  life  policy  of  insurance • 538 

on  a  ship  for  a  total  loss 589 

upon  a  cti  arter  party  of  a  steamboat. 539 

for  rent 541 

on  a  foreign  jud&rment. 541 

on  a  warranty  of  the  quality  of  goods  sold  by  description 542 

on  a  warranty  of  manufactured  goods , . .  542 

on  a  warranty  on  a  sale  of  goods  by  sample 543 

for  a  breach  of  a  warran^  of  the  soundness  of  a  horse 543 

grantee  against  grantor  in  a  deed  of  warranty * 544 

purchaser  Sjgainst  vendor  on  a  contract  for  the  sale  of  goods ^5 

vendee  against  vendor  for  not  delivering  goods 54-3 

for  recovery  of  a  reward  offered 546 

for  a  reward  offered  by  advertisement  for  discovery  of  an  offender .546 

for  work  and  labor 547 

upon  a  replevin  undertaking 548 

by  a  servant  against  his  master  for  discharging  him 549 

for  wages  as  a  derk  or  servant 549 

for  breach  of  a  general  promise  of  maniage 550 

for  not  using  the  premises  in  a  tenant-like  manner 550 

by  lessor  against  lessee  upon  a  covenant  to  repair 550 

by  a  lessor  against  a  lessee  on  his  covenant 551 

against  heirs,  devisees  or  distributees  of  deceased  debtors 551 

In  tort. 

for  an  assault  and  battery  •;•••, 554 

against  an  attorney  for  letting  judgment  go  by  default.  •• 555 

against  carrier  for  losing  goras 555 

against  carrier  for  iigurv  to  goods. 556 

against  canier  for  not  aelivering  ^oods  within  a  reasonable  time 556 

for  lossof  goods  shipped  upon  a  bill  of  lading • 557 

against  carrier  for  refusing  to  cany  goods  ana  passenger 557,  558 

for  iigury  to  a  passenger • 558 

against  carrier  for  loss  of  luggage 559 

against  the  seller  of  goods  for  a  fiabe  wananty • 559 
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COMPLAINT  —  (continued). 

In  tort.  Page. 

for  the  recovery  of  real  estate '•..... 560 

for  the  possession  of  real  estate 560 

for  the  recovery  of  real  estate  without  damages 560 

for  usinf?  fraudulent  means  to  conceal  the  unsoundness  of  a  horse 561 

for  wisely  representing  title  to  the  purchaser  of  a  lease  and  fixtures  ....  561 

for  neglecting  to  issue  execution  by  a  justice  of  the  peace 562 

against  the  proprietor  of  a  livery  stable  for  hiring  unruly  horses 563 

for  slander  in  the  German  language 564 

for  slander 565,  566 

for  slander,  for  words  spoken  of  the  wife 567 

forhbel 567 

for  possession  of  personal  property 568,  570 

for  malicious  prosecution  and  false  imprisonment 568 

iiguiy  to  lana. 571,  572 

for  the  taking  and  conversion  of  personal  property 573 

by  a  landloroffor  waste,  taking  down  fixtures 573 

for  waste 574 

for  loss  of  service  caused  by  the  seduction  of  servant 575 

for  enticmg  away  the  plaintiff 's  workmen. 576 

for  suffering  a  ferocious  dog  to  go  at  laree,  etc 576 

for  injuries  occasioned  by  t£e  defendant  s  ox 576 

for  negligent  driving 577 

negligence  of  a  town  respecting  a  highway 577 

negligence  of  a  railway  corporation 578 

against  railway  company  for  negligently  running  a  train 578 

by  a  servant  against  master  for  employmg  upon  an  unsafe  scaffolding. .  579 

for  keeping  cellar  in  a  danfferous  state 579 

for  falsely  returning  nulla  oona  to  tifierifaeias 580 

for  not  levying  when  there  was  an  oppoitunity 581 

for  negligently  navigating  a  steamboat .^    581 

against  a  surgeon  or  apomecaiy  for  neglect,  etc. 582 

mr  assault,  battery  ana  wounding 583 

for  driving  a  carriage  against  the  plaintiff's  carriage 583 

for  assault  and  false  imprisonment  on  a  charge  of  felony 583 

wrongful  seizure  and  conversion  of  goods. 584 

for  trespass  to  land 584 

lor  obstiructin^  a  private  ri^ht  of  way 585 

against  an  acfjoimng  occupier  for  discharging  rain  from  the  eaves  of  a  roof  585 
m  debauching  the  plaintiff's  wife 585 

In  equity. 

for  the  foreclosure  of  a  mortga^ 588 

for  the  foreclosure  of  a  mechanic's  lien 589, 595 

f6r  foreclosure  of  mortgage  claiming  interest  under  law  of  another  state  590 

to  foreclose  a  mortga^  and  cancel  an  uncanceled  mortgage 591 

for  foreclosure  of  an  mdemnifying  mortgage 592 

to  foreclose  a  chattel  mortgage 593 

against  heirs — foreclosure  of  mortgage  of  ancestor 594 

to  redeem  a  mortgage 596,598 

toquiettitle 599,601 

to  quiet  title  by  vendee  against  heirs  of  vendor 600 

for  specific  performance  for  a  conveyance  or  lease  of  real  estate 603, 605 

for  specific  performance  for  exchange  of  land 604 

for  specific  performance  in  favor  of  the  vendor 606 

for  specific  performance  of  contmct  to  convey  and  quiet  tide 607 

f6r  si)ecific  performance  by  lessee  of  an  agreement  to  execute  lease 608 

to  enjoin  the  negotiation  of  ne^potiable  instruments 609 

for  abatement  of  a  nuisance,  with  damages 610 

a  tenant,  to  ei^oin  waste  with  forfoiture  and  damages 611 

to  enjoin  a  sale  of  real  estate 612 

Vol.1.  — 63 
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COMPLAINT  —  (continued). 

In  equity.  Page. 

for  an  injunction 614 

to  epjoin  sale  by  sheriff 615 

to  recover  the  possession  of  an  instrument  and  enforce  payment 616 

for  the  recovery  of  money,  and  decree  subjecting  lands,  fraudulently  con- 
veyed to  wife 617 

to  revive  a  judgment  of  foreclosure  and  quiet  title 618 

to  enforce  a  trust  in  notes 619 

to  enforce  a  trust  in  r^  estate 620 

to  enforce  a  trust  in  land  or  money 621 

for  the  rescission  of  partnership  articles,  and  dissolution • 622 

to  set  aside  a  fraudulent  conveyance 624 

to  reform  a  deed 626 

for  dissolution  of  partnership,  etc 62B 

for  dissolution  of  partnership,  for  an  injunction  and  receiver 690 

for  a  specific  performance  of  a  contract  of  life  insurance 681 

by  a  reversioner  or  remainderman  to  quiet  title 632 

for  the  possession  of  real  estate  and  to  quiet  titile 638 

(See  Divorce;  Habeas  Oorfus;  Inpormation;  Receiver;  Me- 
chanic's Lien;  Mandate;  Prohibition;  Partition;  Replevin; 
Review;  New  Trial;  Proceedings  Supplementary  to  Exe- 
cution.) 

COMPOSITION  — 

answer  of 662,  665 

reply  that,  was  obtained  by  fraud 708 

CONTEMPT  — 

information  or  accusation 745 

attachment 745 

answer 746 

order 746 

(See  Injunction,  Divorce.) 

CONTINUANCE  — 

affidavit  for 827 

motion  for  and  order  in 897 

CONFESSION  OF  JUDGMENT 930 

CONSIDERATION  — 

answer  of  feilure  of •••  1 654^  660 

wantof 652,  659 

COST  BOND  — 

rule  for 890 

COVENANT—  Page. 

complaint  upon,  to  repair ••••«•••« 550 

(See  Bond.) 

COVERTURE  — 

answer  of • 643 

CRIM.  CON.  — 

complaint • • 585 

CROSS  COMPLAINT 648,  752 


Part  HI.]  INDEX  TO  FORMS.  995 


D. 

DAMAGES— 

(See  AssEssioENT  of.) 

DEED—  Page, 

complaint  tor  breach  of  warranty  of 544 

to  set  aside  as  fraudulent 624 

for  reformation  of 626, 702 

answer  of  release  by 684 

reply  of  uon  est  factum  to  answer  of  release  by 712 

DEFAULT 900,901,923 

(See  Judgments.) 

DEMURRER  — 

assigning  all  the  caoses 634 

to  complaint,  assigning  two  causes 634 

to  an  answer 685 

to  several  paragraphs  of  a  complaint 635 

to  several  paragraphs  of  an  answer 635 

to  the  reply 636 

to  the  reply  where  there  are  several  paragraphs 636 

to  the  reply  of  several  paragraphs  to  an  answer  in  a  single  paragraph. . .  637 

to  evidence 637,896 

entries  in  ruling  xrpoxL • 891-896 

judgment  upon 915, 916 

DEPOSITIONS  — 

notice 838 

instructions  for  taking;  caption  and  certificate 838 

commission 840 

DISCHARGE  — 

answer  of^  by  surety 655, 672 

DIVORCE— 

petition  for,  cruel  treatment 747 

petition  for,  unchastity  of  the  wife  and  cruel  treatment 748 

petition  stating  several  causes  in  the  alternative 750 

petition  for,  failure  to  provide  and  cruel  treatment 751 

petition  for  ipjunction • • 752 

cross  petition • • 752 

petition  for,  abandonment 75^) 

affidavit  for  allowance  of  attorney's  fees  and  alimony 754 

ii\junction 755 

restraining  order 7oG 

application  for  allowance  upon  cross  petition 756 

attachment  for  failure  to  comply  with  the  order  of  the  court 757 

application  for  custody  of  children  pending  the  suit 758 

order  at  the  hearing 759 

order  at  the  hearing  upon  publication 760 

application  to  open  judgment  by  party  constructively  served 760 

order  on  hearing  applications  for  opening  judgment 761 

DOG- 

oomplamt  against  owner  of,  for  injuries  by 576 

answer  that  defendant's,  attacked  plaintiff  because  he  irritated  it 692 
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DRAWER  — 

(See  Bills  of  Exchakge.) 

DRUNKENNESS—  Page. 

answer  to  action  upon  note  or  bill 667 

defense  of,  to  action  upon  contracts  generally 667,827 

reply  of,  to  answer  of  release 707 

of  promise  to  pay  after  defendant  became  sober 707 

DURESS  — 

answer  of,  to  action  on  note 667 

answer  wX  defendant  was  induced  by  threats  to  contract 669 

generally 827 


E. 

ENTRIES  — 

(See  JuDOMBKT,  Order,  etc.) 

ERRORS— 

assignment  of • 824,825, 826 

EVIDENCE  — 

demurrer  to 637 

record  entries  in  motions  in « 903 

(See  Deposition.) 

EXCEPTIONS  — 

in  assessment  of  damages 743 

in  partition 812 

to  award 881 

(for  forms  of,  generally,  see  Judgment.) 

EXCEPTIONS,  BILL  OF  — 

(See  Bill  of  Exceptions.) 

EXECUTION  — 

complaint  a^^ainst  justice  for  neglecting  to  issue 562 

against  sheriff  for  raise  return  of 580,  581 

against  sheriff  for  not  levying 581 

form  of  special 734 

for  money  (fieri  facias) 841 

for  the  recoveiy  of  money  with  replevin  bail  (fieri  facias) 841 

upon  transcript  of  a  justice's  judgment,  with  bail 842 

against  property  in  the  hands  of  heirs  and  devisees 843 

for  the  delivery  of  personal  property,  and  damages  for  detention 843 

for  the  delivery  of  personal  proper^,  and  for  the  value  in  the  alterna- 
tive   844 

for  the  possession  of  real  property 844 

indorsement  of  levy  upon  personal  property 845 

indorsement  of  levy  upon  real  property « 845 

appraisement  of  personal  property 845 

appraisement  of  real  property 846 

norace  by  sheriff  for  appomtment  of  appraisers 847 

appointment  of  appraisers  and  notice  of  liens 847 

retnm  of  sheriff  for  venditioni  expwMs 847 

venditioni  exponas 848 

replevin  bail  entered  on  the  order  book 848 

replevin  bail  indorsed  on  execution 848 

order  to  dieriff  to  return  the  execution  in  case  of  replevin  bail 849 
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EXECUTION  —  (continued).  Page . 

order  to  sheriff  to  retom  execution  where  a  supersedeas  has  been 

granted 849 

inventory  and  affidavit  for  exemption 850 

return  of  nulla  bona 8-50 

return  of  execution  upon  the  same  being  stayed 850 

return  where  property  levied  upon  has  been  taken  from  the  sheriff  upon 

a  writ 851 

delivery  bond 851 

notice  of  sale  by  sheriff  of  personal  property 851 

notice  of  sale  by  sheriff  of  real  property 852 

return  of  sale  of  personal  property 852 

return  of  sale  of  real  property 853 

return  of  sale  of  real  property  and  distribution  upon  more  than  one  exe- 
cution, where  land  is  onered  in  parcels • 853 

certificate  of  purchase  at  sheriff's  sale 854 

sheriff's  deed 855 

EXECUTOR  AND  ADMINISTRATOR— 

complaint  by,  against  maker  of  note  payable  to  plaintiff's  intestate  ....  486 

to  recover  rent  where  decedent  died  dnnnff  quarter 499 

on  cause  of  action  accruing  after  the  death 499 

upon  a  debt  payable  to,  for  a  consideration  moving  from  deceased. .....  500 

on  cause  of  action  accruing  both  to  the  deceased  and  plaintiff 504 

upon  the  bond  of. 521 

answer,  that  plaintiff  is  not 669 

t 

F. 

FALSE  IMPRISONMENT— 

complaint  for 583 

FEDERAL  COURT  — 

(See  Remoyal  of  Causes.) 

FINDINGS  — 

by  jury 910 

by  court 910,  911 

FORECLOSURE  — 

(See  MoRTOAOE.) 

FOREIGN  LAW  — 

complaint  pleading,  as  to  interest 541,  590 

answer  of  statutes  of  limitation  of  another  state,  etc 680 

FOREIGN  JUDGMENT— 

complaint  upon 541 

FRAUD  — 

complaint  to  set  aside  conveyance  for 624 

answer  that  contract  was  obtained  by 668,  670 

answer  of,  and  repudiation 870,  871 

defense  to  action  upon  policy  of  insurance 673,  674,  675,  676 

reply  of,  to  answer  by  accord 706 

to  answer  by  release 707 

to  answer  of  composition •*« 708 
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G. 

GENERAL  AVERAGE—  Page. 

oomplaint  for / 502,  536 

GUARANTY  — 

oomplaint  upon,  for  goods  sold 500 

for  odelity  of  servant 501 

answer  toat  the  credit  given  wajs  unreasonable 672 

GUARDIAN  — 

oomplaint  on  bond  of 522 

against,  to  enforce  tmst • 621 

GUARDIAN  AD  LITEM  — 

answer  of 672,  677,  901 

appointment  of 901 


H. 

HABEAS  CORPUS— 

petition • 762,  763 

writ  and  return    763 

return  of  guaidian 764 

affidavit  in  discharge  of  arrest  for  contempt 765 

order  upon  filing  of  the  petition 766 

order  upon  appearance,  retom  and  hearing 766 

order  in  case  of  contempt  in  failure  to  obey  writ 767 

order  for  temporaiy  custody • 768 

order  on  the  naaring  of  a  proceeding  for  contempt,  and  awarding  custody 
ofinfant 768 

HEIRS  AND  DEVISEES  — 

oomplaint  against,  to  subject  property,  etc • 551 

for  toredosure  of  mortgage  of  ancestor 5^ 

HIGHWAY  — 

oomplaint  agaiibt  a  town  and  adjoining  owner,  for  negligence  respect- 

in^r ; 577,  579 

answer  justifying  removal  of  obstructions  from. 7u0 

HORSE- 

oomplaint  for  breach  of  warranty  in  soundnessof  • 54S,  5>%9 

for  using  fraudulent  means  to  prevent  discovery  of  onsoindness 561 

against  the  owner  of  unruly,  for  hiring,  etc 5(>;i 

answer  to  action  for  a  breach  of  warranty 686 

HUSBAND  AND  WIFE— 

complaint  on  note  payable  to  wife  before  marriage 4^5 

to  subject  lands  of  wife  to  payment  of  husband's  debt 617 

against  wife  on  note  made  oesore  marriage 4^ 

answer  of  coverture 613 

reply  of  disabilitiy  to  answer  of  statute  of  limitations 711 
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I. 

INDEMNITY  —  Page, 

bond,  complaint  tipon 503 

mortgage,  complaint  for  foreclomire  of 592 

same,  decree 928 

INDORSER  AND  INDORSEE  — 

(See  BiLUB  of  Exchaitgb,  and  Frohissobt  Notes.) 

INFANT  — 

complaint  by,  against  proprietors  of  liveiy  stable  for  hiring,  etc 563 

to  enforce  trust  against  guardian 621 

answer  of  disability  by '. 672.  673 

reply  of 709 

reply  to  answer  of  disability,  consideration  of  debt  necessaries 710 

same,  that  defendant  retained  the  goods  after  he  became  of  age 710 

same,  that  defendant  affirmed  the  contract  after  majority ....  710 

same,  affirmance  in  writing 710 

reply  of  infancy  to  answer  of  statute  of  limitations 711 

INFORMATION  — 

complaint 770,  771 

judgment  against  railroad  corporation 774 

finu  judgment 775 

final  judgment  dissolving  corporation 776 

affidavit  for  contempt 776 

order  for  attachment  upon  failure  to  surrender  office  and  books,  etc 777 

INJUNCTION  — 

notice 778 

notice 779 

undertaking 779 

restraining  order 779 

affidavit  (3  violation  of  order 780 

application  for  temporary,  and  hearing  on  notice 780 

temporary  restraining  order 781 

motion  to  dissolve  in  term  time 781 

for  an  attachment  against  a  party  violating. "  " 782 

complaint  to  epjoin  negotiation  of  instrument 609,  616 

to  ei\join  nuisance * 610 

to  enjoin  waste 611 

to  enjoin  sale  of  real  estate 612 

to  eiyoin  sale  by  sheriff 601,  614,  615 

for  dissolution  of  partnership  and 622,  630 

to  prevent  opening  of  a  street,  etc 777 

(See  DiYORCB,  Mandate,  and  Prohibition.) 

INSPECTION  OF  BOOKS  AND  PAPERS  — 

motions  and  orders  in 904,  905,  906 

INSURANCE— 

complaint  upon  a  fire  policy 529, 531, 53o 

upon  policy  for  particular  average 532 

same,  upon  cargo  and  freight  for  total  loss 53:3, 539 

upon  parol  contract  of  fire 534 

for  general  average 536 

for  premiums  of 537 
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[NSURANCE  —  (continued).  Fage. 

complaint  on  a  life  policy 538 

for  specific  performance  of  a  contract  of  life 631 

answer,  that  material  facts  were  concealed  at  time,  etc 673 

policy  was  procured  throujp^h  fraud 674 

declaration  as  to  health  of  assured  wai  false,  etc * 675 

statements  in  application,  etc.,  were  untrue 675 

material  fact,  etc.,  was  not  communicated 675,676 

INTERROGATORIES  — 

by  plaintiff 860 

answers  by  defendant 863 

to  the  jury,  with  answers 866 


J. 

JUDGMENTS,  ORDERS  AND  DECREES  — 

in  assessment  of  damages 774 

in  attachment 720,733 

in  arbitration 832 

in  contempt 745 

in  ii\junction 755-766 

m  habeas  corpus 766-769 

in  information 774-777 

leceiver 784-786 

mechanics' hen 7d3,794 

manda^ 799 

prohibition 801 

partition 805,807,810,813 

review 819 

proceedings  supplementary  to  execution 859, 860 

new  trial 872 

special  appearance 889 

general  appearance 889 

motion  to  quash  summons 889 

rule  against  plaintiff  for  cost  bond 890 

against  the  defendant  for  answer  to  the  complaint,  or  complaint  and  in- 
terrogatories  890 

against  the  plaintiff  for  a  reply • 890 

X'  ist  the  plaintiff  to  file  answers  to  interrogatories  of  the  defendant. .  890 
for  answer 891 

^-     for  reply 891 

ruling  upon  demurrer  to  complaint 891 

to  complaint ..892 

to  the  complaint,  miijoinder  of  causes  of  action 892 

to  complaint,  nor\joinder  of  plaintiff 892 

to  complaint,  noi^oinder  of  defendants • 893 

to  the  complaint,  for  want  of  jurisdiction  of  the  person  or  subject  matter.  893 

to  complaint,  another  action  pending 894 

to  complaint,  for  want  of  capacity  in  the  plaintiff  to  sue 894 

the  answer,  and  subsequent  steps 894 

demurrer  to  answer 894 

demurrer  to  answer,  argument,  and  disposition  thereof 895 

reply  and  demurrer,  and  disposition  thereof 895 

in  demurrers  to  evidence 896 

motion  to  strike  out  part  of  a  pleading,  and  action  of  the  court  thereon  896 
to  strike  out  or  expuxige  pleadings  or  parts  of  pleadings 896 
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JUDGMENTS,  ORDERS  AND  DECREES— (conianued).  Page. 

In  the  taking  of  rules  and  filing  pleadings,  and  the  mlings  thereon. 

motioD  to  make  pleadings  more  certain 897 

for  a  continuance 897 

for  a  change  of  venue 898 

for  a  change  of  venue  from  both  the  judge  and  the  countv 898 

for  a  change  of  venue  and  order  apnointing  a  judge  under  the  statute, 

where  no  regular  judge  can  be  had 899 

proof  of  publication,  and  motion  upon  special  appearance,  to  quash  pub- 
lication for  insuflidency  of  affidavit 899 

to  quash  sheriff's  return,  and  leave  to  amend  return 900 

ne  exeat  J  and  arrest  and  ball 900 

simple  default 900 

defo.ult  against  part,  and  suggestion  of  non-service  as  to  part  of  defend- 
ants    900 

on  failure  of  the  defendant  to  answer  ... 901 

appointment  of  a  guardian  ad  litem,  and  filing  an  answer 901 

in  ca^e  of  occupying  claimants  intervening,  in  action  for  possession  of 

r^  estate 901 

in  case  of  surety 902 

In  evidence. 

motion  to  suppress  depositions 903 

attachment  against  a  witness  for  feulure  to  attend  or  testify 908 

production  and  inspection  of  books,  papers  and  documents 903 

m  a  motion  to  ta^e  depositions  of  a  party 904 

upon  failure  of  party  to  testify 905 

in  case  of  foilure  to  comply  with  order  to  produce  books,  papers  or  docu- 
ments   906 

in  case  of  failure  to  comply  with  order  to  produce  books,  papers  or  docu- 
ments   907 

where  a  party  summoned  to  testify  in  behalf  of  his  adversary,  fails  to 

appear  or  refuses  to  testify 908 

Orders  upon  the  trial. 

trial  order .^ 909 

trial  order  where  there  are  adjournments,  with  forms  of  verdict 909 

in  motion  for  a  venire  de  novo 910 

in  motion  for  judgment  non  obstante  veredicto 909 

in  motion  in  arrest  of  judgment 910,  914 

in  trials  before  the  court  without  a  jury 910 

special  findings  ......  910 

special  findings  where  a  case  is  tried  without  a  jury 910,  911 

in  motion  for  a  new  trial 913 

in  report  of  master  commissioner  or  referee ...  913,  914 

Final  judgments. 

for  the  plaintiff,  upon  demurrer 915 

for  the  defendant,  upon  demurrer 915 

for  the  plaintiff,  upon  oveiruling  a  demurrer  to  the  reply ....  916 

upon  demurrer  to  the  evidence 916 

in  agreed  cases 917 

by  agreement  in  open  court,  upon  pleadings  and  submission  to  the  court  918 

non  obstante  veredicto 918 

upon  the  verdict  of  the  jury  or  the  finding  of  the  court 919 

for  the  defendant,  including  the  record  of  the  trial,  verdict,  and  motion 

for  a  new  trial 919 

for  the  plaintiff,  upon  a  verdict  or  finding 919 

entry,  embracing  aU  the  steps  from  the  commencement  of  the  trial  to 

the  final  judgment 920 

judgment  for  want  of  an  answer 922 

agamst  defendant,  for  want  of  obedience  to  the  order  of  court 922 


1 
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JUDGMENTS,  ORDERS  AND  DECREES  —  (oontinned).  Page. 

Final  jadgments. 

npon  default  in  a  money  demand 923 

by  de&ult  generally,  in  cases  other  than  money  actions 923 

of  foreclosure  upon  notes  and  mortga^,  or  mortgage  aJpne 924 

of  foreclosure  upon  notice  by  publication 924 

of  foreclosure  wnere  there  are  installments,  but  where  the  mortgaged 

property  is  not  susceptible  of  division 925 

of  foreclosure  where  there  are  installments,  but  where  the  mortgaged 

premises  are  presumablv  susceptible  of  division 926 

of  foreclosure  upon  an  indemnifyinff  mortgage 928 

for  the  plaintiff  or  defendant  in  re^evin 929 

by  confession 9d0 

JURISDICTION  — 

demurrer  to  complaint  for  want  of 634 

JUSTICE  OP  THE  PEACE  — 

complaint  upon  bond  of 515 

for  neglecting  to  issue  an  execution 562 

answer  to  same  showing  excuse 687,  688 

JURY— 

answers  by,  to  intenogatories 866 

verdictof 910,  920 

JUSTIFICATION  — 

answer  in  slander,  words  spoken  by  an  attorney,  etc »..•«.. 691 

in  libel,  matter  published  is  true 691 

same,  writing  was  report  of  a  church  committee,  etc 691 

in  assault  and  battery,  moderate  correction  of  apprentice 692 

in  trespass,  right  of  entry  to  support,  etc 693 

same,  defense  of  third  person 694 

-     same,  defense  of  defondant^s  property 694 

action  for  arrest,  etc,  suspicion  of  folony 695 

action  for  imprisonment,  self  defense,  and  to  preserve  the  peace 695 

floods  incumbered  defendant's  premises 696 

Uberum  tenementum 696 

in  trrapass,  servant  of  the  freeholder 697 

of  immemorial  rifht. 699 

of  prescriptive  right  to  use  water  for  a  mill 699 

of  private  right  of  way 700 

of  public  right  of  way  and  obstruction 700 

thatplaintmwasa  tresiMuser 701 

of  license  bjr  plaintiff 690,  702 

of  property  in  the  dose  where  trespass,  etc 703 

lease  m>m  ancestor  of  plaintiff. 703 

reply  of  excess  of  force,  etc.,  to  an  answer  in 713 

to  an  answer  in,  that  defendant  negligently  handled  the  goods,  etc ....  714 

LANDLORD  AND  TENANT— 

complaint  for  rent 499,  541,  551 

against  tenant  for  misusing  premises 550 

against  lessee  upon  covenant  to  repair 550 

by  badlord  for  waste 573,574 

answer  in  action  Ux  rent,  eviction .•  679 

same,  pavment 679 

by  detenaant  charged  as  assignee  of  lease,  assi^poment  before  breach  . . .  GsH^ 
action  against  tenant  for  removing  fixtures,  justifying  as  tenant's  fix- 
tores  693 
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LESSOR  AND  LESSEE  —  Page. 

complaint  by 550,  551,  561 

for  specific  performance 603,608 

(See  Landlord  and  Tenant.) 

LIBEL  — 

complaint  for 567 

justification 691 

LIBEUUM  TENEMENTrM  — 

answer  of .' 696,  697 

reply  of  estoppel  to  answer  of 713 

LICENSE 690,  702 

(See  JuftTiwcATiON.) 

LIEN  — 

complaint  upon  charter  party  for  permitting 540 

answer,  to  same  .  ^ 668 

of,  by  tradesman  for  work 697 

of,  by  attorney 698 

of,  by  carrier • 699 

reply,  of  tender  of 712 

(See  Mechanics*  Lien.) 

LIMITATION,  STATUTE  OF  — 

answer  of 678,  680 

where  defendant  has  lived  in  another  state,  etc 680 

reply  to  answer  of,  defendant  absent  from  state 706 

of  acknowledgment  in  writing  within  six  years 706 

of  non  residence  as  to  part  of  defendants 711 

setting  up  exceptions  to 711 


M. 

MALICIOUS  PROSECUTION— 

complaint  for " ** 568 

answer  of  justification 695 

MANDATE  — 

complaint  by  officer  for  possession  of  office 794 

complaint  against  a  city  corporation  to  compel  the  levy  of  a  tax 796 

alternative  writ 797 

return  of  alternative  writ 798 

peremptory  writ : 798 

alternative  writ 799 

return  and  hearing,  awarding  or  refusing  peremptory  writ ...  799 

MARIOAGE  — 

complaint  upon  breach  of  promise  of 5*50 

answer,  misconduct  of  plamtiff 681 

tiiat  time  has  not  elapsed 682 

rescission 682 

MASTER  — 

reportof 878 

order  upon,  report  of • 913 
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MASTER  AND  SERVANT  —  Page. 

oomplaint •  •  •  549 

for  enticing  away  servant 576 

answer  of.  incompetency 682 

answer  of,  misconduct 682 

answer  of,  moderate  correction 692 

MECHANIC  S  LIEN  — 

complaint   589,  787,  788,  789 

for  interest  of  tenant  for  repairs,  etc 595 

agfainst  a  married  woman 790 

notice  of  claim  by  contractor  to  owner 791,  792 

notice  for  railroad  lien • 791 

notice  of  lien  by  sub-contractors  and  others  contracting  with  piimaiy  con- 
tractor  791 

decree  for  the  enforcement  of 793 

decree  where  the  owner  is  sued  by  sub-contractor  or  material  man,  upon 
notice  to  the  owner  of  the  debt  of  the  primary  contractor. 794 

MORTGAGE  — 

complaint  iot  foredosore  of. • 588,  591 

same,  claiming  interest  under  law  of  another  state 590 

to  cancel  an  uncancelled 591 

to  foreclose  an  indemnity 592 

for  foredoeure  of  chattel,  and  receiver 593 

against  heirs,  to  foredose  mortgage  of  ancestor 594 

to  redeem 596,  5^ 

to  revive  a  judgment  of  foreclosure  of 618 

decree  of  foredoeure 925,  926,  927,  929 

MOTION  — 

to  quash  summons 889 

to  suppress  depositions 889 

in  pleading  and  practice 889,896-899 

to  quash  sheriffs  return  and  leave  to  amend 900 


N. 

NEGLIGENCE— 

complaint  against  justice  for 562 

against  town  for,  as  to  street 577 

against  surgeon  or  apothecary  for 582 

against  railway  corporation  for 578 

by  servant  against  master  for 579 

against  owner  of  land  adjoining  highway  for 579 

for,  in  navijg;ating  steamboat 581 

for,  in  driving  carriage 583 

reply  of,  to  answer  (^justification 714 

NEW  TRIAL  — 

written  causes • 868 

complaint  for  new  trial 871 

order 872 

motion  for 913 

NON  EST  FACTUM 649.712,827 

NON  OBSTANTE  VEREDICTO  — 

motion  and  order ••••••..  909 
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NONRESIDENCB—  Page, 

affidavitof 601,876 

(See  Process.) 

^OTES  — 

(See  Promissory  Notes.) 

NOTICB  — 

affidavit  of  nonresidence • 601 

in  assessment  of  damages 741 

for ii]j unction .%....  778 

for  receiver 783 

of  mechanic's  lien 791,  792 

to  produce  papers  at  the  trial  of  a  cause • 878 

of  a  motion  to  compel  the  production  of  books,  papers,  etc 87S,  906 

907 
(See  Procbss.) 

NOVATION— 

complaint 645,646 

NUISANCE  - 

complaint  for  abatement  of,  with  dama^res 619 

answer  of  in  justification,  to  complaint  for  trespass, 700 

NUL  TIEL  RECORD— 

answer  of 677 

reply  of 713 


o. 


OCCUPYING  CLAIMANT - 

intervention  of,  and  order 901 

OFFICIAL  BOND  — 

(See  Bonds.) 

ORDERS  — 

(See  JuDGHENTS,  Orders  jlkd  Dbcrbbs.) 

OX- 

complaint  for  ix^juries  occasioned  by 576 


PARTITION  - 

complaint  • 802 

answer 802 

complaint 803 

answer 804 

interlocutory  decree 805 

clerk's  certificate  of  decree •.•.  806 

oath  of  commissioners  indorsed  on  copy  of  decree 807 

decree  upon  default  or  answer,  praying  partition  by  defendants 807 

report  of  oommiflsionerB 808 
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PARTITION  —  (continued).  Page. 

order  of  confirmation 809 

report  of  commissioners  that  the  property  cannot  be  divided  without  in- 

Jtiiy 809 

order  of  sale 810 

order  of  confirmation 811 

report  of  sale... ^ 811 

exceptions 812 

report  of  final  payment '. 812 

order  for  deed 813 

commissioner's  deed 813 

PARTNERSHIP  — 

complaint  for  rescission  and  dissolution 622,  628,  6B0 

PAYMENT  — 

answer  of,  (see  answer) « 651,  683 

PERSONAL  PROPERTY  — 

complaint  for 568,  570 

for  conversion 573,  584 

affidavit  m  action  for 568 

(See  Replevin.) 

PERFORMANCE  — 

answer  of 651 

PHYSICIAN  — 

complaint  against,  for  negligence 582 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION  — 

complaint  under  §  518  of  the  code 856 

complaint  under  g  519 857 

complaint  under  g  522 '. 857 

order  under  §§  518-519 858 

order  under  §  522 859 

entry  under  p  518-519 859 

entry  under  §  522 860 

PROCESS  — 

summons  (circuit  court) .•• 873 

summons  (superior  court) 874 

indorsements  upon  process 874 

svit^pcgna 874 

indorsement  upon  suhpcena 875 

svibpoena  duces  tecum 875 

attachment  — 876 

indorsement  by  sheriff 876 

affidavit  for  publication. 876 

notice  of  pendency  of  action  by  publication 877 

prcx^  of  publication  of  notice 877 

proof  of  service  of  summons  outside  of  the  state. 877 

motion  to  quash  summons 889 

PROHIBITION  — 

complaint , 800 

order  for  issuance  of  writ 801 

return,  hearing  and  determination  of  the  cause 801 
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PROMISSORY  NOTES  — 

ComplalntB.  Page. 

pavee  against  maker 471 

indorwe  againat  maker 471 

indoreee  against  payee  or  other  indoreer 472 

pajee  affainst  maker  of  note  payable  at  a  particalar  place 472 

payee  against  maker  of  note  payable  aiter  noUce 473 

against  maker  of  a  note  payable  by  inBtallmenU    473 

indotsee  agaiiut  indoiser  of  a  note  payable  ia  a  bank  in  this  Btate 473 

against  payee,  beinf;  indorser,  where  the  indorsee  haa  used  due  diligence.  4T4 
indorsei  of  a  note  payable  at  a  priTale  banker's,  who  has  been  compelled 

\o  take  it  Dp,  gainst  indorser 475 

indonee  against  indoraer,  where  the  maker  is  insolvent 475 

indorsee  against  indorser  of  a  note  made,  indoised  and  payable  in  another 

state 476 

indoiwe  of  a  note  payable  and  indorsed  in  another  state  under  a  pecuhar 


statute  makincr  such  notes  negotiable,  against  the  indoraer  . . 
payee  against  the  makei     '  "       ■-     '     .  ■  >    .>  -  >  .. 
fraudulent  possession. . 


payee  against  the  maker  of  a  note,  of  which  the  latter  has  obtained 


e  against  the  maker  of  a  note  payable  in  bank,  and  lost  before 

maturity 478 

indorsee  af^ainat  the  maker  and  twoindorsers 47S 

payee  agamst  maker  of  a  note  made  in  another  state,  under  a  statute 

regulating  the  interest 479 

nccommodiman  indoraer  against  accepter 4^ 

payee  of  a  note  payable  in  a  traink  in  another  state,  but  indorsed  in  this 

state,  against  the  indomer,  showing  due  diligence. 480 

assignee  ol  payee  agunst  the  maker 481 

payee  against  maker , 482 

assignee  of  an  administrator  against  the  m^cer 482 

assignee  against  maker 482 

assignee  of  a  corporation  against  the  maker 483 

another  form  of  alike  case 484 

of  which  payor  has  obtained  possession  without  payment  484 

husband  ana  wife,  on  note  pebble  to  wife,  before  marriage,  against  the 

maker. 485 

surviving  payee  uwnst  maker 485 

assignee  of  a  banlnupt  payee  against  the  maker 485 

executor  or  adminiatratoi  of  payee  against  maker 486 

on  a  note  made  by  the  wife  oefore  marriage 486 

to  enjoin  negotiation  of 609 

for  recovery  of  possession  of 616 

Answers. 

denial  Qiat  plaintifis  are  assignees 649 

that  contiad,  was  altered 649 

non  eat /actum 649 

Bpeaai  rum  est  faetum 649 

satisfaction  and  payment 647 

indorsee  against  maker,  of  payment  Mote  notice 6.')6 

same,  defense  of  set-off  before  notice 6i>7 

tame,  defense  of  want  of  consideration  and  notice 659 

payee  of  note  and  mortgage  ag^nst  maker,  defense  of  fmndulent  mis- 


payee  against  maker,  failure  of  consideration 660 

paf ee  against  indorsei,  that  indorsement  was  obtained  by  false  pretensee .  Gti2 

of  mhncy ;.-- 673 

of  statute  of  limitations  of  another  atat« 630 

of  payment,  part  payment  and  tender 686 

Reply. 

to  answer  of  accord  and  satisfaction,  same  wei«  obtained  l:^  band 706 

of  affirmance  to  answer  of  drunkenness 707 


V'' 


^^ 


'% 


I 


1008  INDEX  TO  FORMS.  [Pabt  IH. 

PROMISSORY  NOTES -(continaed). 

Reply*  Page, 

by  assignee  of  estoppel 708 

of  affirmanoe  to  answer  of  infii,nc7    710 

of  necessaries  to  answer  of  infancy 710 

after  expiration  of  infancy,  defendant  retained  the  goods  sold,  etc 710 

PUBLICATION  — 

affidavit  in 601,876 

notice 877 

proof  of,  and  motion  to  quash • 877, 899 


Q- 


QUIET  TITLE — 

complaint  to.... 


590,591 ,599,600,601 ,607, 592, 632, 633 


r^.. 


>■■• 


'«•■ 


R. 


RAILROAD— 


complaints  affainst,  as  earner 508,  509,  510,  578 

for  negligently  running  trains  against 578 

assessment  of  damages  by  or  against •• 735 


REAL  PROPERTY  — 

oomplaint  for  recovery  of 560 

foriiyuiyto 571,  572,  573,  574,  584 

for  oDstnictini^  private  way 585 

against  adjbining  owner  for  discharging  rain,  etc 585 

to  quiet  title  to 599,  600,  601,  607,  632,  633 

for  specific  p^ormance  of  agreement  to  convty 603,  605,  606,  607 

same,  of  agfreement  to  execute  lease 603,  606 

to  subject,  in  hands  of  wife  to  debt  of  husband 617 

to  set  aside  fraudulent  conveyance  of 624 

answer  in  trespass 690,  693,  703 

occupying  claimant . . . .  • 901 

RECEIVER  — 

complaint 782,  63) 

notice 783 

undertaking • 783 

notice  of  motion  to  remove 784 

order  on  application  for 784 

orders  agamst  the  parties  to  the  action  for  &ilure  to  deliver  property. . .  785 

entiy  of  deposit  in  court 786 

order  in  case  of  refusal  of  party  to  make  deposit  in  court 786 


RECOGNIZANCE— 

oomplaint  upon 

rfbDEMPTION  — 

(See  MOBTGAGB.) 

REFERENCE  AND  REFEREE  — 

report  of  referee  or  master  commissioner. 


527 
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REFORMATION—  Page. 

complaint  for,  of  deed 626 

answer  claiming 702 

RELEASE  — 

answer  of 684 

REMAINDERMAN— 

complaint  by,  to  quiet  title 632 

REMOVAL  OF  CAUSES  TO  FEDERAL  COURT  — 

petition  under  the  act  of  1867 879 

affidavit 8)^0 

bond Rso 

petition  under  the  act  of  1866 8^2 

petition  under  the  act  of  1875 ^>i:^ 

bond H84 

writ  of  certiorari 885 

RENT  — 

complaint  for. 541 

answer  to  action  for,  surrender 679 

same,  eviction 679 

same,  assignment  before  breach,  etc 680 

REPLEVIN  — 

complaint  in 568, 814 

order  upon  motion  to  quash  writ  of 723 

affidavit 814 

undertaking  of  defendant  to  retain  the  property 815 

plaintiff's  undertaking  to  return  property 815 

order  of  seizure 815 

affidavit  of  concealment 816 

answer  claiming  title  to  the  property  and  asking  for  judgment  of  return .  816 
answer  claiming  property  by  virtue  of  an  execution  against  the  owner  of 

the  property 816 

answer  to  action  upon  undertaking  in 688 

judgment  in * 929 

replevin  bail 848 

REPLY— 

to  an  answer  of  the  statute  of  limitations  that  the  defendant  has  been 

absent  £rom  the  state ;••••. '^06 

to  answer  of  accord  and  satisfaction  that  the  same  were  obtained  by 

fraud 706 

of  an  acknowledgment  in  writing  within  six  years 706 

setting  up  fraud,  want  of  consideration  and  incompetency  by  drunken- 
ness, to  an  answer  of  release 707 

to  an  answer  that  the  defendant  was  drunk;  when  he  became  sober  he 

promised  to  pay  the  same 707 

to  an  answer  setting  up  a  defense  to  a  j>romissoTy  note  against  an 

assignee,  of  ftiilure  of  consideration,  settmg  up  an  estoppel  .   708 

to  an  answer  of  composition  that  the  same  was  obtained  by  fraud 708 

to  an  answer  setting  up  fraud,  that  in  a  former  action  the  same  defense    . 
was  made  to  one  of  the  same  series  of  bonds  or  other  obligations, 

there  was  a  judgment 708 

to  an  answer  setting  up  infancy 709 

of  affinnance  to  an  answer  to  an  action  upon  a  note  setting  up  infancy. .  710 
to  an  answer  of  infancy,  defendant  confirmed  his  promise  after  he  be- 
came of  age 710 

to  }tn  answer  of  statute  of  limitations,  of  exception  of  non- residence  on 
the  part  of  the  defendant 711 

Vol.  I.— 64 
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REPLY  —  (continued).  Page, 

to  answer  of  the  statute  of  linntations  setting  up  exceptions  witii  general 

denial 711 

of  release  to  an  answer  of  set-off  or  counterclaim 711 

that  the  plaintiff  tendered  the  amount  of  the  lien 712 

of  non  est  factum  to  an  answer  setting  up  a  telea^  hy  deed 712 

of  nul  tiel  record  to  answer  of  judgment  recovered  in  the  same  court . . .  712 
of  an  estoppel  to  a  defense  of  soil  and  freehold  in  the  defendant,  that 

the  question  of  title  has  been  abjudicated 718 

of  excess  to  an  answer  in  justificaUon,  in  an  action  of  trespass 713 

to  a  justification  in  trespass,  for  iig'ury  to  goods,  that  the  same  were  in- 
cumbenng  defendant  s  premises 714 

REPORT— 

of  commissioners  in  partition 809,  811 

of  referee  or  master 878 

order  upon,  of  master  or  referee 913 

RES  AD  JUDICATA — 

answer 678,  679,  709,  713 

RESCISSION  — 

answer  of 682,  684 

REVERSIONER— 

(See  Remaindebmak.) 
REVIEW— 

complaint  upon  new  matter. 817 

complaint  for  error  on  the  face  of  the  complaint 818 

order 819 

REWARD  — 

complaint  for  recovery  of.  offered  for  lost  property 546 

for  discovery  of  an  offender 546 

RULE— ^ 

for  cost  bond • 890 

for  pleading • -.... 890 

s. 

SERVANT  — 

complaint  for  seduction  of 575 

against  master  for  negligence 579 

({See  Master  and  Servant.) 

SET-OFF  — 

answer  of.... ■••• • • 685 

SHERIFF  — 

complaint  against,  for  false  return 580,  581 

for  not  levying  execution 581 

to  enjom  sale  by. 601,614,615 

answer,  excuse  for  failure  to  levy 693 

setting  up  claim  under  writ 697 

(See  LxECUTiON.) 

SLANDER— 

complaint  for 564,  565,  566,  567 

answer 678 

SPECIAL  EXECUTION 734 


•^ 
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SPECIFIC  PERFORMANCE—  Page, 

complaint  for,  of  contract  for  conveyance  or  lease 603,  608 

of  parol  contract  taken  out  of  the  statute  of  frauds  by  part  performance.  603 

of  parol  agreement  for  exchange  of  lands 604 

of  a  sale  of  real  estate  against  vendor 605 

same,  against  vendee 606 

of  contract  to  convey  and  quiet  title (><>7 

by  lessee,  of  a^ement  to  execute  a  lease 608 

of  contract  of  life  insurance 631 

of  title  bond,  by  cross  complaint 648 

STEAMBOAT  — 

complaint  agaipst  owners  of,  on  contract  of  insurance 5:^7 

upon  charter  party  of 539 

for  negligently  navigating 581 

STREET  — 

complaint  a^inst  town  or  city  respecting 577 

against  a^joming  owner  for  negligence 579 

SUBPCENA  — 

(See  Process.) 

SUMMONS  — 

(See  Process.) 

SURETYSHIP  — 

record  entry  in  case  of 902 

SURGEON  — 

complaint  against,  for  negligence 582 


f*' 


:*:'• 


T. 

TENDER— 

answer  of 665,  686 

reply  of 712 

TITLE  — 

(See  Quiet  Title.) 

TRESPASS— 

(See  Real  Property,  Complaints.) 

TRIAL  — 

orders  upon 907,  908,  920 

(See  Judgments,  Orders,  etc.) 

TRUST  — 

complaint  to  enforce,  in  notes ' 619 

inlands 620,621 


■1^ 


USE  AND  OCCUPANCY— 

(See  Rent,  Landlord  and  Tenant.) 
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UNDERTAKING—  Pagt. 

compJahit  apcn,  in  injunction 523 

in  attachment 524,  525 

for  delivery  of  property 52(> 

of  commissioner  in  partition 528 

of  receiver 520 

in  replevin 548 

form  of,  in  attachment .* 72iJ 

for  the  return  of  property  in  attachment 722 

for  injunction 779 

for  receiver 7<SJ3 

in  replevin 815 

answer  to  action  upon  replevin 688 


V. 

VENDOR  AND  PURCHASER  — 

(See  Warranty,  Specific  Performance.) 

VENUE  —  change  of — 

affidavit  of 828,  829 

motion  for • 898 

order  in 898.  899 

VENIRE  DE  NOVO  — 

motion  and  order  in 909 

VERDICT  — 

forms  of 909,  910,  920 


w. 


WARRANT  — 

in  assessment  of  dama^ • 742 

of  attorney  to  confess  judgment 930 

WARRANTY  — 

complaint  upon,  for  goods  by  description 642 

of  manufactured  goods 542 

by  sample 54^:5 

breach  of,  of  soundness  of  horse 548,  559 

in  a  deed 544 

WASTE  — 

complaint  for 573,  574 

to  epjoin,  with  damages 611 

WITNESS  — 

order  when  opposite  party  refuses  to  testify  as 905,  907 

WORK  AND  LABOR  — 

complaint  for • 547 


•  .<•  •  • 
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